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1  Seton,  pp.  2,  3. 
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Becord  and  Writ  Clerk's  Office. 


In  searching  for  decrees,  orders,  reports,  and  certificates  made  in 
causes  commenced  before  the  2nd  of  November,  1852,  or  made  in  sub- 
sequent causes  before  the  30th  of  November,  1856,  or  made  in  matters, 
the  old  method  must  still  be  followed,  viz. : 

If  a  decree  or  order  is  required,  search  in  the  Beport  Office  the  Index 
to  the  Begistrar's  Books ;  if  a  report  or  certificate,  search  in  the  same 
office  the  Calendar  of  Beports.  The  Index  to  the  Begistrar's  Books 
gives  the  reference  to  the  Begistrar's  Books,  and  the  Calendar  of  Beports 
the  reference  to  the  Volumes  of  Beports  and  Certificates. 


Affidavits  are  filed  in  the  Becord  and  Writ  Clerk's  Office,  where  the 
Index  thereto  may  be  searched. 

Petitions  are  filed  in  the  Beport  Office,  where  the  Index  thereto  may 
be  searched. 


(Including  BanJcruptcy  (Jaeeg) 


BEFORE 


THE  MASTER  OF  THE  ROLLS, 


THE 


VICE-CHANCELLORS, 

AND  THE 

CHIEF  JUDGE   IN  BANKKUPTCY. 


In  re  BARNED'S  BANKING  COMPANY,  m.  R. 

Ex  parte  JOINT  STOCK  DISCOUNT  COMPANY.  im 


Securities  to  meet  BUU  of  Eocchange — Insolvency  of  all  Parttea  to  BUh — Appli^     ^^'  7»  1^. 
cation  of  SecurttitB — Ex  parte  Waring — Reduction  of  Proof,  ""~" 

All  the  parties  to  a  bill  of  exchange  (the  payment  of  which  was  secured 
as  between  some  of  them)  became  insolvent^  one  of  them  (a  company)  being 
ordered  to  be  wound  up.  The  security  was  realised,  and  the  proceeds  paid 
to  the  bill-holder  upon  the  principle  of  Ex  parte  Waring  (1).  After  the 
bill  had  matured,  but  before  the  security  had  been  realised,  the  holder  had 
proved  against  the  company  for  the  full  amount : — 

Eeld^  that  the  proof  must  be  reduced  by  the  amount  reodved  by  the  bill- 
holder  from  the  security,  and  any  dividends  received  on  the  excess  of  the 
original  over  the  reduced  proof  must  be  refunded. 

XhIS  was  an  application  by  the  Joitd  Stock  Discount  Company 
that  certain  sums  might  be  paid  to  the  Joint  Stock  Diacownt  Com- 
jpany  by  the  liquidators  of  Bamed^a  Banking  Compantf^  as  further 

(1)  19  Ves.  345. 
You  XIX.  B  « 
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M.  U.       dividends  on  certain  bills  of  exchange  which  had  been  proved  in 

1874        the  winding-up  of  Barneys  Banking!  Company. 

j„,.^  The  bills  in  question  had  been  indorsed  by  (amongst  other 

B^^nro^Co  P*'^^"^^)  BameSs  Banking  Company,  and  the  payment  thereof  had 
Ex  parte     been  secured  by  mortgages  of  one  or  other  of  the  following  ships: 

DBoorarOo.  ^^®  Juvenla,  the  Oambia,  the  Lady  B&wena,  the  British  Princess, 
■"""  and  the  Cheat  Victoria,  In  every  case  the  drawers,  acceptors, 
and  indorsers  of  the  bills  had  become  insolvent,  and  the  bills  had 
been  proved  against  the  estates  of  all  of  them  by  the  holders.  The 
claims  of  the  holders  had  been  satisfied  partly  out  of  the  proceeds 
of  the  sale  of  the  ships,  and  partly  by  dividends  paid  by  the 
liquidators  of  the  Joint  Stock  Discount  Company.  This  company 
(which  was  in  liquidation)  had  indorsed  the  bills  subsequently  to 
Barneys  Banking  Company,  and  had  now  become  entitled  to  the 
benefit  of  the  proofs  against  the  drawers,  acceptors,  and  prior 
indorsers  of  the  bills. 

The  Juventa  belonged  to  Messrs.  Crocker  &  Co.  of  Liverpool,  and 
was  mortgaged  by  them  to  Bamed's  Banking  Company  to  secure 
payment  of  certain  bills  drawn  by  J2",  F.  Currey  &  Co.,  and  ac- 
cepted by  Crocker  <&  Cb.,  and  discounted  by  Bamed's  Banking 
Company,  who  subsequently  indorsed  one  of  the  bills  to  the  Mer- 
cantile  and  Exchange  Bank  of  Liverpool;  and  it  was  agreed  between 
Bamed's  Banking  Company  and  the  Mercantile  Exchange  Bank 
that  the  latter  should  have  the  benefit  of  the  mortgage.  The  ship 
was  sold  by  the  liquidators  of  BamecPs  Banking  Company,  and  tbe 
proceeds  of  sale  were  distributed  among  the  holdc^rs  of  the  bills  of 
exchange  secured  by  the  mortgage  under  an  order  made  by  tbe 
Court  in  the  winding-up  of  Barneys  Banking  Company. 

The  Gambia  belonged  to  Henry  Lafone,  and  was  mortgaged  by 
him  to  Messrs.  Femie  Brothers  to  secure  an  advance  by  them  on 
certain  bills  drawn  by  him  on  them,  or  any  sums  in  which  he 
might  become  indebted  to  them  on  account  current.  These  bills 
were  afterwards  renewed,  and  the  renewals  were  discounted  with 
Bamed*8  Banking  Company,  Messrs.  Femie  agreeing  that  the 
mortgage  should  be  held  by  them  in  trust  to  secure  the  due  pay- 
ment thereof.  Lafone  afterwards  gave  a  second  mortgage  of  the 
ship  to  Barneys  Banking  Company  to  secure  all  moneys  due  or  to 
become  duo  from  him  to  the  company,  including  any  moneys 
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which  they  might  pay,  or  become  liable  to  pay,  on  his  account,       M.  R. 
either  alone  or  jointly  with  any  other  person  or  persons,  whether       1874 
on  any  bill  of  exchange,  promissory  note,  cheque,  order,  or  other       j^^ 
contract  or  security,  current  or  overdue.    The  ship  was  sold  by  ^^»m>'8 
the  liquidators  of  Bamed's  Banking  Company,  and  the  proceeds     ex  parte 
were  distributed  among  the  holders  of  the  renewed  bills  by  direc-  diboototOo 

tion  of  the  Chief  Clerk,  but  without  any  order  for  the  purpose       

being  drawn  up. 

The  Lady  Bowena  belonged  to  Messrs.  W.  S,  Datmi  it  Co.,  and 
was  mortgaged  by  them  to  Bamed^s  Banking  Company  to  secure 
certain  drafts  of  Messrs.  W.  H.  Daunt  &  Co.  on  Messrs.  Henry  WhitUe 
&  Co.y  who  accepted  those  drafts  upon  an  undertaking  .by  Bamed's 
Banking  Company  to  provide  them  with  funds  to  cover  the  accept- 
ances prior  to  their  maturity.  The  ship  was  sold  by  the  liquidators 
of  Bamed^a  Banking  Company,  and  the  proceeds  distributed  among 
the  holders  of  the  said  drafts,  by  direction  of  the  Chief  Clerk,  but 
without  any  order  for  the  purpose  being  drawn  up. 

The  British  Prineeas  belonged  to  Messrs.  Fernie,  who  sold  it  to 
Messrs.  W.  H.  Daunt  &  Co.,  and  received  in  payment  bills  of  ex- 
change drawn  in  favour  of  Messrs.  Fernie  by  Messrs.  W.  H.'WhitUe 
&  Co.  on  Messrs.  W.  K  Daunt  &  Co.,  who  accepted  the  same ; 
and  in  order  to  secure  the  payment  thereof  sixty  sixty-fourths  of 
the  vessel  were  transferred  into  the  names  of  Messrs.  Henry 
Whitffe  db  Co.,  who  agreed  to  apply  the  proceeds  of  any  sale  in 
retiring  the  said  bills,  or  any  renewals  thereof.  Bamed^s  Banking 
Company  took  the  bills  in  the  market  without  reference  to  the 
security.  The  ship  was  sold  by  the  trustee  in  the  bankruptcy  of 
Messrs.  Henry  Whittle  &  Co.,  and  the  proceeds  were  distributed  by 
him  among  the  bill-holders,  without  any  order  for  the  purpose 
being  obtained. 

The  Great  Victoria  belonged  to  Messre.  James  Baines  &  Co.,  and 
was  mortgaged  by  them  to  the  British  and  American  Steam  Navi" 
gation  Company  to  secure  certain  bills  drawn  by  Messrs.  Baines  & 
Co.  on  the  Navigation  Company.  That  company  aooepted  these 
drafts  at  the  request  of  Bamed^s  Banking  Company,  who  undertook 
to  provide  the  Navigation  Company  with  funds  to  retire  the  bills 
at  least  seven  days  before  the  maturity  thereof.  The  ship  was 
sold  after  the  bills  became  due,  and  the  proceeds  were  distributed 
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H.  B.      among  the  bill-holders  without  any  order  for  that  purpose  being 
1874       obtained. 

In  n  Certain  of  the  bills  secured  by  each  of  the  aforesaid  securities 

Ban^sg'oo  ^^®  ^^^  *^®  hands  of  the  Joint  8toeh  Discount  Company^  who 

Ex  paru     afterwards  indorsed  them  away.    Neither  the  Joint  Stock  Discount 

D^rooTWT^.  Gomt<^'^y  nor  the  parties  who  proved  in  respect  of  them  took 

any  transfer  to  themselves  of  the  benefit  of  any  of  the  aforesaid 

securities.    The  payments  to  the  bill-holders  out  of  the  proceeds 
of  the  securities  were  all  made  after  proof. 

The  liquidators  of  Bamed's  Banking  Company  insisted  that  the 
proofs  in  respect  of  the  bills  now  held  by  the  Joint  Stock  Discount 
Company  ought  to  be  reduced  by  the  amounts  paid  to  the  bill- 
holders  out  of  the  proceeds  of  the  sale  of  the  aforesaid  ships ;  and 
they  had  paid  to  the  Joint  Stock  Discount  Company  dividends  on 
the  amounts  of  the  proofs  so  reduced.  The  Joint  Stock  Discount 
Company f  on  the  other  hand^  claimed  to  be  entitled  to  receive  the 
dividends  on  the  full  amount  of  the  proofs ;  and  the  present  appli- 
cation was  made  with  the  object  of  enforcing  that  claim. 

Mr.  Roxburffh,  Q.C.,  and  Mr.  Bom^r,  for  the  Joint  Stock  Discount 
Company : — 

If  the  payments  in  question  are  simple  payments  after  proof, 
then,  even  in  bankruptcy,  the  proof  is  not  reduced  in  respect  of 
them :  Warrant  Finance  Company's  Case  (1).  If  the  payments 
have  been  made  in  respect  of  a  security  realised  (as  we  submit 
they  were),  then  in  Chancery  and  in  winding  up  the  creditor's 
proof  is  not  affected  by  such  payments :  Mason  v.  Bogg  (2) ;  KeU 
locVs  Case  (3).  It  may  be  said  that  in  those  cases  the  security 
belonged  to  the  creditor  who  proved ;  but  it  would  be  absurd  to 
hold  that  a  proof  is  not  to  be  reduced  if  a  creditor  realises  his  own 
security  and  applies  the  proceeds  in  part  payment  of  his  debts, 
but  that  it  must  be  reduced  if  he  accepts  the  proceeds  of  another 
person's  securities  in  part  payment. 

The  other  side  may  rely  on  Ooupland^s  Claim  (4)  and  Banner  v. 
Johnston  (5).    But  those  cases  are  clearly  distinguishable ;  for  in 

(1)  Law  Bep.  5  Ch.  88.  (3)  Law  Bep.  3  Ch.  7G9. 

(2)  2  My  &  Cr.  443.  (4)  Ibid.  5  Ch.  1G7. 

f6)  Law  Bep.  5  H.  L.  157. 
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both  of  them  the  creditor  who  proved  was  party  to  a  security       M.  R. 
which  provided  that  the  debtor  was  only  to  be  liable  for  the  dif-        1874 
ference  between  the  debt  and  the  proceeds  of  the  property  com-       j^ 
prised  in  the  security.    Here,  neither  the  Joint  Stock  Discount  j^^^'q^ 
Company  J  nor  the  parties  who  proved,  have  entered  into  any  such     ExparU 
contract;  and,  in  fact,  none  of  them  entered  into  any  contract  d?Sotot^. 
whatever,  or  had  anything  to  do  with  the  securities.  

It  may  be  further  contended  that  these  payments  were  made  by 
virtue  of  the  rule  in  Ex  parte  Waring  (1) ;  and  that  the  creditors 
haying  taken  the  benefit  of  that  rule  must  also  bear  the  burden. 

But>  in  the  first  place,  there  is  nothing  to  shew  that  the  pay- 
ments were  made  under  that  rule ;  in  several  of  the  cases  the 
payments  were  made  without  any  order  being  obtained  for  the 
purpose;  and  in  the  cases  where  orders  were  obtained,  those 
orders  are  silent  both  as  to  the  ground  of  the  order  and  as  to  the 
reduction  of  the  proofs.  If  the  proofs  were  to  be  reduced  at  all, 
the  orders  made  for  the  distribution  of  the  proceeds  of  the  ships 
ought  to  have  contained  directions  to  that  effect. 

We  do  not  come  here  under  the  rule  in  Ex  parte  Waring^  but 
under  the  equitable  doctrine  laid  down  in  Powlea  v.  Hargreaves  (2) 
and  City  Bank  y.  Luekie  (3).  That  doctrine  is,  that  where,  as 
between  drawer  and  acceptor,  security  has  been  given  for  a  bill, 
and  both  drawer  and  acceptor  become  insolyent,  then,  in  order  to 
avoid  the  deadlock  which  would  otherwise  take  place  in  winding 
up  the  estates  both  of  drawer  and  acceptor,  the  Court  will  realise 
the  security  and  pay  the  proceeds  to  the  bill-holder ;  but  the  doc- 
trine says  nothing  as  to  the  consequences  of  such  a  payment ;  and 
it  may  be  that  in  bankruptcy  the  proofs  would  be  ordered  to  be 
reduced,  as  appears  to  have  been  done  in  Ex  parte  Waring  (4), 
although  there  is  no  trace  in  the  judgment  of  any  decision  on  this 
point :  but  it  does  not  follow  that  the  same  thing  would  be  done  in 
Chancery  or  in  winding  up.  In  fact,  such  a  thing  as  the  reduction 
of  a  proof  in  Chancery  is  unheard  of. 

Again,  in  Ex  parte  Waring  the  order  was  for  reduction  of  the 
proo£9  against  the  estates  of  the  parties  to  the  security;  here 
Barneys  Banking  Company  had  nothing  to  do  with  the  security 

(1)  19  Ves.  345.  (3)  Law  Rep»  5  Ob.  773. 

(2)  3  D.  M.  &  O.  430.  (4)  Se«  3  D.  M.  &  G.  435,  n.    ' 
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M.  R.      on  the  British  Princess ;  and  the  proof  against  that  company  on 
1874        the  bills  for  which  that  security  was  given  ought  not  to  be  reduced, 
^g       whatever  may  be  the  decision  of  the  Court  as  regards  the  other 
proo&. 
J^x^rfd         [They  referred  to  Ex  parte  Maxoudoff  (1) ;  Forwood's  Claim  (2).] 

Joint  Stock 

Mr.  Southgale,  Q.C.,  and  Blr.  Kekewich,  for  Bamed's  Banking 
Company^  were  not  called  on. 

Sib  G.  Jessel,  M  Jl. : — 

It  appears  to  me  that  I  am  bound  by  the  decisions.  I  cannot 
see  any  distinction  between  the  different  ships  in  this  case : 
the  same  principle  seems  applicable  to  all.  Certain  bills  were 
secured,  in  some  cases  as  between  the  drawer  and  acceptor, 
and  in  other  cases  as  between  the  drawer  and  indorser,  by  a 
mortgage  on  a  ship,  which  was  to  secure  either  specific  bills  or 
balances  due,  or  something  of  the  sort;  in  other  words,  there  was 
the  ordinary  security  providing  that  the  bills  were  to  be  paid  out 
of  the  proceeds  of  the  ship;  and,  as  I  understand  Coupland^s 
Claim  (3),  it  was  there  held  that,  as  between  the  parties  to  the 
security,  the  proceeds  were  to  be  applied  in  payment  of  the  bills 
in  the  first  instance,  and  the  bill-holders  so  secured  could  only 
prove  for  the  balance.  That  was  the  decision  as  between  the 
parties  to  the  security.  Here  the  bills  got  into  the  hands  of  third 
parties,  who  proved  on  the  bills  under  the  winding-up  of  the  dif- 
ferent indorsers,  and,  among  others,  of  Barned's  Banking  Company, 
which  is  the  company  in  whose  winding-up  this  present  applica- 
tion is  made ;  and  I  have  now  to  decide  what  is  the  position  of 
those  third  parties  as  regards  the  securities  of  which  they  have 
had  the  benefit. 

Throwing,  for  a  moment,  out  of  consideration  the  cases  where 
Barned's  Banking  Company  was  a  party  to  the  security,  let  us 
take  the  case  where  Barned's  Banking  Company  was  not  a  party  to 
the  security,  but  simply  indorsed  the  bill  without  knowledge  of 
the  security.  After  the  winding-up  commenced  the  ships  were 
sold  and  the  proceeds  paid  to  the  bill-holders^  who  had  taken  the 

(1)  Law  Rep.  6  Eq.  582.  (2)  Law  Rep.  5  Oh.  18. 

(3)  Law  Rep.  6  Ch.  16T. 


VOL,  XIX.]  EQUITY  CASES.  7 

bills  without  any  knowledge  of  these  ships  being  held  as  security.       M.  B. 
The  bill-holders  claimed  the  proceeds  as  of  right,  and  they  were       1874 
paid  to  them  as  of  right.    They  made  that  claim  under  the       jnre 
doctrine  of  Ex  parte  Waring  (1),  which  has  been  so  emphatically  BANKnra^Co. 
repudiated  by  the  counsel  for  the  applicants  on  the  present  oc-     Ex  fMtu 
casion,  and  they  got  payment  under  the  idea  of  all  parties  that  this  dboountCo. 
doctrine  applied  to  the  case  in  question.    It  has  not  been  disputed       "~~ 
at  the  bar,  and  in  fact  it  has  been  admitted,  that  that  doctrine 
does  apply  to  a  case  where  all  parties  to  a  bill  are  insolvent, 
although  none  of  them  may  be  bankrupt    I  have  not,  therefore, 
to  consider  the  question  which  was  thought  doubtful  by  Lord 
Justice  Turner  in  Powles  v.  Harffreaves  (2) ;  though  if  I  had  to 
consider  it,  I  should  treat  the  judgment  of  Lord  Chancellor 
Crantfforth  as  conclusive  on  the  point 

That  being  so,  what  is  the  doctrine  ?  In  the  case  of  Ex  parte 
Waring,  the  question  was  whether  the  bill-holders  who  held 
the  bills  drawn  by  Bnioken  &  Co,  on  Briektoood  &  Co,  could 
get  the  benefit  of  certain  short  bills  and  securities  deposited 
by  Bracken  <£•  Co.  with  Briektoood  &  Co.  to  secure  the  pay- 
ment of  the  bills.  At  the  time  when  the  bill-holders  asked 
for  the  proceeds  of  the  deposited  securities  they  had  not  only 
proved  against  the  estates  both  of  Bracken  &  Co,  and  Brick- 
wood  iSc  Co,,  but  had  received  dividends:  this  is  a  point  not 
to  be  forgotten.  Lord  Eldon  says  this  (3)  :  "The  first  considera- 
tion is,  what  was  the  nature  of  the  demand  of  Bracken  c&  Co., 
who  did  not  become  bankrupt  until  August,  upon  Brickwood  & 
Co.,  at  the  moment  of  their  bankruptcy  on  the  7th  of  July.  If 
these  bill-holders  are  to  have  payment  in  preference  to  the  other 
creditors,  it  must  be  by  the  effect  of  an  equity  between  those  two 
houses,  rather  than  by  any  demand  directly  in  their  own  right 
upon  any  fund  in  the  hands  of  Brickwood  &  Co,  With  regard 
to  the  demand  of  Bracken's  house  upon  the  7th  of  July,  it  is  im- 
possible to  deny  that  if  they  had  either  paid,  or  undertaken  to  pay, 
i.e,,  to  relieve  Brickwood's  house  from  those  acceptances,  the  short 
bills  and  the  mortgage  must  have  been  restored  to  them.  It  is, 
en  the  other  hand,  equally  clear  that  they  never  could  have  raised 

(1)  19  Vo3.  345.  (2)  3  D.  M.  Af  G.  430. 

(3)  10  Vcs.  319.      . 
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M.  R.  any  demand  against  the  house  of  Brickwood  in  respect  of  either 

1874  the  cash  balance,  the  short  bills,  or  the  mortgage,  without  bringing 

^^^  in  the  amount  of  those  acceptances,  admitting  that  what  the  house 

Babkisd'8  Qf  Brickwood  had  of  their  property  in  short  bills,  &c.,  must  be 

BAVKIKQ  Co.  4r       it  rf 

Sx  parte     ^^^  applied  to  the  discharge  of  those  acceptances,  for  the  sake,  not 
d?S?tI?^  of  the  bill-holders,  but  of  the  house  of  Brickwood"    Now,  what 

does  that  mean  ?  As  I  read  it,  he  means  that  the  contract  between 

the  houses  of  Bracken  &  Co.  and  Brickwood  &  Co.  was,  that  the 
proceeds  of  the  securities  should  be  applied  in  discharge  of  the 
bills,  and  not  only  in  discharge  of  the  bills,  but  in  discharge  of 
the  bills  in  the  first  instance,  taking  the  same  view  of  the  oon* 
tract  in  that  case  as  was  taken  of  the  contract  in  Coupland^s 
Claim  (1)  and  in  Banner  y.  Johnston  (2)  by  the  tribunals  before 
whom  those  cases  came,  which  was,  that  the  proceeds  of  the  goods 
or  securities  pledged  should  be  applied  in  payment  wholly  or  pro 
tanto  of  the  amount  of  those  bills.  Now,  that  that  was  Lord 
Eldon^a  view  is  plain  from  the  order  (3),  which  directs  that 
*'it  be  referred  to  the  Commissioners  of  Bankruptcy  against 
Brickwood  &  Co,  to  take  an  account  of  the  bills  outstanding 
and  accepted  by  Brickwood  &  Co.,  and  in  whose  hands  such  bills 
now  are,  and  what  is  now  remaining  due  to  the  holders  on  the 
said  bUls  respectively;  and  that  the  Commissioners  take  an 
account  of  the  dividends  paid  or  now  liable  to  be  paid  by  the 
assignees  of  Brickwood  &  Co.  to  the  said  bill-holders  upon  the  proofs 
made  by  them  on  the  said  commission ;  and  that  the  short  bills 
now  remaining  unpaid  be  forthwith  sold  before  the  Commissioners 
under  the  commission  against  Brickwood  &  Co.;  and  let  the 
net  proceeds  of  the  short  bills  already  received  by  the  assignees 
of  Brickwood  &  Co.,  and  the  amount  of  the  net  proceeds  to 
arise  by  sale  of  the  said  short  bills  hereinbefore  directed  to  be 
sold,  and  the  said  £2961,  after  payment  thereout  of  the  costs  and 
expenses  hereinafter  mentioned,  be  deducted  from  the  aggregate 
amount  of  the  bills  outstanding  and  accepted  by  Brickwood 
dt  Co.;  and  let  the  several  holders  of  the  said  bills  stand 
creditors  under  the  commission  Ageiinst  Bracken  &  Co.,  and  under 
the  commission  against  Brickwood  <&  Co.,  for  the  difierence,  in 

(I)  Law  Rep.  5  Ch.  167.  (2)  Law  Rep.  5  H.  L.  157. 

•  (3)  See  3  D.  M.  Sc  6.  445,  n. 
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proportion  to  the  amount  of  the  said  bills  wliich  they  severally       M«  R. 
hold,  and  let  their   respectiye  proofs  be  reduced  accordingly        1S74 
under  the  said  commissions ;  and  let  so  much  of  the  dividends       /„  re 
which  the  assignees  of  Bracken  &  Co.  have  paid  in  respect  of  B^^urcTco 
the  said  proofs  in  the  sums  so  to  be  deducted  be  refunded  to     Exparu 
them  by  the  said  bill-holders  in  proportion  to  the  amount  of  the  DKrororiSj. 

said  bills  which  they  severally  hold."    Then  there  is  a  similar        

order  as  to  the  dividends  paid  by  the  assignees  of  Bricktpood  <& 
Co. ;  so  that  it  is  plain  that  Lord  Eldon  not  only  reduced  the 
proofs^  but  he  made  them  pay  back  the  dividends.  In  other 
words,  the  equity  he  administered  was  this :  he  treated  it  as  if  the 
securities  had  been  realised  at  the  moment  of  bankruptcy,  dis- 
regarding the  fact  that  by  the  nature  of  the  case  they  were  not 
realised  until  some  time  afterwards ;  he  held  that  at  the  moment 
of  bankruptcy  the  amount  arising  from  the  security  so  realised 
ought  to  have  been  paid  over  to  the  bill-holders ;  and  he  treated 
the  case  as  if  the  proceeds  of  the  security  had  been  actually  so 
paid  over,  and  therefore  the  bill-holders  ought  to  have  proved  for 
so  much  less ;  and  on  that  ground  he  reduced  their  proofs  and 
made  them  take  so  much  less.  That  seems  to  be  the  view  he 
took  I  cannot  understand  his  order  in  any  other  view,  because, 
as  Mr.  Bojner  has  pointed  out,  if  those  were  payments  after  proof, 
there  is  no  principle  on  which  you  could  reduce  the  proof  and  take 
back  the  dividends.  But  if  Lord  Mdon  took  the  equitable  view, 
that  the  mere  realisation  of  the  security  was  an  accident,  and  that 
yoa  must  treat  the  case  as  if  the  security  had  been  sold  or  realised 
at  the  moment  of  the  bankruptcy,  the  whole  thing  becomes  intel- 
ligible. He  orders  the  proceeds  to  be  applied  as  they  ought  to 
have  been  applied,  and  he  treats  the  proofs  as  reduced  db  initio. 
That  appears  to  be  the  same  view  as  was  taken  of  the  nature  of 
the  securities  in  the  two  cases  of  Coupland's  Claim  (1)  and  Banner 
V.  Johnston  (2).  Those  cases  do  not  bear  directly  upon  this  case, 
because  in  them  the  decision  turned  only  on  the  interpreta- 
tion of  written  instruments ;  in  both,  however,  it  was  held  that 
the  moneys  received  from  the  realisation  of  securities  for  bills 
are  to  be  applied  in  the  first  instance  in  the  payment  of  the 
bills;  and  further,  that  these  moneys  are  to  be  treated  as  so 
0)  Law  Rep.  5  Ch.  167.  (2)  Law  Rep.  5  H.  L.  167. 
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Al.  B.       applied  eo  instanti  the  bills  become  due ;  so  that  there  never  ought 

1S74        to  be  a  proof  for  anything  beyond  the  diflTerence.    That  seems  to 

li^r€       me  to  reconcile  the  authorities ;  and  when  I  come  to  look  at  Lord 

BANmra^Co.  Granworth's  judgment  in  Powles  v.  Eargreaves  (1),  it  seems  to  me 

Ex  parte     that  he  has  disposed  of  a  great  deal  of  the  argument  addressed  to 

Joint  Stock  .,  a 

Discount  Go.  ^^  ^^  ^'^^  present  occasion. 

In  Powles  V.  Hargreaves  there  was  only  one  bankruptcy.  Strictly 
speaking,  even  that  bankruptcy  did  not  exists  for  it  had  been 
superseded  upon  a  composition  deed  being  executed,  which  con- 
tained a  clause  that  the  assets  should  be  distributed  according  to 
the  Bules  in  Bankruptcy.  Lord  Chancellor  Oranworth  took  a 
general  view,  which  is  the  view,  at  all  events,  presented  by  the 
counsel  for  the  applicants,  and  appears  to  be  the  correct  view, 
namely,  that  the  doctrine  has  a  wider  application  than  bank- 
ruptcy, that  it  applies  to  eveiy  case  where  all  the  parties  to  a  bill 
are  insolvent,  and  is  an  equity  to  be  administered  for  the  reasons 
which  Lord  Eldon  puts  so  forcibly,  viz.,  that  in  order  to  put 
matters  in  the  right  position  as  between  the  original  giver  and 
receiver  of  the  security,  you  must  apply  the  proceeds  of  the  security 
to  the  payment  of  the  bills,  not  for  the  sake  of  the  bill-holder,  not 
as  a  kind  of  security  to  him,  but  as  a  mode  of  working  out  the 
equities  between  the  insolvent  estates  of  those  two  original  parties 
to  the  security. 

But  if  the  bill-holder  takes  money  to  which  he  is  not  entitled  in 
any  way,  except  as  a  means  of  working  out  that  equity,  the  question 
then  arises  as  to  the  terms  on  which  he  takes  it,  and  it  appears  to 
me  that  those  terms  are,  that  he  is  to  take  it  as  paid  at  the  first 
moment  when  the  securities  ought  to  be  realised.  That  will 
generally  be  when  the  bill  becomes  due ;  though,  possibly,  in  cases 
where  the  bill  became  due  after  the  insolvencies,  it  may  be  that 
the  equity  would  arise  as  soon  as  the  insolvencies  began,  because 
an  unpaid  bill,  probably  everywhere  else  except  in  this  country, 
and  even  in  this  country  in  cases  of  bankruptcy,  is  treated  as 
payable  or  proveable  when  the  acceptor,  drawer,  or  person  liable 
to  pay  becomes  insolvent. 

Now,  in  Powles  v.  Bargreaves,  so  far  as  appears  from  the  report, 
tlie  bill-holders  who  claimed  the  benefit  of  the  security  were 

(1)  3  D.  M.  &  G.  430. 
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holders  in  the  first  degree — at  least  it  does  not  appear  that  there       M.  B. 
were  any  in  the  second  degree.    What  I  mean  is  this,  that  the        1874 
mercantile  hoase  who  had  accepted  the  bills  was  secured  by       ^^ 
goods,  and,  as  far  as  I  can  see,  the  bill-holders  who  were  Plaintiffs    Babned's 
were  the  persons  who  had  taken  them  direct  from  the  secured     ex  parte 
house.    There,  however,  is  no  distinction  made  between  holders  in  i^™''  ^^^^ 

,  ^        '  '  Discount  Go. 

that  position  and  subsequent  holders ;  and  I  have  no  doubt,  con-  — 
sidering  there  were  a  great  many  bill-holders,  that  a  very  large 
number  of  biUs  had  got  into  third,  fourth,  or  fifth  hands.  The 
actual  Plaintiffs,  however,  appear  to  have  been  holders  in  the  first 
degree.  The  first  argument  was  that  the  doctrine  only  applied 
where  there  was  enough  to  pay  the  bills,  and  not  where  there  was 
a  deficiency ;  and  what  Lord  Oranworth  says  is  this  (1) :  '^  I  confess 
I  was  at  first  a  good  deal  struck  with  that  argument.  With  the 
Tiew  of  ascertaining  exactly  what  was  done  in  Ex  parte  Waring  (2), 
and  whether  the  order  as  drawn  up  in  that  case  would  throw  light 
upon  the  subject,  we  sent  for  the  order  itself.  It  may,  I  think, 
be  inferred  from  the  judgment  in  the  report  of  that  case  that  the 
securities  deposited  were  more  than  sufficient  to  satisfy  the  bills. 
I  do  not  know  that  that  distinctly  appears  in  the  report,  but 
whether  it  was  so  or  not  is  immaterial,  because  the  order  itself 
(which  I  must  assume  was  very  fully  considered,  for  Lord  Eldcnh 
directed  the  attention  of  Mr.  Cooke  to  the  mode  in  which  it 
was  to  be  drawn  up)  distinctly  provided  for  the  case  of  the  short 
bills  deposited  either  being  equal  or  more  than  sufficient,  or  being 
insufficient;  and  expressly  provided  that  if  insufficient  the  parties 
holding  the  acceptances  were  to  prove  for  the  deficiency.  Is  that 
at  all  surprising  when  we  consider  the  case  a  little  more  closely  ? 
That  of  necessity  must  be  the  equity,  because  when,  as  in  the 
present  case,  the  goods  were  deposited  under  circumstances  that 
the  parties  with  whom  they  were  deposited  had  a  right  to  hold 
them  as  security,  it  is  to  be  observed  that  from  the  nature  of  the 
transaction  it  was  meant  either  by  express  contract  or  in  the  ordi- 
nary course  of  dealing  with  the  property,  that  it  should  be  turned 
into  money :  when  that  is  done,  it  is  absurd  to  speak  of  holding 
iESOOO  by  way  of  security  for  being  paid  £16,000.  That  is  not  the 
course  of  dealing.  When  it  is  once  said  that  goods  or  bills  are 
(1)  3  D.  M.  &  Q.  452.  (2)  19  Yes.  845. 
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M.  R.       deposited  by  way  of  security  on  a  contract  that  when  the  proper 

1874       time  arrives  those  securities  are  to  be  realised  and  turned  into 

^^       money,  what  is  necessarily  meant  is  that  the  money  is  then  to  be 

Barned'8     applied  just  as  property  sold  under  a  power  of  sale  in  a  mort- 

ExparU     S^S^  ^^  ^  ^  applied  in  liquidating  the  demands  for  which  it  is  a 

DwcoontO^  security  if  sufficient ;  if  not  sufficient,  in  liquidating  such  demands 

—       pro  tanto.'*    In  other  words,  he  says  the  course  of  trading  would  be 

to  turn  the  property  into  money  in  time  to  pay  the  bill.    He 

speaks  of  the  proper  moment  arriving  for  payment,  and  (as  I 

understand  him)  says  the  security  onght  then  to  be  applied  in 

payment  of  the  bill,  according  to  the  true  meaning  of  the  contract 

between  the  parties.    He  continues :  "  It  seems  to  me,  therefore, 

that  the  circumstance  of  the  proceeds  of  the  remittances  here  not 

being  sufficient  does'  not  at  all  vary  the  equity  of  the  case,  but 

that  the  right  of  the  bill-holders  is  just  as  it  would  be  if  the 

securities  had  been  more  than  sufficient  to  satisfy  their  bills,  as  it 

was  held  in  the  case  of  Ex  parte  Waring  (I),  if  there  the  securities 

had  been  insufficient.    The  Plaintiff  and  those  on  whose  behalf  he 

sues  " — ^that  is,  all  the  bill-holders — ^I  have  no  doubt  that  many  of 

them  were  much  farther  off  as  indorsers  than  the  Plaintiff,  and  no 

distinction  is  suggested  on  that  ground — *^are  entitled  to  have  what 

is  in  specie,  namely,  the  £8040,  applied  in  the  first  instance  in 

liquidating  their  demands,  and,  following  the  principle  of  Ex  parte 

____^  ■*  .^_^ 

Warinffy  they  are  to  be  at  liberty  to  prove  for  the  deficiency."  He 
therefore  recognises  the  principle  of  the  proof  being  for  the  defi- 
ciency ;  that  is,  the  payment  in  respect  of  the  security  is  not  a 
collateral  payment,  but  it  is  a  payment  in  the  first  instance  which 
ought  to  have  been  made  as  soon  as  the  bills  were  due,  the  mere 
delay  in  selling  the  property  making  no  difference.  He  after- 
wards adds :  **  We  think  that  part  of  the  decree  must  be  varied  by 
substituting  a  clause  to  the  effect  that  the  decree  is  to  be  without 
prejudice  to  the  parties  making  such  claim  for  the  balance  as  they 
may  be  entitled  to  under  the  trust  deed,  in  order  to  exclude  the 
notion  that  they  can  prove  for  anything  more  than  the  balance/' 
That  is,  he  not  only  would  not  allow  them  to  go  in  and  prove  and 
.  then  take  the  £8000 ;  but  he  actually  varies  the  decree  in  order 
to  exclude  the  notion  that  they  can  prove  for  anything  more  than 

(1)  19  VcF.  345. 
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the  balance.  Well,  it  does  appear  to  me,  on  looking  at  that  M.  R. 
judgment,  that  he  has  decided  the  point  now  raised,  that  he  has  i874 
treated  the  rule  in  Ex  parte  Waringi  (1)  as  being  this,  that  the  pro-  ^]^ 
ceeds  of  the  security  are  to  be  applied,  as  Lord  Eldon  puts  it,  in  dis-  ^^^'"'°*'^ 
charge,  and  in  discbarge  in  the  first  instance,  and  to  be  applied  at  ^^  ^ 
the  time  when  they  ought  to  have  been  applied ;  that  is,  at  the  ^*^™^  ^rtooK 
latest,  as  soon  as  the  bill  becomes  due,  because  that  is  the  time  — — 
when  the  security  ought  to  be  made  available.  The  mere  fact 
that  there  was  some  delay  in  realising  that  security,  he  does  not 
seem  to  consider — ^and  in  equity  we  are  not  accustomed  to  con- 
sider such  inevitable  delays  in  realising  property — as  affecting  the 
rights  of  the  parties  in  any  way.  In  that  way  it  does  appear  to 
me  that  the  order  of  Lord  Eldon  is  perfectly  reconcilable  with 
the  judgment  of  Lord  Cranworth^  and  can  only  be  made  intelligible 
on  that  ground ;  because,  if  it  were  not  so,  on  what  ground  do  you 
make  a  creditor  reduce  a  proof  and  hand  back  dividends  ?  It  is 
not  a  security  to  him ;  if  it  had  been  a  security  to  him,  he  must 
in  bankruptcy  have  deducted  it  from  the  proof  iu  the  first 
instance.  Then  it  is  not  a  payment  after  proof;  for  there  can  be 
nothing  better  settled  in  bankruptcy,  and  no  rule  less  open  to 
dispute,  than  that  payment  by  a  third  party  after  proof  does 
not  reduce  the  proof — still  less  can  it  make  the  creditor  pay  back 
the  dividend.  Therefore  Lord  Eldon  must  have  decided  on  the 
same  principle  that  Lord  Cramvorth  puts  it  on,  and  on  the  prin- 
ciple upon  which  Coupland's  Claim  (2)  was  decided,  that  the  real 
contract  is  to  apply  the  moneys  arising  from  the  security  in  the 
first  instance  and  at  a  period  at  which  they  ought  to  have  been 
applied — that  is,  at  the  period  when  the  bill  becomes  due — in  pay- 
ment of  the  bill  fro  tanio.  Therefore  a  creditor  who  comes  in  to 
take  advantage  of  the  rule  in  Ex  parts  Waring  as  bill-holder, 
most  take  the  rule  as  he  finds  it,  that  is,  must  apply  the  proceeds 
at  that  particular  time  in  reduction  of  the  amount  of  his  bills : 
consequently  he  never  ought  to  have  proved  for  more  than  the 
difference,  and  if  he  could  not  help  it  because  at  that  time  the 
security  was  not  realised,  and  he  did  not  know  the  amount  for 
which  he  ought  to  have  proved,  then  when  the  amount  is  actually 
(1)  19  Vea.  345.  (2)  Law  Kep.  5  Ch.  167. 
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M.  R.  ascertained  and  paid  to  him  the  proof  ought  to  be  reduced,  and 

1874  if  he  has  received  the  dividends  the  dividends  ought  to  be  paid 

^^  back  according  to  the  order  made  in  Ex  parte  Waring  (1).    That  is 

Earned^  Substantially  what  has  been  done  here,  and  the  application  of 

Ex  parte  ^^  Joint  StocTc  Discount  Company  must  be  refused. 

Joint  Stock 

Discount  Co.      solicitors  :  Mr.  K  TF.  Trinder  ;  Messrs.  Freslifidds  &  Williams. 


Nov.  12. 


Bi.  R.  NEWTON  V.  TAYLOR. 

^^'^^  [1874    N.    16.] 

Practice — Partnership  Suit — Eeference  to  Arbitration — Common  Law 
Procedure  Act,  1854  (17  &  18  Vict,  c.  125),  s.  11— Co»fe. 

The  PlaiDtiff  instituted  a  suit  to  take  the  accounts  of  a  partnership 
between  himself  and  the  Defendant,  the  terms  of  the  partnership  being  that 
the  Plaintiff  was  to  receive  one- twelfth  of  the  profits  and  to  bear  one-twelfth 
of  the  losses,  and  that  the  Defendant  was  to  receive  and  bear  the  remaining 
eleven-twelfths.  The  partnership  articles  contained  an  arbitration  clause ; 
and  an  order  was  made  in  the  suit,  under  sect.  11  of  the  Common  Law 
Procedure  Act,  1854,  that  the  matters  in  difference  between  the  parties  bo 
referred  to  arbitration  and  the  proceedings  in  the  suit  stayed,  the  costs 
being  reserved.  Under  this  order  an  award  was  made  finding  a  considerable 
sum  due  to  the  Plaintiff : — 

Bdd,  that  the  costs  of  both  parties  of  the  suit,  reference,  and  award, 
ought  to  be  taxed  and  paid  as  to  one- twelfth  thereof  by  the  Plaintiff  and  as 
to  eleven-twelfths  by  the  Defendant. 

jL  his  was  a  suit  instituted  to  take  the  aceounts  of  a  partnership 
between  the  Plaintifif  and  Defendant,  upon  the  terms  that  the 
Plaintiff  should  be  entitled  to  one-twelfth  of  the  profits  and  bear 
one-twelfth  of  the  losses,  and  that  the  Defendant  should  be  entitled 
to  and  should  bear  the  remaining  eleven-twelfths. 

The  partnership  articles  contained  the  ordinary  arbitration 
clause ;  and  on  the  23rd  of  April,  1874,  an  order  was  made  in  the 
suit  pursuant  to  the  Common  Law  Procedure  Act,  1854,  s.  11,  that 
the  matters  in  difference  be  referred  to  arbitration,  and  that  in  the 
meantime  all  further  proceedings  in  the  cause  be  stayed,  the  costs 
ot  the  cause  being  reserved.    On  tlie  30th  of  October  an  award 

(1)  19  Vcs.  345. 
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was  made  in  pursuance  of  this  order,  whereby  it  was  found  that  a      m.  r. 
sum  of  £2110  10s.  6d.  was  due  to  the  Plaintiff.  1874 

A  motion  was  now  made  on  behalf  of  the  Plaintiff  that  the     newton 
Defendant  might  be  ordered  within  seven  days  to  pay  to  the         «• 

Plaintiff  the  amount  found  due  to  him  by  the  award,  together  with       

interest  from  the  30th  of  October,  and  that  the  costs  of  the  suit 
and  the  reference  and  award  might  be  taxed  and  paid  by  the 
Defendant,  and  that  all  further  proceedings  in  the  suit  might  be 
stayed. 

Mr.  SouihgatSy  Q.C.,  and  Mr.  E.  Ford,  for  the  Plaintiff,  sub- 
mitted that,  as  the  Plaintiff  had  practically  succeeded  in  the  suit, 
as  was  shewn  by  a  large  sum  having  been  awarded  to  him,  the 
Defendant  ought  to  pay  the  costs. 

Mr.  JPVy,  Q.C.,  and  Mr.  Inffle  Joyce,  for  the  Defendant,  con- 
tended that  as  in  partnership  suits  no  costs  were  given  up  to  the 
hearing,  so  here  each  party  should  bear  his  own  costs. 

Sir  G.  Jessel,  M.R.,  said  if  the  suit  had  been  prosecuted  to 
the  end  the  costs  of  taking  the  accounts  would  have  been  paid  out 
of  the  partnership  assets,  and  would  thus  have  been  borne  practi- 
cally as  to  one-twelfth  by  the  Plaintiff,  and  as  to  the  rest  by  the 
Defendant ;  and  the  fair  order,  therefore,  appeared  to  be  that  the 
costs  of  both  parties,  including  those  of  the  reference  and  award, 
shonld  be  taxed  and  paid  as  to  one-twelfth  by  the  Plaintiff  and 
as  to  eleven-twelfths  by  the  Defendant. 

Solicitors:  Messrs.  Underwood  &  Colman;  Messrs.  Oregoryy 
RoiccUffes,  &  Rawle. 
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v.-c.  M.    ^  BUSK  V.  ALDAM. 


1874 
Nov.  3. 


[1874    B.    329.] 
Appointment-^ Special  Power — IrUmrvention  of  Irustees. 

Where  a  person  having  a  special  power  of  appointment  over  a  fund  of 
personalty  appoints  to  trustees  for  the  ohjects  of  the  power,  the  Court, 
though  recognising  the  validity  of  such  an  appointment,  will  not^  as  a 
matter  of  right,  transfer  the  fund  to  the  trustees  appointed  hy  the  donee  of 
the  power. 

Ferrier  v.  Jay  (I)  distinguislied, 

Demxiebee. 

Thomas  Benson  Pease  made  Lis  will,  dated  the  12  th  of  No- 
vember, 1839y  and  thereby,  after  appointing  the  Defendants  his 
executors,  bequeathed  to  them  a  sum  of  £5000  upon  trust  to 
invest  as  therein  mentioned,  and  upon  further  trust  during  the 
life  of  his  daughter  Hannah  Ford  to  pay  and  apply  the  annual 
interest  and  produce  of  the  £5000,  and  the  stocks,  funds,  shares, 
and  securities  wherein  the  same  might  be  from  time  to  time 
invested  according  to  the  written  directions,  or  into  the  hands  of 
his  daughter  Hannah  Ford  for  her  separate  use  without  power  of 
anticipation ;  and  from  and  immediately  after  the  decease  of  his 
daughter  Hannah  Ford  the  £5000,  and  the  stocks,  funds,  shares, 
and  securities  wherein  the  same  might  be  invested  were  to  remain 
and  be  in  trust  for  all  and  every  or  such  one  or  more  exclusively 
of  the  other  or  others  of  the  children  of  his  daughter  Hannah 
Ford,  or  of  all  and  every  or  such  one  or  more  exclusively  of  the 
other  or  others  of  any  issue  (bom  in  the  lifetime  of  his  daughter 
Hannah  Ford)  of  any  such  child  or  children  for  the  time  being 
deceased,  with  such  provisions  for  their  respective  maintenance, 
education,  and  advancement,  and  at  such  time  or  respective  times 
(not  happening  after  twenty-one  years  to  be  computed  from  the 
decease  of  his  daughter  Hannah  Ford),  and  if  more,  then  in  such 
shares  and  charged  with  such  annual  sums  of  money  and  limi- 
tations over  for  the  benefit  of  the  said  children  or  issue,  or  some  or 
one  of  them,  and  upon  such  conditions,  with  such  restrictions,  and 

.  (1)  Law  Bep.  10  Eq.  550. 
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in  emch  manner  as  Ms  daughter  Hannah  Ford  by  deed,  or  by  her     y.<;.  m. 

last  will  in  writing  or  any  codicil  or  codicils  thereto  to  be  by  her       1374 

signed  in  the  presence  of  and  attested  by  two  or  more  credible       ]^^ 

witnesses,  should  from  time  to  time  direct  or  appoint.    And  the         v* 

Aldav. 

testator,  after  making  dispositions  for  the  event  of  there  being  no  — 
appointment,  provided  that  until  the  sum  of  £5000,  and  the  said 
stocks,  funds,  shares,  and  securities  should  vest  absolutely  in  some 
person  or  persons  under  the  trusts  thereinbefore  declared  concern- 
ing the  same,  the  trustees  or  trustee  for  the  time  being  should 
receive  the  annual  produce  thereof,  or  such  part  or  parts  thereof 
as  should  be  unapplied  under  the  trusts  and  provisoes  therein- 
before declared  and  contained,  and  should  invest  the  same  as 
therein  mentioned,  so  that  the  same  and  all  the  resulting  income 
thereof  might,  during  such  suspense  of  vesting  as  therein  men- 
tioned,  accumulate  in  the  way  of  compound  interest,  and  should 
from  time  to  time  vary  the  investments  of  such  annual  produce  and 
accumulations  at  their  or  his  discretion.  The  testator  also  gave 
to  the  Defendants,  their  executors,  administrators,  or  assigns  the 
sum  of  £10,000,  to  be  paid  or  set  apart  upon  trust  for  the  benefit 
of  his  daughter  Stuannah  Pease  and  her  issue,  from  and  im- 
mediately after  his  death,  and  to  bear  interest  at  the  rate  therein 
mentioned  from  such  death;  and  he  willed  and  directed  that 
the  said  trustees,  and  the  survivors  or  survivor  of  them,  and 
their  or  his  executors,  administrators,  or  assigns  (as  the  case 
might  be),  should  stand  and  be  possessed  of  the  said  sum  of 
£10,000  upon  and  for  the  like  trusts,  intents,  and  purposes, 
and)  with,  imder,  and  subject  to  the  like  powers,  provisoes,  limi- 
tations, and  declarations  in  all  respects  in  favour  and  for  the 
benefit  of  his  daughter  Susannah  Peaee^  and  of  the  issue  of  his 
said  daughter,  with  the  like  limitations  over  to  her,  her  exe- 
cutors, administrators,  appointees,  and  assigns,  or  next  of  kin  in 
case  of  the  failure,  or  her  issue,  as  were  thereinbefore  declared, 
limited,  and  contained  of  and  concerning  the  sum  of  £5000  be- 
queathed as  thereinbefore  mentioned  in  favour  or  for  the  benefit 
of  Hannah  Ford  and  her  issue. 

The  testator  died  on  the  24th  of  May,  1840.  Suaawnah  Pease, 
on  the  4th  of  November,  1851,  married  Edward  Thomas  Bwik. 
A  settlement  was  executed  on  the  marriage  which  did  not  affect 
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V.-0.  M.  the  £10,000  given  by  the  will.  Mrs.  Btuikf  by  her  will,  dated  the 
1874  19th  of  March,  1868,  made  some  pecuniary  and  specific  bequests, 
BuBK  And  then,  in  exercise  of  the  power  in  that  behalf  given  to  her  by 
the  will  of  her  father,  Thomas  Benson  Pease,  appointed  that 
£7000,  part  of  the  £10,000  by  the  testator's  will  bequeathed 
upon  trust  for  the  benefit  of  herself  and  her  issue,  or  of  or  out  of 
the  investments  thereof,  should  be  held  upon  certain  trusts  for 
the  benefit  of  her  daughter  Edith  Busk,  with  limitations  over  in 
favour  of  her  other  children,  and  she  appointed  that  the  residue 
of  the  £10,000  should  be  held  upon  certain  trusts  in  favour  of 
others  of  her  children.  And  the  testatrix  thereby  appointed  and 
declared  that  the  said  sum  of  £7000,  and  any  other  property 
for  the  time  being  subject  to  the  trusts  thereinbefore  declared 
in  favour  of  her  daughter,  and  also  the  share  or  property  to  which 
any  minor  should,  or  if  of  full  age  would,  be  entitled  under 
or  by  virtue  of  her  will,  should  be  paid  and  transferred  to  her 
trustees  or  trustee,  and  that  her  trustees  should  either  permit  such 
part  thereof  as  should  consist  of  any  investment,  or  any  part 
thereof,  to  remain  in  its  actual  state  of  investment,  or  should  sell 
and  invest  in  the  manner  therein  mentioned,  which  gave  a  greater 
range  of  investments  than  had  been  allowed  by  the  will  of  Thomas 
Benson  Pease. 

The  testatrix  died  on  the  30th  of  January,  1873 ;  and  it  was 
stated  at  the  bar,  though  the  fact  did  not  appear  by  the  bill,  that 
she  left  children  who  were  still  infants. 

The  bill  was  filed  by  the  trustees  of  Mrs.  BusVs  will  against  the 
trustees  of  Thomas  Benson  Pease's  will,  and  prayed  that  the 
Defendants  might  be  ordered  to  pay  the  £10,000  to  the  Plaintiflfs 
as  trustees  of  Mrs.  Busk's  will. 

The  Defendants  demurred,  for  the  purpose  of  raising  in  the 
most  expeditious  mode  the  question  of  the  right  to  have  the  fund 
transferred  to  the  trustees  appointed  by  Mrs.  Busk. 

Mr.  Davey,  in  support  of  the  demurrer: — 

The  question  is,  whether  the  Plaintiffs  can  give  a  legal  discharge 
to  the  Defendants  for  the  fund.  If  they  can  satisfy  the  Court 
that  they  are  authorized  to  do  so,  the  Defendants  will  not  raise 
any  objection  to  handing  over  the  fund  to  them. 
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Mr.  Cookson^  in  rapport  of  the  bill : —  V.-O.  M. 

The  result  of  the  authorities  is,  that  a  person  having  power  to  J^ 
iippoint  may  interpose  trustees  between  the  persons  having  charge  Busk 
of  the  fund  and  the  objects  of  the  power,  and  the  trustees  so  Aldah. 
appointed  will  be  the  persons  to  apply  the  appointed  fund.  Cowx 
V.  Foster  (1)  is  a  case  in  which  a  fund  was  directed  to  be  handed 
over  to  a  second  set  of  trustees.  The  series  of  authorities  begins 
with  Kenworihy  v.  Bate  (2),  in  which  an  appointment  of  real 
•estate  was  held  valid  notwithstanding  the  intervention  of  trus- 
tees. In  Thornton  v.  Bright  (3)  an  appointment  was  sustained 
as  being  legally  valid  notwithstanding  the  intervention  of  a  term 
of  500  years  vested  in  trustees ;  and  in  Trollops  v.  Linton  (4)  the 
same  principle  was  supported.  Cowx  v.  Foster  was  the  case  of 
a  bill  by  trustees  so  interposed  for  specific  performance  of  a 
contract  for  sale  entered  into  by  them  as  rach  trustees,  and  a 
title  under  them  was  forced  upon  the  purchaser.  Fowler  v.  (John  (5) 
followed  the  same  rule. 

[The  Vicb-Chanoellor  : — Do  you  contend  that  a  mere  appoint- 
ment of  the  fund  to  trustees  for  the  objects  of  the  power  would  be 
a  valid  appointment  so  as  to  change  the  trustees  ?] 

It  is  not  a  question  whether  the  appointee  has  the  power  to 
change  the  trustees,  but  whether  the  Court  will  give  effect  to  an 
interposition  of  trustees.  On  this  principle,  in  Ferrier  v.  Jay  (6), 
in  this  branch  of  the  Court,  a  fund  was  durected  to  be  transferred 
to  the  second  set  of  trustees.  In  this  case  there  is  a  manifest 
convenience  in  having  only  one  set  of  trustees  to  be  dealt  with. 

Sib  E.  Maliks,  V.C,  after  stating  the  facts,  continued : — 

So  far  as  the  appointment  by  Mrs.  Bvsk  to  trustees  is  concerned, 
it  has  been  held  by  a  long  series  of  decisions  that  it  is  a  vaUd 
exercise  of  the  power  of  appointment,  and  that  the  appointment 
is  just  as  good  as  if  it  had  been  made  direct  to  the  objects  of  the 
power.  But  this  bill  is  filed  for  the  purpose  of  having  the  fund 
transferred  from  the  trustees  in  whose  control  it  is  now  placed  to 

(1)  IJ.  &  H.  30.  (4)  1  S.  &  8.  477. 

(2)  6  Vcs.  793.  (5)  21  Beav.  360. 

(3)  2  My.  &  Cr.  230.  (6)  Law  Rep.  10  Eq.  560. 
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Y.-G.  M.     those  to  whom  it  is  appointed.    For  what  object  this  is  desired  I 

1874        cannot  understand.    It  is  said  that  it  would  be  very  conyenient  to> 

B^       have  the  fund  placed  in  the  hands  of  the  new  trustees.    But  I 

Ai^AM      cannot  look  at  that.    I  must  consider  what  was  intended  to  be- 

done  by  the  original  testator ;  and  I  can  see  that  such  a  transfer 

as  is  asked  would  violate  his  intention.  I  asked  Mr.  Cookson 
whether  he  contended  that  a  mere  appointment  of  new  trustees 
by  the  donee  of  the  power  would  have  been  valid,  and  he  pressed 
upon  me  that,  on  the  authority  of  the  oases  cited,  the  Court  waa 
bound  to  hand  over  the  fund  to  the  new  trustees. 

Now  there  is,  first  of  all,  the  case  of  Thornton  v.  BriglU  (1),. 
which  9imply  decides  that  an  appointment  to  a  person  not  an  object 
of  a  power  as  trustee  for  a  person  who  is  an  object  is  a  valid  ezer-- 
cise  of  the  power;  and  there  are  also  Kenworthy  v.  Bate  (2), 
TroUope  v.  Linton  (3),  Cotow  v.  Foster  (4),  and  Fowler  v.  Cohn  (5)^ 
Bat  those  were  all  cases  where  there  was  real  estate  to  be  converted 
and  no  person  appointed  to  effect  the  conversion,  and  it  was- 
decided  that  in  that  case  an  appointment  to  trustees  to  sell  and 
convert  and  distribute  the  proceeds  amongst  the  objects  of  the 
power  was  a  valid  execution  of  the  power.  But  I  am  unable  to 
see  how  that  can  be  an  authority  for  taking  away  a  fund  from 
trustees  who  are  fit  and  proper,  and  handing  it  over  to  others  who 
may  not  be  so  fit,  in  a  case  where  the  duty  of  the  trustees  is 
simply  to  hold  the  fund. 

I  am  asked  to  treat  these  cases  as  establishing  a  general  law,, 
that  where,  in  all  cases,  a  fund  is  settled  upon  trust  for  a  mother 
for  life,  and  then  upon  trust  for  her  children  as  she  should  appoint,, 
and  she  appoints  to  trustees  for  her  children,  the  first  trustees  are 
bound  to  hand  over  the  fund  to  the  trustees  appointed  by  the 
daughter.  Here  nothing  more  is  required  than  that  some  one 
should  hold  the  fund,  and  it  is  suggested  that  I  am  bound  to  hand' 
it  over  to  the  second  trustees. 

Mr.  Cookdon  says  that  I  decided  the  point  in  Ferrier  v.  Jay  (6). 
But  what  I  there  decided  was,  that  where  there  was  a  general  and 
a  special  power,  and  an  appointment  was  made  of  both  fund& 

(1)  2  My.  &  Cr.  230.  (4)  IJ.  &  H.  30. 

(2)  6  Ves.  793.  (5)  21  Beav.  360. 

(3)  1  S.  &  a  477.  i  (6)  Law  Rep.  10  Eq.  550. 
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together  to  trustees  in  tmst  to  pay  debts  and  to  apply  the  residue     V.-O.  M. 
for  the  objects  of  the  special  power,  the  appointment  must  be  read       1874 
reddendo  singula  singulis,  and  the  fund  coming  under  the  general       busk 
power  applied  in  the  first  instance  to  the  purposes  to  which  the 
iund  subject  to  the  special  power  was  not  applicable.    I  agreed 
with  the  decision  in  Cowx  y.  Foster  (1),  that  the  circumstance  of 
directing  debts  to  be  paid  only  meant  that  they  were  to  be  paid 
out  of  the  particular  portion  of  the  mixed  fund  which  could  be  so 
.appUed. 

I  did  also  in  that  case  undoubtedly  say  that  the  second  trus- 
tees were  the  most  fit  persons  to  have  charge  of  the  fund ;  but  I 
did  not  say  that  where  it  was  a  mere  question  which  of  two  sets 
of  trustees  should  hold  a  particular  fund,  the  Court  would  neces- 
sarily hand  it  over  to  the  second  set  in  point  of  date. 

The  demurrer  will  be  allowed. 

Solicitors :  Messrs.  Paierson,  Snow,  <&  Bumey ;  Messrs.  BoUon, 
JEUXbins,  <&  Bush 


SANDER  V.  HEATHFIELD.  v.<J.  it 

[1870    S.    81.]  J^ 

Exeeuior — Insolvent  Estate — Right  of  Retainer — Exercise  for  Benefit  of  7}rust 

Estate, 

The  administrator  of  a  sole  trustee  who  has  died  insolvent  is  entitled^  in 
respect  of  the  trusteeship  which  has  devolved  upon  him  as  such  adminis- 
trator, to  exercise  the  legal  right  of  retainer  in  respect  of  any  debt  due  to 
the  tmst  tetate,  and  is  bound  to  do  so  if  required  by  the  cestuis  que  trust, 

Sarah  SANDEB,  by  her  will,  dated  the  12th  of  December, 
I860,  bequeathed  to  her  son  Oeorge  Bawden  Sander  £6000,  upon 
trust  to  invest  the  same  at  interest  upon  Goyemment  or  real 
securities  in  England  or  WaleSf  or  in  the  Parliamentary  or  public 
stocks  or  funds  of  Chreat  Britain  (with  power  to  alter,  vary,  or 
transpose  the  same  stocks,  funds,  or  securities  for  or  into  other 
stocks,  funds,  and  securities  of  a  like  nature,  and  also  with  power 
of  using  any  portion  of  the  trust  moneys  not  exceeding  in  the 

(1)  IJ.  &  H.  80. 
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y.-0.  M.  whole  the  sum  of  £3000  sterling,  as  thereinafter  contained),  and 
1874  directed  that  he  should  stand  possessed  of  the  trust  funds  upon 
Sawdke  trusts  which  were  in  effect  as  to  one  half  for  one  of  the  Plaintiffs 
for  life,  subject  to  restrictions  in  certain  events,  and  after  her  death 
upon  trusts  for  her  children,  with  limitations  oyer  in  favour  of  all 
the  grandchildren  of  the  testatrix,  and  as  to  the  other  half  in  favour 
of  the  Defendant,  Mrs.  Heathfidd,  then  Mary  Sander,  for  life,  for  her 
separate  use,  subject  to  restrictions  in  certain  events ;  and  after 
her  death  upon  trusts  for  the  children  of  Mrs.  Heathfidd,  with 
limitations  over  in  favour  of  all  the  grandchildren  of  the  testatrix. 
And  the  testatrix  empowered  George  Bowden  Sander  to  employ 
any  part  of  the  trust  funds  not  exceeding  £8000  in  the  managementi 
or  carrying  on  of  any  trade  or  business  in  which  he  should  be 
engaged,  upon  paying  or  accounting  for  interest  upon  so  much  of 
the  trust  moneys  as  he  should  so  use  after  the  rate  of  £5  per  cent, 
per  annum,  and  also  signing  and  giving  to  the  person  or  persons  for 
the  time  being  entitled  to  the  immediate  beneficial  interest  in  the 
money  so  used  or  employed  under  the  trusts  thereinbefore  declared 
an  acknowledgment  or  declaration  in  writing  stating  the  amount 
so  used  or  employed  by  him,  and  declaring  that,  subject  to  his  use 
and  employment  thereof,  he  held  and  would  hold  the  same  upon 
and  for  the  trusts,  intents,  and  purposes  theieby  declared.  Qearge 
Bowden  Sander  was  also  residuary  legatee. 

The  testatrix  died  on  the  22nd  of  April,  1864,  and  Oearge 
Bowden  Sander  proved  her  will  as  her  sole  executor.  He  possessed 
himself  of  her  estate,  which,  after  discharging  all  claims,  was  more 
than  sufficient  to  pay  the  £6000  legacy ;  and  it  appeared  that  he 
had  in  the  first  instance  appropriated  £3000  to  answer  one  half  of 
the  legacy,  and  had  retained  the  other  half  in  a  business  he  then 
carried  on,  in  accordance  with  the  provisions  of  the  will;  and  he 
continued  to  pay  to  the  beneficiaries  interest  on  the  £6000  till  his 
death  on  the  12th  of  January,  1870. 

It  was  then  discovered  that  he  had  misapplied  the  whole  £6000. 
By  his  will  he  had  appointed  a  sole  executor,  who  renounced 
probate,  and  administration  with  the  will  annexed  was  granted  to 
Mrs.  Heathfidd. 

It  appeared  by  the  Chief  Clerk's  certificate,  dated  the  20th  of 
March,  1874,  that  G.  B.  Sander's  estate  had  been  realised  and  the 
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proceeds  paid  into  Court,  and  that  his  creditors,  including  the     Y.-C.  M. 
persons  beneficially  interested  in  the  legacy,  had  received  a  diyi-       1874 
dend  of  6d.  8d.  on  the  amount  of  their  debts,  and  that  there  was  in      sakdbr 
Court  a  further  sum  available  for  distribution,  which,  however,  h^^hweld 
was  insufiQcient  for  payment  of  all  the  creditors  in  full.  

The  suit  was  heard  on  further  consideration  on  the  8th  of  June, 
1874,  and  an  order  made.  On  proceeding  to  draw  it  up  a  question 
was  raised  as  to  the  extent  of  Mrs.  HeathfidcPs  right  of  retainer  as 
administratrix.  By  the  order  on  further  consideration  her  right 
of  retainer  was  admitted  as  regarded  so  much  of  the  fund  in  Court 
as  represented  her  life  interest  in  the  moiety  of  the  £6000 ;  but 
the  Plaintiffs  sought  to  extend  this  right  to  the  entire  fund,  on  the 
ground  that,  as  administratrix,  the  trust  estate  formerly  vested  in 
O.  B.  Sander  had  devolved  upon  her,  and  she  was  bound  to  exercise 
the  right  on  behalf  of  the  beneficiaries. 

The  suit  was  accordingly  set  down  again  for  the  purpose  of 
arguing  this  point. 

Mr.  Bristawe,  Q.C.,  and  Mr.  /.  T.  Humphry ,  for  the  Plaintiffi : — 

The  right  of  retainer  by  an  executor  or  administrator  to  satisfy 
his  own  debt  depends  upon  the  principle  that  a  man  cannot  sue 
himself.  Though  this  is  a  purely  legal  doctrine,  it  is  followed  in 
this  Court ;  and  where  the  right  arises  in  respect  of  a  debt  as  to 
which  the  legal  personal  representative  is  in  a  fiduciary  position, 
he  is  bound  to  exercise  it,  if  required  to  do  so  by  the  beneficiaries : 
Fox  V.  Oarrett  (1). 

Mr.  Olasse,  Q.C.,  and  Mr.  Proeter,  for  Mrs.  Heathjield : — 

The  principle  that  a  person  tmiting  the  two  characters  of  admi- 
nistrator and  trustee  may  retain  a  sum  of  money  coming  into  his 
hands  as  administrator  against  a  debt  due  to  him  as  trustee,  and 
give  the  fact  of  the  retainer  in  evidence  under  a  plea  of  plene  ad- 
ministravitf  was  laid  down  by  Lord  Denman,  in  his  judgment  in 
Farley  v.  Briant  (2),  in  commenting  on  the  case  of  Plumer  v. 
Marehant  (3).    In  Croft  v.  Pylce  (4)  the  principle  seems  to  have 

(1)  28  Bear.  16.  (3)  3  Burr.  1380  (cited  3  A.  &  E. 

(2)  8  A.  &  B.  868.  858). 

(4)  3  P.  Wma.  180, 183. 
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V.-C.  M.     been  treated  as  settled  law.    The  same  rule  will  be  followed  in 

1874       equity :  Ferguson  t.  Oibsan  (1).  * 
[Sab^         ^^  principle  is,  that  where  the  hand  to  receive  and  the  hand 
HKATOTiELa  *^  P*y  ^  *^®  same  the  right  of  retainer  exists. 

Mr.  Cottony  Q.G.,  and  Mr.  CraehndUf  for  the  general  creditors  of 
Oeorge  Bowden  Sander : — 

The  point  which  arises  in  this  case  has  never  yet  been  decided. 
The  right  of  retainer  is  not  favoured  in  equity :  WtUiams  on  Exe- 
cutors (2) ;  and  this  Court  will  not  extend  it  to  cases  to  which  it 
has  not  previously  been  applied.  Plumer  v.  Marehant  (3)  and 
Fax  V.  Oarrett  (4)  were  both  cases  where  a  person,  being  already 
a  trustee,  afterwards  acquired  the  position  which  gave  him  the 
right  of  retainer,  but  no  case  has  gone  the  length  of  deciding  that 
where  a  trusteeship  devolves  upon  any  one  by  reason  of  his  becom- 
ing clothed  with  the  authority  of  executor  or  administrator,  or  as 
one  of  the  incidents  of  his  office,  he  may  make  use  of  that  accident 
for  the  purpose  of  giving  a  benefit  to  the  trust  estate  to  the  injury 
of  the  general  creditors.  The  right  of  retainer  is  a  purely  legal 
one,  and  though  this  Court  will  not  take  it  away  where  it  already 
exists,  it  will  not  extend  it.  It  is  a  right  analogous  to  that  of 
preferring  one  creditor  to  another. 

Mr.  BristowCy  in  reply : — 

The  right  of  retainer,  like  that  of  preference,  is  a  privilege 
accorded  executors  at  law  and  recognised  in  this  Court.  Fer^ 
ffuson  V.  CHbson  shews  that  this  right  extends  to  trust  estates  as 
well  as  to  debts  in  which  the  executor  is  beneficially  interested, 
and  the  principle  cannot  be  afiected  by  the  origin  of  the  trust 

SiB  R.  Malins,  V.C.  : — 

The  facts  out  of  which  this  question  arises  are  these : 

Sarah  Sander  gave  a  sum  of  £6000  to  Oeorge  Bowden  Sander^ 

upon  trust  to  invest  and  to  pay  the  income  of  on&*half  to  Mrs. 

Eealhfield  for  life,  and  to  distribute  the  corpus  on  her  death,  and 

(1)  Law  Bep.  14  Eq.  879.  (3)  3  Bar.  1380  (cited  3  A.  &  E. 

(2)  7th  Ed.  vol.  u.  p.  1041.  868). 

(4)  28  Beav.  16. 


V. 

Heathfielo. 


VOL.  XIX«]  EQI7ITT  OASES.  25 

to  pay  the  other  moiety  to  a  sister  of  Mrs.  HeaOifidd  for  life,  and    y.-c.  if. 
to  distribute  the  carpus  on  her  death ;  and  directed  that,  under       1874 
certain  circumstances,  Oeorge  Bowden  Sander  might  retain  one-      sandsr 
half  the  fund  in  any  business  he  might  be  carrying  on.    He  was, 
therefore,  a  trustee  of  the  whole  fund  for  the  beneficiaries,  and, 
subject  to  the  power  to  employ  a  portion  of  the  fund  in  his  business, 
it  was  his  duty  to  invest  the  whole.    He,  however,  misapplied  the 
fond,  and  died  insolvent    Then  his  sister,  Mrs.  Heathfieldy  became 
his  administratrix,  and  as  he  had  been  the  sole  trustee  of  the  fund, 
the  trust  which  would  have  devolved  upon  his  executor  if  he  had 
proved  the  will  became  vested  in  his  adnunistratrix. 

Now,  if  he  had  died  leaving  a  solvent  estate,  Mrs.  Heathfidd 
would  have  paid  every  creditor  and  retained  £6000  to  answer  the 
l^[acy.  Hers  was  the  hand  to  receive  the  money,  and,  notwith- 
standing the  argument  of  Mr.  Cotton  and  Mr.  CracknaR,  I  think 
she  was  also  the  person  to  pay  the  money.  I  think  that  their 
argument  mixes  up  legal  and  equitable  considerations.  The 
doctrine  of  retainer  is  a  purely  legal  one,  but  it  is  followed  in 
this  Court,  though  its  existence  is  always  regretted  because  it 
produces  inequality.  It  is  explained  by  saying  that  because  the 
executor  cannot  sue  himself  he  has  the  right  of  retainer. 

This  doctrine  cannot  be  better  expressed  than  in  the  way  it 
seemfi  to  have  been  put  in  argument  in  Fox  v.  Qarrett  (1)»  that  the 
right  of  retainer  was  a  legal  right,  which  the  administrator  was 
bound  to  exercise  for  the  benefit  of  the  parties  beneficially  inte- 
rested in  the  estate  to  which  that  legal  right  was  attached.  Now, 
I  haTO  put  the  case  of  a  solvent  estate,  and  have  shewn  that  in  that 
case  it  would  have  been  the  right  of  the  beneficiaries  to  have  a 
fmid  retained  to  answer  the  legacy.  But  that  right  must  equally 
exist  in  the  case  of  an  insolvent  estate.  The  administratrix 
might  have  distributed  the  estate  without  retaining  sufficient  to 
answer  the  legacy ;  but  since  she  has  retained  it,  the  Court  will 
Dot^  against  the  wishes  of  the  persons  beneficially  interested  in  the 
estate,  interfere  with  the  exercise  of  the  legal  right.  It  turns  out 
that  the  whole  of  the  estate  will  be  taken  up  in  paying  the  legacy, 
•and  the  other  creditors  will  receive  nothing.  But  that  is  what 
happens  in  many  other  cases,  and  in  the  present  case  the  general 

(1)  28  Beav.  16. 
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y.-O.  M.     creditors  have  received  a  considerable  dividend.    And  seeing  that 

1874        Mrs.  Heathfidd  was  at  once  the  legal  personal  representative  of 

Sandbu      Oeorge  Bowden  Sander  and  trustee  of  the  £6000  legacy  fnnd^  and 

Hbatotield  ^^  ^^  *^®  latter  character  become  in  law  absolutely  entitled  to  the 

fund,  the  parties  beneficially  entitled  to  the  money  have  a  right 

in  this  Court  to  insist  on  having  the  right  of  retainer  belonging  to 
her  in  the  character  of  trustee  exercised  for  their  benefit. 

This  is  really  nothing  but  the  case  of  Plumer  v.  Marehant  (l), 
the  result  of  which,  as  stated  in  Williams  on  Executors  (2),  is  that 
an  executor  or  administrator  may  retain  not  only  for  debts  which 
he  claims  beneficially,  but  also  for  those  to  which  he  is  entitled  as 
trustee.  Therefore,  on  those  grounds,  I  have  no  hesitation  in  say- 
ing that  Mrs.  Heathfidd  has  a  right  of  retainer  for  what  is  due, 
not  only  to  herself  personally,  but  tx>  all  the  persons  beneficially 
interested  in  the  legacy.  She  represented  all  the  other  benefi- 
ciaries, and  her  duty  towards  them  was  to  repay  the  legacy  out  of 
the  estate  of  Qeorge  Bowden  Sander,  and  she  may  exercise  the 
right  of  retainer  for  the  purpose. 

Solicitors ;  Mr.  H.  Cowlard ;  Mr.  Seaikfield ;  Mr.  Eenry  White. 


v.-c.  M.  PAYNE  V.  WEBB. 

1874 
Nov,  11. 


[1873    P.    101.] 


Will — Conttrttction — Gift  to  Children  and  GranddiUdren — Per  Capita  and 

not  per  Stirpes. 

A  testator  gave  the  residue  of  his  real  and  personal  estate  unto  his  two 
sons  and  three  daughters  by  name,  and  to  the  children  bom  of  the  body  of 
his  daughter  E,^  deceased,  and  the  children  bom  of  the  body  of  his  daught^ 
X.,  deceased,  to  be  divided  among  them  in  equal  shares  and  proportions. 
One  of  the  deceased  daughters  had  five  children,  and  the  other  had  two 
children : — 

ffeJdf  that  the  rendue  must  be  divided  in  twelfths  between  the  five 
surviving  children  of  the  testator  and  the  seven  children,  per  capita,  of  the 
two  deceased  daughters. 

XHIS  was  a  suit  for  the  administration  of  the  will  of  John 

MiUom,  dated  the  13th  of  April,  1872,  by  which  the  testator  gave 

(1)  3  Burr.  1380  (cited  3  A.  &  E.  858).  (2)  7th  Ed.  voL  iu  p.  1(H1. 
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all  his  real  and  personal  estate  to  trastees  to  sell  and  convert  the  y.-0.  if. 
same  into  money,  and  after  payment  thereout  of  the  jast  debts,  I87i 
fttneral  and  testamentary  expenses,  he  gave  and  bequeathed  unto  fI^ 
each  of  the  children  of  his  daughters,  Lydia  Waits,  MaiUda 
OverUmj  Ellen  Payne,  and  Eliza  SvJhert,  who  should  attain  the 
age  of  twenty-one,  the  sum  of  £100.  He  gave  unto  his  sons, 
Thomas  Milsam  and  John  Mtlsomy  the  sum  of  £300  each ;  and  he 
gave,  devised,  and  bequeathed  all  the  rest,  residue,  and  remainder 
of  his  said  real  and  personal  estate  and  effects  in  these  words : 
"  Unto  my  said  sons  and  daughters,  the  said  Thomas  Milsom,  John 
Miham,  Lydia  Watts,  Matilda  Overton,  Ellen  Payne,  and  to  the 
children  bom  of  the  body  of  Eliza  Hulbert,  deceased,  and  the 
children  bom  of  the  body  of  lAicy  Hampton,  deceased,  to  be 
divided  amongst  them  in  equal  shares  and  proportions."  And 
the  testator  directed  his  trustees  and  executors  to  invest  the 
amoont  of  the  shares  and  proportions  belonging  to  the  said  chil- 
dren of  Eliza  Hulbert  and  of  the  said  Lucy  Hampton  in  the  public 
funds,  and  to  be  paid  to  each  of  them  when  they  should  attain  the 
age  of  twenty-one  years ;  and  he  directed  that  the  shares  belonging 
to  the  said  Matilda  Overton  and  to  the  said  Ellen  Payne  should  be 
paid  to  them  for  their  sole  use  and  benefit  absolutely. 

The  testator  died  in  May,  1872,  leaving  his  two  sons,  Thomas 
and  John  MUsom,  and  his  three  daughters,  Lydia  Watts,  Matilda 
Overton,  and  EUen  Payne,  him  surviving.  There  were  issue  of 
Eliza  Hulbert  (deceased),  five  children,  of  whom  the  eldest  only 
had  attained  twenty-one ;  and  of  Luey  Hampton  (deceased),  two 
children,  both  infants. 

The  question  now  raised  was  whether  the  residuary  estate  of  the 
testator  was  to  be  divided  in  sevenths  between  the  five  children 
who  survived  him  and  the  children  of  the  two  who  were  dead,  such 
children  taking,  per  stirpes,  the  share  which  their  parents,  if  living, 
would  have  taken ;  or  whether  the  said  residuary  estate  was  to  be 
divided  into  twelfths  between  the  five  children  who  survived  and 
the  seven  children,  per  capita,  of  the  two  who  had  died. 

Mr.  Olasse,  Q.C.,  and  Mr.  Coohson,  for  the  five  children  of  the 
testator  who  were  alive  at  his  decease : — 

There  can  be  no  doubt  in  this  case  what  the  intention  of  the 
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y.>a  M.     testator  was.    In  such  a  case  as  this  it  has  been  held  that  the 

1874        Court  will  lay  hold  of  the  famtest  indication  of  the  testator's 

^^2^      intention  in  order  to  carry  out  the  manifest  object  he  had  in  new, 

^'         which  must  have  been  to  give  to  the  children  of  his  deceased  chil- 

—       dren  that  share  to  which  their  parents  would  have  been  entitled. 

This  principle  is  stated  in  Jarman  on  Wills  (1).    We  find  here 

that  there  is,  in  the  first  place,  a  gift  of  the  residue  unto  his 

two  sons  and  three  daughters,  followed  by  the  words  '^and  to'' 

the  children  bom  of  the  body  of  Eliza  HvJhert^  deceased,  and 

the  children  bom  of  the  body  of  Lucy  Hampton.     This  latter 

portion  of  the  gift  is  separated  from  the  former  portion  by  the 

words  ^'  and  to,"  clearly  shewing  that  he  did  not  mean  to  rank  the 

grandchildren  equally  with  the  fire  surviying  children.    It  is, 

therefore,  a  gift  to  the  fire  surviring  children  of  one-seyenth  each, 

and  to  the  children  of  the  deceased  daughters  of  two-sevenths. 

Bhclder  t.  WM  (2),  Amson  y.  Harris  (3),  and  TyndcH^  v.  AtkiiP' 
son  (4),  are  distinguishable.  Our  view  of  the  case  is  supported  by 
the  previous  gifts  in  the  will,  where  the  testator  gaye  to  each  of 
the  children  of  his  daughters,  Lydia  Watts,  Matilda  Overkm,  EBen 
Payne,  and  Eliza  Hvlbert,  who  should  attain  twenty-one,  the  sum 
of  £100.  There  he  expressed  his  intention  clearly  of  a  separate 
bequest  to  each,  and  if  he  had  intended  to  give  a  separate  share 
to  each  of  the  children  of  his  deceased  daughters,  he  would,  no 
doubts  have  used  a  similar  expression  to  that  which  he  used  in  the 
former  part  of  his  will.  By  the  omission  of  those  words  he  must 
have  intended  the  children  of  his  deceased  daughters  to  take 
coUectiye  Bhsxesper  stirpes. 

Mr.  Bristowe,  ^Q.C.,  and  Mr.  Boyle,  for  the  children  of  the 
deceased  daughters,  were  not  called  upon. 

Mr.  J.  Pearson,  Q.C.,  and  Mr.  Millar,  for  the  executors. 

Sir  E.  Malin8,  V.C.  : — 

If  I  were  at  liberty  to  conjecture  what  the  testator  intended  to 
do,  I  should  have  no  doubt  that  he  meant  to  divide  his  residuary 

(1)  VoL  ii.  p.  181.  (3)  19  Beav.  210. 

(2)  2  P.  Wms.  384.  (4)  23  Ibid.  74. 
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property  into  seven  shares^  giving  one  share  to  each  of  his  sur-  Y.-O.  M. 
yiving  childien,  and  one  share  per  stirpes  to  the  children  of  his  s^y^ 
deceased  daughters ;  and  if  I  had  had  to  prepare  his  will  I  should  ^^ 
have  simply  added  the  usual  words  shewing  that  such  children  ^™°- 
were  to  take  the  share  to  which  their  parents  would,  if  llyingy 
haye  been  entitled ;  but  in  order  to  construe  a  will  I  must  find 
words  to  effect  that  intention,  and  I  can  see  no  words  here  to 
throw  the  children  into  one  class.  It  is  a  gift  ^*  to  my  sons  and 
daughters" — naming  the  five  surviving  children — ''and  to  the 
children  bom  of  the  body  of  Eliza  EvJbert,  deceased,  and  to  the 
children  bom  of  the  body  of  Lucy  Hampton^  deceased,  to  be 
divided  amongst  them  in  equal  shares  and  proportions."  I  have 
not  been  furnished  with  any  authority  deciding  contrary  to  the 
strict  words  of  the  will.  It  has  been  argued  that  a  faint  indication 
of  intention  will  be  sufficient  to  direct  a  division  per  stirpes,  and 
the  word  '^  to  "  is  referred  to  by  way  of  afibrdiug  such  indication, 
and  the  case  of  BlacTder  v.  WM  was  cited  in  support  of  the  con- 
tention. There  the  testator  gave  the  residue  to  his  son  A.,  and  to 
B!s  children,  and  to  his  daughter  C.  and  B^s  children,  and  to  his 
daughter  E. ;  and  this  was  held  to  be  a  gift  to  the  children  of 
B.  and  the  children  of  I),  per  capita,  as  if  all  had  been  named. 
It  is  stated  that  Lord  Chancellor  King  was  inclined  at  first  to 
put  a  constraction  on  the  will  which  would  give  the  property 
to  the  children  per  stirpes;  so  am  I  inclined  to  do  that,  but  I 
am  sorry  I  cannot  carry  out  what  I  believe  to  have  been  the 
intention  of  the  testator ;  but  Lord  King  at  length  decided  that 
the  division -must  be  jper  capita,  and  I  also  am  bound  to  constme 
the  words  according  to  their  literal  meaning. 

No  case  has  been  cited  in  which  the  constmction  now  contended 
for  has  ever  been  put  upon  such  words,  and  I  should  be  going 
beyond  any  of  the  authorities  if  I  acceded  to  the  contention 
urged  on  behalf  of  the  five  surviving  children.  I  regret,  there- 
fore, that  I  am  bound  to  come  to  the  conclusion  that  the  five 
children  and  the  seven  grandchildren  take,  per  capita,  one  twelfth 
shaieeach. 

Solicitor  for  the  Plaintiff :  Mr.  J.  L,  Mathews. 

Solicitors  for  the  Defendants :  Messrs.  Woodj  Street,  dt  Hayter. 
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V..0.  M.  MYTTON  V.  MTTTON. 

'^*  [1874    M.    162.] 

WiU^Construction — Legacy^  Sptcifio  or  Demonstrative. 

A  testatrix  having  £3000  East  India  Debenturo  Bonds  gave  a  legacy  by 
the  following  description : — '*  The  sum  of  £3000  invested  in  Indian  aecn- 
rity":— 

Held,  not  a  specific  legacy,  and  not  liable  to  ademption* 

Demurrer 

This  bill  stated  the  following  facts  : — 

Charlotte  Henrietta  Avarina  Mytton,  spinster,  by  her  will,  dated 
the  5th  of  May,  1870,  provided  as  follows : 

''I  give  and  bequeath  to  my  friend,  the  Honourable  Boheri 
Charles  Herbert,  of  Ocletorij  his  executors  and  administrators,  all 
my  money  which  shall  be  out  at  interest,  invested  in  the  funds, 
or  otherwise  secured  at  my  decease,  upon  trust,  in  the  first  place, 
to  pay  thereout  all  my  just  debts,  and  funeral  expenses,  and  testa- 
mentary expenses,  and,  in  the  next  place,  to  pay  to  my  nephew, 
Henry  Whitehead  Mytton,  the  sum  of  three  thousand  pounds  in- 
vested in  Indian  security,  my  said  nephew,  Henry  Whitehead 
Mytton,  to  enjoy  the  interest  of  the  same  during  his  lifetime,  and 
at  his  death  two  thousand  pounds  to  go  to  his  eldest  son,  Henry 
Bobert  Herbert  Mytton,  and  one  thousand  pounds  to  his  daughter, 
Frances  Harriott  Mytton,  or,  in  case  of  their  death  before  the  age  of 
twenty-one,  the  said  sum  of  two  or  three  thousand  pounds  to  be 
equally  divided  between  the  surviving  children.'* 

The  testatrix  died  on  the  13th  of  February,  1874.  At  the  date 
of  her  will  she  was  possessed  of  5  per  Cent  Debenture  Bonds  of 
the  East  India  Loan  to  the  nominal  value  of  £3000,  which  she 
had  acquired  in  the  year  1866  in  exchange  for  £3000  East  India 
Loan  Scrip,  she  having  purchased  such  scrip  on  the  10th  of  May, 
1859,  for  £2237  60.  2d.  The  debenture  bonds  were  paid  off  or 
redeemed  by  the  Government  of  India  on  the  6th  of  September, 
1873,  and  the  testatrix  invested  the  proceeds  in  other  ways,  and  at 
her  death  she  had  no  moneys  invested  on  Indian  securities  of  any 
description. 


V. 

Mttton. 
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The  Plaintiffs  were  the  persons  beneficially  interested  in  the     y.^.  m. 
legacy,  and  the  Defendant  was  the  acting  executor,  and  the  bill,       i874 
after  stating  the  above  fiEtcts,  prayed  for  a  declaration  that  the     mtttok 
l^acy  was  not  adeemed,  but  was  payable  out  of  the  money 
which  the  testatrix  had  out  at  interest,  invested  in  the  funds,  or 
otherwise  secured  at  her  death,  and  that  the  Plaintiffs  were  entitled 
to  have  the  same  set  apart   and  secured  for  their  benefit.    In 
order  to   raise  the  question  in  the  most  expeditious  way  the 
executor  demurred. 

Mr.  Davey,  for  the  demurrer : — 

The  question  is,  whether  this  is  a  specific  or  general  legacy. 
If  the  former,  it  has  been  adeemed  The  words  '^  invested  in 
Indian  security  "  are  part  of  the  description  of  the  subject  of 
the  gift,  and  the  words  are  sufficient  to  designate  a  particular 
fond  which  the  testatrix  then  had  and  wished  to  give.  Where 
the  words  of  a  gift  do  not  point  to  a  particular  fund  belonging  to 
the  testator  at  the  date  of  the  will  the  legacy  is  general :  Bobin- 
son  V.  Addison  (1) ;  but  where  there  is  a  distinct  reference  to 
such  a  fund  it  is  specific.  This  was  the  basis  of  the  decision 
in  Millard  v.  Bailey  (2),  and  the  point  was  expressly  decided 
in  OUlaume  v.  Adderley  (3),  where  the  words  were  very  similar 
to  those  in  the  present  case. 

Mr.  Olasse^  Q.C.,  and  Mr.  Benshaw^  for  the  Plaintiffs : — 

The  entire  will  must  be  taken  together  in  order  to  arrive  at  the 
intention  of  the  testatrix.  There  is,  first  of  all,  a  specific  gift  to 
the  executors,  and  the  whole  of  the  fund  so  given  is,  in  the  first 
instance,  charged  with  debts.  Then  follows  the  gift  in  question. 
But  the  words  by  which  it  is  described  do  not  amount  to  a  specific 
reference  to  the  stock  actually  in  the  possession  of  the  testatrix 
when  she  made  her  will,  and  are,  therefore,  not  strong  enough 
to  lead  necessarily  to  the  conclusion  that  the  gift  is  specific: 
Bdbinson  v.  Addison*  Unless  it  is  necessary  to  conclude  from 
the  words  of  the  will  that  the  testatrix  alluded  to  a  particular 
fund,  the  Court  cannot  hold  the  gift  to  boj^specific :  CHUaume  v. 

(1)  2  Beav.  616.  (2)  Law  Rep.  1  Eq.  878. 

(3)  15  Ves.  384. 
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y.-C.  M.     Adderley  (1).    The  true  criterion  as  to  whether  a  legacy  is  specific, 

1874       is  whether  it  is  liable  to  ademption :  Parratt  y.  Worsfold  (2) ; 

Httton     WtUiams  on  Executors  (3) ;  and  that  test  fails  in  the  present  case, 

Mtttov      because  the  testatrix  speaks  of  stocks  belonging  to  her  at  her 

death,  and  which,  therefore,  could  not  hare  been  adeemed :  In  re 

Oibson  (4).  Even  the  use  of  the  word  ^  my  "  is  not  necessarily 
sufficient  to  make  a  legacy  specific :  Parratt  y.  Worsfold. 

Mr.  Davef/f  in  reply : — 

There  was  in  OtUaume  y.  Adderley  a  gift,  which  was  held  to 
be  specific,  expressed  in  terms  almost  identical  with  those  of  the 
present  case. 

Sir  B.  Malins,  V.C.  : — 

The  construction  of  this  will  is  by  no  means  free  from  difficulty* 
But  I  certainly  see  yery  plainly  that,  if  this  gift  were  held  to  be 
specific,  the  intention  of  the  testatrix,  which  was  that  the  nephew, 
at  all  eyents,  should  haye  the  legacy,  would  be  entirely  disap- 
pointed. It  is,  howeyer,  clear  that  if  the  will  is  expressed  in  such 
form  as  leads  me  to  hold  that  the  gift  is  specific,  I  must  so 
determine.  But  the  authorities  which  were  cited,  and  others 
which  might  haye  been  referred  to,  shew  that  in  order  to  deter- 
mine this  question  the  Court  will  look  to  the  whole  of  the  will  for 
the  purpose  of  ascertaining  the  intention  of  the  testatrix  in  making 
this  proyision. 

Wliat  was  the  intention  of  this  testatrix  ?  She  begins  with  a 
specific  legacy  of  certain  parts  of  her  estate  to  her  trustees.  It  is 
certainly  specific  to  some  extent,  though  not  so  much  so  as  Mr. 
Olasse  and  Mr.  Beruihaw  contended.  I  think  it  would  haye  passed 
any  balances  at  her  bankers.  She  then  charges  her  debts  upon 
this  fund,  then  makes  the  gift  in  question.  [His  Honour  then 
read  the  clause  set  out  aboye,  and  continued : — 1 

Now,  did  she  intend  merely  to  giye  shares  in  Indian  funds  ?    If 
she  had  used  the  word  "my''  the  gift  must  haye  been  held  specific, 
and  haye  failed,  because  she  had  no  property  answering  that 
description  at  the  time  of  her  death.    If  she  intended  to  giye  a 

(1)  15  Ves.  384.  (3)  7th  Ed.  p.  1164. 

(2)  1  Jac.  &  W.  594.  (4)  Law  Rep.  2  Eq.  669. 
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legacy,  at  all  events,  the  words  descriptive  of  the  fand  make  it     V.-O.  M. 
simply  a  demonstrative  legacy.  1874 

In  this  case  I  am  so  clearly  satisfied  that  it  was  the  intention     Mttiov 
of  the  testatrix  to  give  £3000,  irrespective  of  the  kind  of  invest-     htttok. 

ment  she  might  have  at  her  death,  that  I  would  look  carefolly  at        

everything  in  the  will  tending  to  shew  that  it  was  not  specific.  If 
she  had  said, ''  I  give  £3000  which  is  now  invested  in  Indian 
securities,''  the  gift  woald  be  simply  demonstrative.  Now,  look- 
ing at  the  whole  will,  I  am  so  clearly  of  opinion  that  it  was  her 
meaning  to  give  the  £3000  which  was  then  invested  in  Indian 
securities,  that  I  think  it  ought  not  to  fail,  because  at  her  death 
there  was  no  fund  invested  in  Indian  securities,  and  I  am  perfectly 
satisfied  that  this  decision  will  be  in  accordance  with  her  real 
intention. 

The  demurrer  will,  thei*efore,  be  overruled. 

Solicitors :  Messrs.  Benshaw  i&  Rdph  ;  Messrs.  Patersan,  Snow, 


Nov,  6,  7. 


REPUBLIC  OP  COSTA  RICA  v.  ERLANGER.  V^-  ^ 

1S74 
[1874    C.    113.] 

Produeiwn  of  Docaments^Foreign  Oovemment  Loan — Mortgagt'^ Scrip 

and  Bijnds, 

A  forei^  government  employed  K,  &  jPi,  as  agents  in  London^  to 
bring  oat  a  loan  on  the  English  market,  and  to  issue  scrip  certificates  to 
the  subscribers,  and  to  exchange  such  scrip  for  bonds  upon  the  amount 
subscribed  being  fully  paid.  The  government  employed  E.  ^  Co,  as  their 
agents  and  bankers,  with  power  to  receive  from  K.  ^  F.  the  sums  sub- 
scribed. Subsequently  bonds  in  the  hands  of  K.  ds  F,  were  pledged  by 
the  President  of  the  government  to  E,A  Co,,  but  the  validity  of  this  security 
was  disputed  by  the  governraent.  The  government  filed  a  bill  against  K. 
<fe  F.,  E,  &  Co.,  and  others,  for  accounts  of  the  dealings  connected  with 
the  issue  of  the  loan. 

Upon  motion  that  a  member  of  the  firm  of  K.  ^  F^  upon  cross-exami* 
nation  in  the  cause,  should  produce  certain  documents  to  the  production  of 
which  E,  A  Co,  objected  :— 

HM,  that  the  scrip  certificates  and  the  scrip  book  in  which  the  certifi'* 
cates  were  entered  must  be  produced,  but  not  the  bonds  themselves,  since 
Vau  XIX.  D  2 


Kepubuo  of 

Ck>8TA  BlOA 
V. 

Eblanoeb. 
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y.-O.  H.  the  foreign  govemmeat  might,  by  knowing  the  numbers  of  the  bonds,  use 

1 874  ^^^^^  information  to  the  prejudice  of  E,  A  Co,,  their  mortgagees,  and  the  know- 

ledge of  the  numbers  of  the  bonds  was  not  shewn  to  be  relevant  to  the  suit. 

1  HIS  was  a  motion  on  behalf  of  the  Plaintiffs  in  the  suit  that 
thjB  Defendant  William  Knotdes,  a  member  of  the  firm  of  Knowles 
dt  Foster^  might  be  ordered  to  produce  before  the  special  examiner 
appointed  to  take  the  examination  of  the  witness,  all  the  provisional 
scrip  certificates  of  the  Costa  Bica  Loan  of  1872,  a  book  called 
*'The  Oosta  Biea  Scrip  Book,"  and  also  certain  bonds  of  the 
Bepublic  of  Costa  Rica  to  the  nominal  yalue  of  £442,200  and 
£173,500,  and  that  the  Plaintifis  might  be  at  liberty  to  inspect 
such  particulars  when  produced. 

The  bill  was  filed  by  the  Bepublic  of  Costa  Bica  against  Messrs. 
Erlanger  &  Go,y  financial  agents,  Messrs.  Cohen  dt  Sons,  stock- 
jobbers, and  Messrs.  Knowles  &  Foster,  merchants. 

It  stated  that  in  the  year  1872  the  Plaintiffs  were  desirous  of 
raising  in  this  country  a  public  loan  upon  the  issue  of  bonds  of 
the  nominal  amount  of  £2,400,000,  and  applied  to  Erlanger  & 
Co.  to  act  as  agents  for  the  Bepublic  in  bringing  out  the  loan : 
that  Erlanger  dt  Co,  recommended  the  government  to  employ  the 
Defendants  Knowles  dt  Foster  to  bring  out  the  loan :  that  a  con- 
tract was  entered  into  between  the  Plaintifis  and  Erlanger  dt  Co. 
under  which  Erlanger  dt  Co.  were  to  have  power  to  purchase  oh 
the  Stock  Exchange  on  account  of  the  Bepublic  such  an  amount 
of  the  loan  of  1872  as  they  should  think  necessary  to  assure  the 
good  result  of  the  operations :  that  Erlanger  dt  Co.  were  also  to 
receive  from  Knowles  dt  Foster  the  amounts  proceeding  from  the 
subscriptions. 

The  bill  also  stated  a  contract  by  the  government  with  Knowles 
dt  Foster  for  the  issue  of  the  loan  by  the  latter  firm,  the  proceeds 
less  commission  and  authorized  deductions  to  be  paid  to  Erlanger 
dt  Co.,  who  were  to  give  discharges  on  behalf  of  the  government. 

The  bill  also  stated  that  the  whole  of  the  loan  of  £2,400,000 
was  subscribed  for  by  the  public,  with  the  exception  of  £173,500, 
and  the  moneys  actually  paid  at  the  issue  price  of  82  per  cent, 
amounted  to  £1,825,730 :  that  scrip  certificates  were  issued  by 
Knowles  dt  Foster  to  the  subscribers,  and  these,  upon  the  money 
being  fully  paid,  were  exchanged  for  bonds:  that  bonds  to  a 
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large  amount,  partly  unissued  and  partly  deposited  after  issue  by     V.-G  M. 
Erlanger  &  Co,,  were  in  the  hands  of  Knowlea  &  Foster.  1874 

The  bill  also  stated  that  General  Chiardia,  the  President  of  Bkpublxoof 
the  Eepublic  of  Costa  Bica,  arrived  in  England,  and  Erlanger  &  ^^^^'^  ^^^ 
Co.,  haviug  entered  into  correspondence  with  him,  induced  him,  Eblanobb. 
as  the  bill  alleged,  to  enter  into  a  contract  unknown  to  the 
Government  of  the  Bepublic,  to  the  effect  that  Ei'langer  &  Co. 
should  advance  certain  sums  of  money  to  the  Republic  on  the 
security  of  all  the  bonds  of  the  loan  of  1872  which  then  remained  at 
the  disposal  of  the  government,  and  which  were  thereby  alleged  to 
be  specially  hypothecated  for  the  repayment  of  such  advances, 
amounting  in  the  whole  to  £917,300  and  £173,500,  and  if  the 
government  failed  to  pay  the  amount  due  Erlanger  &  Co.  were  to 
have  the  absolute  right  to  sell  so  many  of  the  said  bonds  at  the 
market  price  of  the  day  of  sale  as  would  be  sufiScient  to  repay 
them  the  amount  then  due  in  respect  of  their  advances.  The  bill 
impeached  the  validity  of  this  transaction.  It  appeared  that  Cohen 
&  Sons  also  claimed  an  interest  as  mortgagees,  which  was  dis- 
puted by  the  government.  The  bill  charged  improper  dealings 
by  Erlanger  &  Co.  in  the  purchase  of  bonds  and  in  the  employ- 
ment of  the  moneys  of  the  Republic,  and  also  charged  the  other 
Defendants  with  collusion,  and  prayed  various  accounts  and  in- 
quiries, and  an  injunction  to  restrain  the  Defendants  from  dealiug 
with  or  disposing  of  any  of  the  bonds  or  scrip  certificates  in  their 
possession. 

On  the  cross-examination  of  William  Knowles  upon  a  motion,  he 
had  been  called  upon  to  produce  the  scrip  certificates  the  scrip 
book,  and  the  bonds,  and  by  his  counsel  had  offered  to  produce 
them  if  the  other  Defendants  would  consent.  The  Defendants 
Erlanger  &  Co.  and  Cohen  db  Sons  objected,  and  the  matter  was 
referred  to  the  Court. 

Mr.  Olassef  Q.C.,  Mr.  Biggins,  Q.C.,  and  Mr.  Locoek  Webb,  ap- 
peared in  support  of  the  motion. 

The  Yice-Chancellob  desired  that  the  question  as  to  the  first 
two  descriptions  of  documents  should  be  argued  first;  and  having 
stopped  Mr.  Olasee  after  he  had  opened  the  case,  called  upon  Mr. 
Cottm  to  argue  these  two  questions. 

J9  2  2 


I 
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V.^.M.         Mr.  Cotton,  Q.C.,  Mr.  Fry,  Q.C.,  and  Mr.  Ingle  Joyce,  for 

1874       Messrs.  Erlanger  &  Co,,  submitted  that  the  Plaintiffs  had  no  right 

Rkpumjo  op  ^  inspect  the  documents  in  question,  since  the  numbers  of  the 

CJosTA  BioA   bonds  could  not  be  material  to  the  issue,  and  that  a  mortgagee 

EuLANGKB,    could  not  be  compelled  to  disclose  any  part  of  his  security  except 

upon  payment  of  his  mortgage  debt.  Under  any  circumstances,  this 

was  not  the  time  to  order  these  documents  to  be  produced,  while  a 

witness  was  being  cross-examined. 

Mr.  Bristoive,  Q.C.,  and  Mr.  Ferrers,  for  Cohen  &  Sons,  sup- 
ported  the  stune  contention. 

Mr.  /.  Pearson,  Q.C.,  Mr.  Hemming,  and  Mr.  JDavey,  for  Knowles 
dt  Foster,  did  not  oppose  the  production,  but  submitted  to  act  as 
the  Court  should  direct. 

Sir  K.  Malins,  V.O.,  after  stating  the  facts  of  the  case,  con- 
tinued : — 

The  question  as  to  the  scrip  certificates  arises  in  this  way  :  By 
the  agreement  entered  into  between  the  Plaintiffs,  the  Republic, 
and  Erlanger  dt  Co,  and  Knowles  &  Foster,  it  was  provided  that 
Knowles  dk  Foster  should  deliver  to  the  subscribers  to  the  loan 
scrip  certificates  upon  payment  of  their  fir^t  instalments,  and  that 
when  all  the  instalments  were  paid  up,  then  the  scrip  certificates 
were  to  be  returned  by  the  subscribers  to  Knowles  dt  Foster,  as  the 
agents  of  the  Eepublic,  who  were  to  exchange  them  for  bonds. 
This  was  accordingly  done,  and  these  scrip  certificates,  to  the 
amount  of  £2,226,000,  were  taken  back,  and  bonds  to  an  equal 
amount  were  issued.  So  the  subscribers  gave  up  the  scrip  when 
the  money  was  paid,  and  received  their  bonds.  Then  there  was  a 
book  kept  by  Knowles  dt  Foster,  in  which  all  the  scrip  certificates 
that  were  issued  were  entered,  and  that  was  called  the  scrip  book. 

Now,  what  is  the  position  of  Knowles  dt  Foster  with  regard  to 
this  scrip  ?  They  were  the  agents  of  the  Bepublic  to  borrow  this 
money,  and  they  were  the  agents  of  the  Eepublic  to  issue  the 
scrip,  to  receive  the  money,  and  to  receive  back  the  scrip  when  the 
whole  of  the  money  was  paid,  giving,  in  exchange  for  the  scrip, 
bonds  of  a  similar  amount.    Messi-s.  Knowles  dt  Foster,  as  agents  of 
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the  Bepnblic,  have  no  title  to  these  scrip  certificates,  nor  do  they     V.-O.  BI. 
in  fact  set  up  any  title  to  them.    Who,  then,  has  a  title  to  them  ?        1874 
It  has  been  urged  that  the  mortgagees  of  a  certain  portion  of  the  Bkfxjblto  of 
bonds  have  a  right  to  prevent  the  agents,  IMessrs.  Knowlea  &  Foster^  C<*^^^*^^ 
from  producing  the  scrip  certificates,  and  that  the  Republic  has  no    Eblakobb. 
right  to  see  them  in  the  hands  of  their  own  agents.     But  even  if 
Erlanger  cfe  Co.  have  a  right  to  a  portion  of  the  bonds  or  the  scrip, 
what  right  can  they  have  to  prevent  production  of  that  scrip  which 
never  formed  part  of  their  security  ?    They  have  no  claim  upon 
the  scrip  which  has  been  given  up  by  the  holders  of  the  bonds 
to  Knowles  &  Foster.    My  opinion  clearly  is,  that,  on  the  scrip 
being  exchanged  for  bonds,  it  became  the  property  of  the  Eepublic, 
and  they  have  a  right  to  take  possession  of  it  for  themselves, 
and  dispase  of  it  as  they  may  think  fit,  or,  if  they  please,  they 
may  direct  Messrs.  Knowles  dt  Foster  to  deal  with  it    in  any 
manner  they  choose.     Nothing  has  occurred  to  prevent  or  alter 
that  right,  and  the  claim  set  up  by  Erlanger  &  Co.  to  these  scrip 
certificates  is  utterly  unfounded. 

The  right  to  production  of  the  scrip  book  rests  upon  the  same 
foundation,  and  to  neither  the  scrip  nor  the  scrip  book  can 
Erlanger  dt  Co,  or  Cohen  db  Sons  have  any  claim,  nor  can  they 
have  any  right  to  prevent  the  production  of  either  of  the  docu- 
ments. 

Then  as  to  the  form  in  which  this  question  is  brought  before  the 
Court.  In  the  course  of  the  cross-examination  of  Mr.  Knowles  by 
the  Flaintiffs'  counsel  before  the  special  examiner,  the  production 
of  these  documents  was  called  for,  and  their  non-production  im- 
pedes the  continuance  of  the  examination.  It  becomes  important 
that  the  question  sliould  be  determined  whether  the  documents 
are  to  be  produced  or  not,  the  object  being  to  give  the  Court  that 
information  which  it  ought  to  have  in  order  to  arrive  at  a  proper 
decisioD. 

It  appears  that  Mr.  Knowles  considered  he  ought  to  produce  the 
documents,  but  he  was  prevented  from  doing  so  by  Erlanger  dt  Co. 
and  Cohen  dt  Sons.  I  quite  agree  with  Mr.  Knowles  in  thinking 
that  the  scrip  ought  to  be  produced,  and  if  the  scrip  should  be,  then, 
certainly,  tho  book  in  whicli  it  is  entered  should  also  be  produced, 
as  it  contains  the  entries  of  all  the  scrip  allotted  to  the  sub« 
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V.-O.  M.     scribers  to  the  fund,  copied  into  the  book  by  the  paid  agents  of 
1874        the  Eepnblic. 
BtPUBLio  OF      I  have  now  decided  only  the  question  as  to  the  scrip  and  the 
scrip  book,  but  as  to  the  bonds,  I  must  hear  farther  argument. 


C06TA  Rica 

V. 

Eblamoeb, 


Mr.  Qlassey  Q.O.,  Mr.  EigginSy  Q.C.,  and  Mr.  Locock  Webb,  for 
the  Plaintiffs : — 

The  object  of  the  Plaintiffs  in  caHing  for  these  bonds  is  to 
ascertain  the  propriety  of  the  transaction  which  is  impeached  by 
the  bill.  For  this  purpose  we  must  know  the  numbers  of  the 
bonds  which  are  claimed  by  Erlang&r  dk  Co.  This  is  the  only 
means  we  have  of  tracing  the  bonds  alleged  to  have  been  purchased 
by  them,  and  which  we  say  were  fraudulently  and  improperly  ob- 
tained by  Erlanger  &  Co,  We  are  in  a  position  to  redeem,  and  we 
are  entitled  to  know  which  are  the  securities  claimed.  Tlie  rule 
which  protects  a  mortgagee  from  the  production  of  his  title-deeds 
has  no  application  in  the  following  cases :  First,  where  a  deed  is 
impe«W5hed  for  fraud;  secondly,  where  you  have  a  confidential 
relationship  existing — then  the  rule  does  not  apply  ;  and,  thirdly, 
when  it  is  not  required  to  get  the  documents  out  of  the  hands  of 
the  mortgagee,  but  only  to  have  inspection  of  them.  These  bonds 
are  in  the  hands  of  the  persons  selected  by  us  to  be  the  custodians, 
and  we  are  entitled  to  inspect  them  when  we  allege  that  they  havo 
been  misappropriated. 

There  are  authorities  for  all  these  propositions.  In  the  case  of 
Kennedy  v.  Cheen  (1)  it  was  ordered  that  a  deed  in  the  custody 
of  a  purchaser  for  valuable  consideration  which  the  bill  impeached 
for  fraud  should  be  produced,  and  in  Latimer  v.  Neate  (2),  where 
the  Plaintiff  was  seeking  to  redeem  and  to  have  an  instrument 
treated  as  a  mortgage  security  which  the  Defendant  had  set  up  as 
an  absolute  title,  and  the  Defendant  had  set  out  what  he  stated 
as  the  contents  of  the  deed,  the  Plaintiff  was  declared  entitled  to 
inspection,  if  only  to  see  whether  the  abstract  was  or  was  not  a 
correct  abstract  of  the  deed  of  which  he  sought  production.  In 
Beekford  v.  Wildman  (3),  the  object  being  to  set  aside  deeds,  the 
Court  held  that  upon  motion  it  could  not  go  beyond  the  usual 

(1)  6  Sim.  6.  (2)  11  Bli.  112 ;  S.  C.  4  a.  &  F.  670. 

(3)  16  Ves.  438. 
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liberty  to  inspect  and  for  production  at  the  hearing  without  a     v.-O.  M. 
special  case ;  and  under  the  circumstances  of  the  case,  having  refer-       I874 
ence  chiefly  to  the  variations  in  the  two   deeds,  the  order  was  hbp'^oop 
limited  to  production  at  the  hearing.     Balch  v.  Symes  (1)  is  an  ^^'^^  ^^^^ 
authority  that  production  will  be  ordered  where  the  object  is  to    Eblakokr. 
impeach  a  deed,  and  the  Defendant  could  not  resist  production  on 
the  ground  of  lien. 

Allegations  of  fraud  have  always  been  held  sufficient  to  entitle 
a  Plaintiff  to  production  of  a  document.  In  Bassford  v.  BlaJces- 
ley  (2)  an  order  was  made  for  the  production  of  a  deed  impeached 
for  fraud,  though  the  fraud  was  denied  by  the  answer,  the  case 
being  on  the  whole  such  as  to  render  an  inspection  proper.  In 
Gibson  v.  Hewett  (3),  in  a  suit  for  redemption,  a  mortgagee  was 
ordered  to  prodilce  bills  of  exchange  and  promissory  notes  ad- 
mitted to  be  in  his  possession ;  and  in  Freeman  y.  Butler  (4), 
although  the  mortgagee,  who  was  also  executor  and  trustee,  was 
not  compelled  to  produce  the  mortgage  and  title-deeds,  he  was 
ordered  to  produce  all  accounts  relating  to  the  mortgage.  In 
Crisp  V.  Platd  (5)  the  Master  of  the  Rolls  expressed  his  opinion 
that  it  would  be  as  well  if  every  document  relating  to  the  matters 
in  controversy  were  in  all  cases  ordered  to  be  produced,  but  he 
decided  that  the  mere  allegation  in  a  bill  that  a  mortgage  was 
bad  and  was  contested  would  not  entitle  a  mortgagor  to  produc- 
tion. In  Follett  V.  Jefferyes  (6)  the  reason  why  the  Court  refused 
production  of  certain  letters  was  that  no  fraud  was  proved,  but  had 
there  been  fraud  the  production  would  have  been  ordered ;  and  it 
was  laid  down  by  your  Honour,  in  Phillips  v.  Holmer  (7),  that 
where  parties  were  charged  with  fraud  they  could  not  claim 
privilege  for  any  communication. 

The  evidence  in  this  case  shews  a  charge  of  fraud  and  improper 
dealing  with  the  documents  in  question,  and  under  such  circum- 
stances we  have  a  right,  upon  the  authorities  cited,  to  have  them 
produced  for  examination. 

(1)  T.  &  K.  87.  (4)  33  Beav.  289. 

(2)  6  Beav.  181.  (6)  8  Ibid.  62. 

(8)  9  Ibid,  293.  (6)  1  Sim.  (N.S.)  1. 

(7)  15  W.  R.  678. 
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V.-O.M.         Mr.  Coihn,  Q.C.,  Mr.  Fry,  Q.C.,  and  Mr.  Ingle  Joyce,  for 
lg74        Erlanger  &  Co. : — 

Republic  of  We  are  now  npoQ  the  question  of  whether  a  witness  is  bonnd  for 
«.  the  purpose  of  this  motion  to  answer  a  particular  question.  Much 
Eblangeb.  ^jjjj^Q  YiQs  been  occupied  in  the  arguments  in  support  of  the  Plaintiffs' 
right,  but  no  particular  reason  has  yet  been  shewn  for  supposing  that 
the  numbers  of  these  bonds  will  assist  them  either  on  the  motion 
or  on  the  hearing.  On  the  contrary,  we  say  that  the  Bepublic 
must  have  some  sinister  motive  in  trying  to  ascertain  what  are  the 
numbers  of  the  bonds  which  we  hold  as  distinguished  from  those 
held  by  the  general  public.  It  is  evident  that  the  non-payment 
of  dividends  to  the  general  public  would  ruin  the  government 
throughout  Ettrope  as  regards  their  credit ;  but  they  may  think  it 
will  not  ruin  them  if  they  decline  to  pay  dividends  upoii  our 
bonds,  although  coming  here  as  mortgagors  they  could  not  restrain 
us  from  selling  them.  The  Plaintiffs,  being  a  foreign  government, 
cannot  be  sued ;  they  are  beyond  the  jurisdiction  of  this  Court, 
and  cannot  be  bound  by  any  undertaking  they  may  give.  If  they 
arc  ready  and  willing  to  pay  the  interest,  they  ought  to  pay  into 
Court  the  £49,000  which  we  swear  is  due  to  us.  When  that  is 
done,  and  the  Court  has  control  of  the  money,  so  that  if  the  suit 
is  decided  in  our  favour  we  shall  have  the  fruit  of  our  mortgage, 
then  they  shall  not  only  have  production,  but  they  shall  have 
delivered  up  every  one  of  these  bonds. 

[The  Yice-Chancellob  asked  whether  the  Plaintiffs  were 
willing  to  bring  the  money  into  Court. 

Mr.  Glasee  declined  to  do  so,  and  said  there  was  no  precedent 
for  such  a  course  where  there  was  a  charge  of  fraud.] 

The  point,  then,  is,  whether  on  this  motion  the  Court  can 
say  that  this  question  is  material  for  the  issue  raised  when  it 
is  seen  that,  if  these  bonds  are  produced,  the  Plaintiffs  will  be 
able  to  prejudice  us  even  although  the  suit  should  be  decided 
in  our  favour.  They  might,  if  they  thought  fit  to  do  so,  decline  to 
pay  dividends  on  the  bonds  we  hold,  and  the  price  would  fall  at 
once  from  23,  at  which  they  now  stand,  down  to  UQthing ;  apd  this 
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is  the  motive  which  they  are  naturally  desirous  of  conceah'ug.  V^O.  M. 
This  is  not  the  time  for  going  into  the  question  whether  or  no  the  1874 
charges  made  by  the  bill  against  Erlanger  &  Co.  can  be  supported,  befubuc  of 
Notwithstanding  the  charges  in  the  bill  impeaching  the  mortgage,  ^^^^^  ^'°^ 
yet  no  injunction  could  be  granted  to  restrain  the  mortgagee  from  Eblangeb. 
realising  his  bonds,  without  bringing  the  money  into  Court.  We 
have  eyidence  entirely  denying  the  charges  made  by  the  bill ;  but 
whateyer  may  be  decided  at  the  hearing,  the  deed  under  which  we 
claim  now  stands  as  a  valid  deed,  and  under  that  we  claim  to  be 
entitled  as  mortgagees  to  the  property  therein  comprised  to  the 
extent  of  £49,000,  and  until  that  deed  is  set  aside  neither  Erlang^ 
dt  Coy  nor  those  who  hold  the  bonds  for  them,  can  be  consi- 
dered as  holding  the  bonds  qua  agents.  The  rule  as  regards  a 
mortgagee  is  this :  If  the  bill  impeaches  the  deed,  and  alleges  there 
is  anything  on  the  face  of  the  deed  which  will  support  the  charge, 
then  the  Court  with  reluctance  orders  the  deeds  to  be  produced ; 
but  here  the  bonds  are  not  impeached  on  the  footing  of  their  not 
being  binding  bonds,  if  they  are  well  in  our  hands  under  a  good 
mortgage.  Nor  is  the  mortgage  deed  impeached  with  reference  to 
any  matters  arising  on  the  bonds,  but  only  on  the  ground  that  it 
was  not  duly  authorized  and  was  obtained  by  misrepresentation. 
There  is  no  suggestion  in  the  evidence  that  the  particular  numbers 
of  the  bonds  would  assist  them  in  making  out  the  case  of  fraud 
allied  against  the  security ;  consequently  Kennedy  v.  Oreen  (1), 
and  the  other  cases  referred  to,  entirely  fall  to  the  ground. 
Unless  it  is  alleged  that  the  document  asked  to  be  produced  bears 
on  the  face  of  it  something  which  assists  the  case  of  the  mortgagor 
impugning  the  title  of  the  mortgagee,  there  can  be  no  case  for 
production. 

Mr.  Bristowe,  Q.C.,  and  Mr.  Ferrers,  for  Cohen  &  Sons,  said  they 
had  nothing  to  do  with  the  agency;  they  were  simple  mort- 
gagees, and  were  ignorant  of  what  took  place  between  the  parties. 
Tbey  held  some  of  these  bonds  as  purchasers  for  value  without 
notice. 

Mr.  J.  Pearson,  Q.C.,  Mr.  Hemminff,  and  Mr.  Davey,  for  Knowles 
&  Faster,  submitted  to  act  as  the  Court  should  direct.       , , 

(1)  6  Sim.  6. 
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V.-O.  M.     Siu  R.  Maltns,  V.O.  :— 
*874  -pov  the  present  purpose  I  must,  of  course,  assume  that  the 


Kefublio  of  charges  of  fraud  made  out  and  not  proved  cannot  be  proved.     I 

V/OS7A  KICA  ^ 

V,  must  presume  that  the  Defendants  are  innocent  until  the  contrary 
«-«.  '  is  proved.  The  motion  for  production  of  these  bonds  has  raised 
points  as  difficult  as  I  have  ever  had  to  deal  with,  so  much  so  that 
my  mind  has  fluctuated  very  much  in  the  course  of  the  argument 
as  to  what  order  I  should  make :  and  I  have  at  length  come  to 
the  conclusion,  for  the  reasons  I  will  state,  that  I  ought  not,  in 
the  present  stage,  without  the  ^loney  being  deposited,  to  order 
them  to  be  produced. 

The  facts  are  these :  The  Republic  of  Costa  Bica,  in  the  year 
1872,  desired  to  raise  money  in  the  English  market,  and  sent 
Sefior  Alvarado,  a  gentleman  selected  by  themselves,  as  an  agent 
for  the  purpose  of  raising  the  money  ;  and  Seiior  Alvarado  applied 
to  Efrlanger  &  Co,,  bankers  or  financial  agents — or,  as  they  are 
sometimes  called,  loan  contractors — in  London,  to  undertake  the 
raising  of  the  loan.  These  gentlemen  recommended  him  to  go  to 
a  firm  of  longer  standing  in  London,  namely,  Messrs.  Knowles  dt 
Foster,  who  were  accordingly  employed  to'  bring  out  the  loan, 
which  was  issued  at  82  per  cent.,  and  in  a  very  short  time  the 
whole  of  the  loan  was  taken  up.  Out  of  £2,400,000  more  than 
£2,200,000  was  actually  subscribed  for,  and  the  deposit  paid. 
Very  shortly  afterwards — within  a  month — an  operation  was 
entered  into  by  Erlanger  &  Co.,  on  the  propriety  of  which,  in 
due  time,  when  the  case  is  fully  heard,  it  may  be  necessary  to 
express  an  opinion.  At  present  I  may  say  it  does  not  seem 
to  reconcile  itself  to  one's  notion  of  what  is  right.  Part  of 
the  arrangement  made  was  that  the  public  should  be  invited  to 
subscribe  to  this  loan  of  £2,400,000,  while  there  was  a  contract 
between  Ertanger  &  Co.  and  the  agent  of  the  Republic,  by  which 
they  were  to  repurchase  so  much  of  the  loan  as  they  should  think 
fit  within  a  limited  time.  Accordingly,  it  appears  that  these 
gentlemen,  being  employed  as  the  loan  contractors  to  issue  the 
loan,  actually  repurchased  at  times  not  ascertained  £1,400,000, 
and  also  a  further  amount  of  £26,500,  on  the  7th  of  June,  the 
loan  having  been  issued  on  the  1st  of  May.  That  is  a  transaction 
which  will  hereafter  require  considerable  explanation.     It  does 
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not,  on  the  face  of  it,  look  very  favourable  in  a  transaction  of     V.-0.  M. 
this  kind.    Erlanger  &  Co.  did  this,  but  at  the  same  time  they        1874 
communicated  to  Se&or  Alvarado  what  they  had  done.  Refublio  of 

It  is  said  that  was  not  known  to  the  Republic,  and  not  authorized  Coota  Riga 
by  them  ;  but  if  they  select  a  man  in  whose  integrity  they  can    Erlanqeb. 
rely,  they  have  no  right  to  repudiate  the  transaction  and  throw 
the  whole  blame  upon  him.    It  is  clear  that  it  was  done  with  the 
full  sanction  of  the  agent  of  the  Bepublic. 

These  financial  operations  go  on.  Fart  of  the  produce  of  the 
loan  is  sent  out  in  gold  to  Costa  Bica  in  very  large  sums.  A  debtor 
and  creditor  account  is  rendered  by  Erlanger  &  Co.,  and  the  result 
of  the  account  is  that  a  considerable  sum  of  money  remains  due 
to  them.  They  have  pledged  their  oath  that  that  is  a  correct 
account,  and  for  the  present  purpose  I  must  assume  that  it  is  so, 
and  that  the  sum  which  they  swear  to  be  due  to  them  is  in  fact 
due  to  them.  The  result  of  this  account  being  a  balance  in  their 
favour,  a  deed  was  executed  by  the  person  who  for  this  purpose  I 
must  assume  was  the  authorized  agent  of  the  Bepublic,  by  which 
it  is  agreed  that  bonds  to  the  amount  of  £917,300  already 
issued,  and  £173,500  of  those  bonds  not  issued,  should  be  placed 
in  the  hands  of  Messrs.  Knowles  &  Foster  for  the  purpose  of 
securing  to  Erlanger  (&  Co,  the  balance  which  was  due  to  them 
and  admitted  by  the  agent  of  the  Republic  to  be  due.  The  prin- 
ciple of  that  deed  is  that  Knowles  &  Foster  are  to  hold  this  very 
large  amount  of  bonds  as  a  security  for  the  debt,  and  that  there  is 
a  right  in  Erlanger  &  Co,y  whenever  they  think  fit,  to  require  the 
depositories,  Knowles  &  Foster y  to  deliver  the  bonds  to  them  for 
the  purpose  of  being  sold  in  the  market.  A  very  large  amount  of 
these  bonds,  that  is,  between  £400,000  and  £600,000  of  the  ori- 
ginal sum  of  £917,000,  still  remains  in  the  hands  of  Knowles  dk 
Foster.  The  £173,000,  I  suppose,  has  never  been  issued  at  all  ; 
but  whatever  represents  that,  if  it  is  represented  at  all,  also 
remains  in  their  hands.  Now  litigation  has  arisen  between  the 
parties,  this  bill  has  been  filed  and  has  been  pending  before  me 
ever  since  May  last.  After  some  delay  an  arrangement  was  made 
for  the  appointment  of  a  special  examiner,  and  Mr.  RoupeU  was 
appointed  shortly  before  the  vacation,  and  has  been  engaged 
during  the  vacation  in  taking  the  evidence  which  the  parties  have 
adduced  before  him. 
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V.-0.B1         Now,  the  real  question  between  the  parties  is,  whether  the 
1874       amount  claimed  by  Erlanger  iSh  Co.  is  justly  due  to  them.    They 
Refdbl?o  of  swore,  I  think,  when  the  bill  was  filed,  that  the  balance  due  to 
Costa  BioA   ^^^^  ^^g  £60,000,  but  the  last  afBdavit  states  the  amount  to  be 
Erlangeb.   £49,000.    That  sum,  I  have  already  said,  I  must  assume  to  be 
due,  as  they  swear  it  is.    But  the  Plaintiffs,  the  Republic,  say  it 
is  not  due,  because  there  have  been  such  fraudulent  transactions 
on  the  part  of  Erlanffer  &  Co.  in  the  course  of  this  loan  and  the 
raising  of  this  money,  that,  instead  of  a  balance  being  due  to 
Erlanger  &  Co.,  a  large  balance  is  due  from  them  to  the  Republic. 
The  Plaintiffs  have   thought  fit  to  cross-examine  Mr.  Enorvles 
on  a  very  long  affidavit  he  has  made,  and  in  the  course  of 
the  cross-examination  Mr.  Knowlea  was  asked  to  produce  the 
scrip,  the  scrip  book,  and  the  bonds.     I  have  already  decided 
tbat  the  scrip  he  was  bound  to  produce,  and  so  as  to  the  scrip 
book,  and  to  that  I  adhere.     He  was  also  asked  to  produce  those 
bonds  which  remain  in  his  possession  as  agent.    It  is  said  he 
was  the  agent  of  both  partie?,  the  agent  of  the  borrower  and  the 
lender,  the  debtor  and  the  creditor.    Is  he  bound  to  produce  those 
bonds  ?    Now,  in  favour  of  his  producing  them  much  has  been 
said,  and  I  think  with  propriety  much  can  be  said.     The  general 
rule  that  a  mortgagee  is  not  bound  to  produce  his  security, 
except  on  receiving  payment  of  his  principal,  interest,  and  costs, 
has  not  been  questioned  on  either  side ;  it  is  the  rule  of  this 
Court,  and  has  very  long  been  so,  and  it  is  impossible  for  any 
Judge,  until  something  further  can  be  shewn,  to  act  against  that 
rule.    If  it  were  a  mere  dry  case  of  mortgagor  and  mortgagee,  it 
is  perfectly  clear  that  the  mortgagor  cannot  require  production 
except  on  payment ;  but  there  are  many  exceptions  to  that,  and  I 
think  it  is  clear  from  the  authorities  that  have  been  cited,  that 
there  is  an  exception  where,  as  Lord  Eldon  expressed  it,  the  object 
is  to  destroy  the  security — that  is,  where  the  security  is  impeached. 
It  was  said,  in  two  cases  which  were  cited,  that  the  mere  fact  of 
filing  a  bill  charging  the  mortgagee  with  fraud  will  not  entitle  you 
to  production,  because,  if  that  were  allowed,  any  mortgagor  who 
wanted  to  see  the  deeds  would  only  have  to  file  a  bill  alleging 
fraud  and  move  for  production.    That  would  not  do ;  but  it  is 
different  where  the  deed  is  impeached,  that  is,  where,  in  the  view 
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of  the  Courts  such  a  case  is  made  as  raises  a  doubt  whether  the     Y  0.  M. 
Plaintiff  has  a  right  to  impeach  the  deed,  then  the  deed  is  in  that        1874 
sense  impeached.    Beckford  v.  WUdman  (1),  cited  by  the  Plain-  Rs^i^c  of 
tiffs'  counsel,  Batch  v.  Symes  (2),  and  Bassford  v.  Blakesley  (3),  lay  Cocta  Rica 
down  the  rule  in  a  manner  that  I  should  be  very  much  inclined    Eblanqkb. 
to  adhere  to.    In  the  last  case  Lord  Langdah  says :  "  Tlie  Court 
must  look  to  the  circumstances  of  each  case,  and,  looking  to 
the  circumstances  under  which  these  deeds  have  been  obtained,  I 
think  it  quite  reasonable  that  the  deeds  should  be  produced.'' 
Then  he  goes  into  the  particular  circumstances. 

Now,  that  being  very  much  in  favour  of  the  production,  I  think 
it  is  also  very  important  on  all  these  matters  of  production  to  see 
that  they  are  not  ordered  as  mere  matter  of  curiosity.  They  are 
ordered  for  the  purpose  of  furthering  the  administration  of  justice : 
to  enable  the  parties  to  ascertain  the  truth  and  submit  the  truth  to 
the  C!ourt,  to  enable  it  to  adjudicate  properly  on  the  case.  There- 
fore a  mere  motion  to  produce  documents,  from  motives  of 
cariosity,  will  not  be  attended  to.  It  must  be  shewn  that  there  is 
some  practical  utility  in  the  production.  On  the  other  hand,  I 
think  it  must  also  be  considered,  when  the  particular  circum- 
stances are  gone  into,  what  are  the  advantages  of  production  ?  Is 
the  production  likely  to  be  injurious  to  the  party  ordered  to 
produce?  If  it  is  likely  to  be  injurious  to  the  party  producing, 
and  not  beneficial  to  the  party  to  whom  the  production  is  made, 
those  are  very  good  reasons  why  the  production  should  not  be 
ordered. 

Now  what  is  this  case  ?  Assuming  everything  that  the  Plaintiffs 
state  in  their  bill  to  be  true,  and  that  they  have  a  right  to  set 
aside  these  transactions,  they  will  have  a  right  then  to  an  account 
against  Erlanger  &  Co.,  not  only  of  what  they  have  yet  done,  but 
of  what  they  may  hereafter  do.  Therefore,  if  they  sell  these 
bonds,  they  will  be  accountable  to  the  Bepublic  for  the  produce  of 
the  sale.  But  if  they  have  above  £400,000  in  their  hands  still 
unsold,  how  are  the  Plaintiffs  to  be  benefited  by  knowing  the 
numbers  of  those  which  are  unsold  ?  I  confess,  after  all  I  have 
heard,  I  have  not  been  able  to  grasp  anything  which  shews  me 
that  any  benefit  can  arise  to  the  Plaintiffs  by  knowing  these 

(1)  16  Ves.  438.  (2)  T.  &  R.  87.  (3)  6  Beav.  131, 133. 


46  EQUITY  OASES.  [L.  R. 

V.-C.  M.     numbers.    They  know  the  amount.     They  know  there  are  between 

1874        £400,000  and  £600,000  of  those  bonds  issued  and  unissued  in  the 

Rkpumjo  of  hands  of  Knowles  &  Foster,  and  they  know,  therefore,  if  the  ac- 

CosTA  Rica   qq^j^  jg  taken,  that  those  bonds,  or  the  value  of  them,  as  the 

Eblahobb.    Court  shall  decide,  must  be  brought  back.    But  I  am  unable  to 

see  that  they  would  get  any  benefit  from  knowing  the  particular 

numbers.    I  cannot  see,  therefore,  the  benefit  to  the  Plaintifis  of 

haying  them  produced. 

On  the  other  hand,  what  may  be  the  mischief  to  the  Defendants 
by  the  production?  It  occurred  to  me  in  the  course  of  the 
argument,  before  it  was  suggested  by  Mr.  Cotton,  that  the  Plain- 
tiffs might  put  an  advertisement  in  the  public  papers  warning 
the  public  that  these  numbers  have  not  been  duly  issued,  but 
have  been  fraudulently  obtained  from  them,  and  cautioning  the 
public  against  dealing  with  ^hem.  That  would  be  destroying 
Messrs.  Erlanper^s  security,  and  these  bonds  would  be  mere  waste 
paper  in  their  hands.  After  such  an  advertisement  as  that,  they 
would  have  no  means  of  getting  their  debt.  But  have  I  any 
means  of  meeting  that  evil  ?  The  PlaintifiEs  are  a  foreign  govern- 
ment, not  in  any  way  amenable  to  this  Court.  It  has  submitted 
itself  to  the  jurisdiction  of  this  Court  in  this  matter  by  filing 
a  bill ;  but  this  Court  has  no  power  to  enforce  an  undertaking 
given  by  them ;  it  has  no  power  to  enforce  the  payment ;  and  if 
Messrs.  Erlanger  should  lose  their  security,  I  am  unable  to  see 
that  they  have  any  possible  means  of  enforcing  the  payment  of 
their  debt  I  am  not  aware  of  any  means  by  which  a  British 
subject  can  enforce  payment  of  a  debt  by  a  foreign  government. 
If  the  foreign  government  repudiates,  or  fails  to  pay,  all  the 
British  subject  can  do  is  to  submit ;  he  may  pray  and  entreat,  or 
remonstrate  as  much  as  he  will,  but  he  has  no  means,  that  I  am 
aware  of,  of  enforcing  payment.  If,  therefore,  the  numbers  are 
given,  and  the  result  should  be  to  enable  the  Costa  Bica  Govern- 
ment to  destroy  the  security  for  their  own  protection,  they  may 
do  it.  They  may  say.  We  are  perfectly  satisfied  of  our  own 
rights ;  but  all  people  take  a  strong  view  of  their  own  case.  They 
have  done  so  here.  They  have  not  been  very  measured  in  the 
language^  either  in  the  bill  or  in  the  arguments  at  the  bar,  in 
which  they  charge  Messrs.  Erlanger  with  fraud  in  these  trans- 
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actions;    and,  taking  those   strong  views  of  their  rights,  they     V.-O. M. 
might  feel  themselves  justified  in  issuing  such  advertisements  in        1874 
the  newspapers  as  I  have  referred  to.    That,  certainly,  would  be  Republio  of 
a;mifichief  to  the  creditor  who  holds  the  security,  and  it  is  a  Costa  Rica 
mischief  against  which  I  find  myself  utterly  incapable  of  pro-  _  Erlamokb. 
viding  any  remedy. 

Therefore,  if  it  were  not  for  that  circumstance,  or  if  it  were  a 
mortgage  of  land  where  the  security  could  not  be  destroyed,  it 
might  be  different ;  yet,  considering  the  nature  of  these  transactions, 
and  doing  that  which  Lord  Eldon  said  was  the  proper  thing  to  do, 
in  the  passage  I  have  just  read  from  Bassford  v.  Blakedey  (1),  look- 
ing at  the  surrounding  circumstances  to  see  whether  the  document 
should  or  should  not  be  produced — if,  I  say,  it  were  not  for  the 
mischief  to  which  I  have  just  adverted,  in  my  opinion  the  pro- 
daction  ought  to  be  ordered.  But,  looking  to  the  result,  since  I 
am  unable  to  see  that  any  benefit  would  arise  by  the  production, 
while,  on  the  other  side,  great  mischief  may  arise  to  the  creditor, 
whom  I  must  regard  as  a  creditor  until  he  is  shewn  not  to  be  so, 
and  giving  credit  to  the  fact  that  £49,000  remains  due  to  Messrs. 
Erlanyer  on  the  balance  of  accounts,  and  that  payment  of  the 
money  into  Court  is  resisted — on  these  grounds  I  come  to  the 
conclusion  that  I  cannot  with  propriety  order  the  production  of 
the  bonds,  although  I  adhere  to  my  decision  as  to  the  two  other 
descriptions  of  documents. 

The  result,  therefore,  is,  that  the  motion  partly  fails  and  partly 
succeeds.  And  I  think,  considering  the  Plaintiffs  succeed  in  two 
out  of  three  of  the  objects,  but  the  two  least  important,  I  will  put 
the  two  against  the  one,  and  say  the  two  are  equal  to  the  one. 
Therefore  I  think  it  is  a  divided  success.  There  are  two  courses, 
either  to  leave  each  party  to  pay  his  own  costs,  or  to  make  them 
costs  in  the  cause,  and  I  think  the  proper  course  will  be  to  make 
them  costs  in  the  cause.  It  is  one  of  the  questions  which 
naturally  arise  out  of  the  contest. 

Solicitors  for  the  Flaintiffl :  Messrs.  A.  C.  Edwards  &  Oo. 
Solicitors  for  the  Defendants:    Messrs.  Bischoff,  BompaSy  dt 
Bitehoff;  Messrs.  MarJcby,  Tarry,  &  Stewart ;  Mr.  (?.  M.  dements. 

(1)  6  Beav.  131. 
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Nov»  4,  5. 


v.-o.  B.  .  HYDE  V.  LARGE. 

^^*  [1870    H.    19.] 

Pmctice — Fwedosure — Decree  pro  confesso  against  some  of  the  Defendants — 
Se7'mce  of  Decree  out  of  the  Jurisdiction  ordered  to  be  effected  by  Advertise- 
ment — Cons.  Ord,  xxii.^  rr.  11, 12,  15. 

In  a  foreclofiure  salt,  by  a  mortgagee  who  had  been  in  possession  twelve 
years,  against  several  Defendants,  trustees  and  beneficiaries  under  the  will  of 
the  original  mortgagor — some  of  whom  were  out  of  the  jurisdiction  in 
America — the  bill  having  been  ordered  to  be  taken  pro  coi^esso  against  the 
Defendants  out  of  the  jurisdiction,  and  at  the  hearing  none  of  the  Defendants 
appearing,  service  of  copy  of  the  decree  upon  the  Defendants  out  of  the 
jurisdiction  was  permitted  to  be  made  by  advertisement  in  two  London^  and 
one  American,  newspapers. 

Motion  for  decree. 

The  bill  stated  a  mortgage  of  freehold  hereditaments  dated  the 
23rd  of  February,  1826,  for  500  years,  to  Richard  Hyde,  the 
death  of  the  mortgagee  in  1844,  and  the  yarious  mesne  assign- 
ments and  other  acts  whereby  the  mortgage  debt  and  securities 
became  Tested  in  the  Plaintiff,  WiUiam  Hyde.  It  then  stated  the 
will  of  the  original  mortgagor,  whereby  the  Defendants,  some  of 
them  as  executors  and  trustees,  and  others  as  beneficiaries,  were 
entitled  to  the  equity  of  redemption  in  the  premises. 

In  or  about  1862,  the  Plaintiff  entered  into  possession  of  the 
property. 

The  bill,  filed  on  the  4th  of  May,  1870,  prayed  for  an  account 
and  payment,  or  foreclosure,  in  the  usual  form  in  favour  of  a 
mortgagee  in  possession. 

On  the  17th  of  January,  1871,  the  bill  was  amended. 

On  the  28th  of  January,  1871,  an  order  was  made  for  leave  to 
serve  out  of  the  jurisdiction  four  of  the  Defendants  named  Matthias 
ProctoTy  Harriet  Prodor,  Mary  Proctor,  and  Mary  Stainhank,  who 
were  understood  to  be  resident  in  America,  with  copy  of  the  bill 
and  interrogatories. 

On  the  29th  of  May,  1873,  the  bill  was  ordered  to  be  taken 
pro  confesso  against  the  above  four  Defendants  at  the  hearing. 

In  March  and  April,  1874,  twelve  of  the  Defendants  who  were 
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living  in  this  country  were  duly  served  with  notice  of  motion  for  V.-O.  B. 
decree  in  the  cause.  I^^ 

At  the  hearing  of  the  motion  for  decree,  none  of  the  Defendants  htdb 

appeared,  and  a  decree  was  taken  accordingly.  Labgb. 

Immediately  after  the  decree,  

Mr.  BovtH,  Q.C.,  and  Mr.  Lalce  Onslaw^  for  the  Plaintiff,  applied, 
ex  parte,  to  appoint  three  months  after  service  of  the  notice 
required  by  Bule  11  of  Cons.  Ord.  xxn.  in  cases  of  non-absolute 
decrees,  as  the  time  within  which  the  Defendants  out  of  the  juris- 
diction must  apply  if  they  desire  permission  to  answer  the  bill,  and 
set  aside  the  decree ;  and  further  asked  for  an  order  that  service 
upon  those  Defendants  might  be  duly  effected  by  advertisement 
in  the  Times  and  two  other  London  daily  papers.  This  course  was 
adopted  by  Vice-chancellor  Malins  in  an  unreported  case  of  Canter 
T.  Wodehouse  (1) ;  and  was  understood  to  be  the  practice  of  the 
Court    Darlow  v.  Simeock  (2)  was  also  referred  to. 

The  Yige-Chakgellob  desired  to  have  authentic  information 
of  what  was  done  in  Canter  v.  Wodehouse. 


(1)  V.-C.  M.  1874.  June  3 ;  Aug.  7. 

Cakteb  v.  Wodehouse. 

[1872  0.  192.] 

The  bill  was  filed  on  the  28th  of 
August,  1872,  hy  Mary  Canter  against 
Herbert  Wodehouse,  stating  a  mortgage 
made  by  the  Defendant  to  the  Plaintiff, 
and  praying  for  an  account  and  pay- 
ment, or  in  default  foreclosure^  in  the 
usual  form. 

On  the  8th  of  November,  1872,  the 
bill  was  amended. 

On  a  motion  made  on  the  21st  of 
November,  1872,  upon  an  affidavit  that 
the  Defendant  had  been  within  the 
jurisdiction  within  two  years  before  the 
filing  of  the  bill,  and  that  all  due  dili- 
gence had  been  used  to  serve  him,  but 
without  efiect,  it  was  ordered  that  the 
Defendant  do  appear  on  or  before  the 


2  let  of  December  then  next,  and  the 
Plaintiff  was  to  cause  a  copy  of  the 
order,  together  with  a  notice,  as  set 
forth  at  foot  of  Cons.  Ord.  x.,  rule  6, 
to  be  inserted  in  the  London  Oaxette 
and  two  Middlesex  newspapers. 

By  another  order,  dated  the  11th  of 
January,  1873,  the  Plaintiff  was  ordered 
to  be  at  liberty  to  eniror  an  appearance 
for  the  Defendant ;  and  on  the  21st  of 
January  appearance  was  entered. 

On  the  25th  of  April,  1873,  an  order 
was  made  that  the  bill  be  taken  pro 
corifesso  against  the  Defendant  at  the 
hearing. 

'  June  3.  Mr.  G.  Hastings,  for  the 
Plaintiff,  moved  for  the  usual  foreclosure 
decree ;  and  that  service  of  notice  of  the 
decree,  copy  decree,  and  summons  to 
proceed,  should  be  deemed  to  be  good 
service  on  the  Defendant  if  inserted  in 
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V.-C.  B. 
1874 


Hyde 

V, 

Labge. 


Nov.  5.  Upon  the  cause  coming  on  again  to-day,  and  produc* 
tion  of  ofSce  copies  of  the  orders  in  Canter  v.  WodehaiMe, 

Sir  James  Baoon,  V.C,  said : — 

I  think,  looking  at  the  situation  of  the  parties  in  this  case ; 
seeing  that  the  original  mortgagee  is  dead ;  that  the  Defendants 
are  executors  and  devisees  of  the  original  mortgagor ;  that  none 
of  them  appear,  and  that  the  decree  is  taken  against  those  of 
them  who  are  in  this  country  upon  affidavit  of  service  only ;  and 
that  the  Plaintiff  has  now  been  in  possession  for  twelve  years, 
that  the  order  may  be  made  as  prayed,  and  that  service  of  the 
copy  of  the  decree  may  be  made  on  the  Defendants  out  of  the 
jurisdiction  by  advertisement.  But  I  think  the  advertisement 
should  appear  in  at  least  one  American  paper,  as  well  as  in  English 
ones. 


The  following  are  minutes  of  the  order : — 

Docree  to  be  taken  pro  con/esao  against  the  Defendants  out  of  the  jurisdiction. 

Usual  foreclosure  decree  for  mortgagee  in  possession,  against  all  the  Defendants. 

Plaintiff  to  be  allowed  all  sums  expended  by  him  in  necessary  repairs  and 
lasting  improvements,  or  necessary  outlay. 

Inquiry  to  ascertain  amount  which,  when  ascertained,  the  Plaintifif  is  to  be  at 
liberty  to  add,  with  interest,  to  his  security. 

Plaintifif  to  be  at  liberty  to  serve  this  decree  and  summons  to  proceed  under  it, 


the  London   Oazette   and  two  other 
newspapers. 

The  Yice-Ghanoellob  made  an 
order  that  the  bill  be  taken  pro  con- 
fesso  I  for  an  account  of  what  was  due 
to  Plaintifif  under  and  by  virtue  of  the 
mortgage  and  of  her  costs  of  suit; 
upon  payment  within  six  months  a 
re-assignment;  but  in  default,  fore- 
closure; and  the  order  continued: — 
"But  this  decree  is  subject  to  the 
provisions  of  the  rules  contained  in  the 
22nd  of  the  Consolidated  Orders  as  to 
making  absolute  decrees  founded  on 
bills  taken  pro  con/csso;  and  it  is 
ordered  that  the  Plaintifif  be  at  liberty 
to  serve  this  decree  and  the  summons, 


to  proceed  under  the  same  by  adver- 
tising the  same  once  in  the  Lond<m 
Oazette  and  twice  in  the  Times  news- 
paper and  twice  in  the  Daily  Telegraph 
newspaper." 

Subsequently,  on  the  6th  of  August, 
1874,  His  Honour  ordered,  upon  motion, 
that  service  on  the  Defendant  of  the 
warrant  on  leaving,  and  the  warrant  to 
tax  should  be  dispensed  with,  and  that 
the  Defendant  should  have  notice  of 
the  time  and  place  fixed  by  the  certifi- 
cate by  advertising  the  same  as  men- 
tioned in  the  decree. 

Solicitors :  Messrs.  Deane^  Chubby  <t* 
Co. 
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and  notice  of  time  and  place  of  payment  fixed  by  the  certificate,  on  the  Befen-  V.jG.  B. 

dants  against  whom  the  bill  was  ordered  to  be  taken  pro  con/esso,  by  advertising  .  g. . 

the  same  in  the  London  Gfazette^  the  Times  newspaper,  and  some  public  paper  in  -  v«-v^ 

America  to  be  named.  Htde 

Service  of  application  nnder  Bnle  11  of  Consolidated  Order  xxn.  limited  to  XiAWE 

three  months  after  advertisement ;  and  Plaintiff  to  be  at  liberty  to  proceed  under  — .. 
such  decree  at  the  expiration  of  such  three  months. 

Warrant  on  leaving  and  warrant  to  tax  costs  dispensed  with. 

AfiBdavit  of  Plaintiff  of  24  July,  1874,  to  be  entered  as  read. 

Liberty  to  apply. 

Solicitor :  Mr.  Richard  Diehson. 
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OJ-R  Ex  parte  LlSm AY.    1;^  r6  LINDSAY. 

1874 

*.^vw  Banhniptcy  Petition — Adjudication — Evidence  in  support  of  Pttition — BeJega" 

Nov.  10.  f{0fi  Qf  Judicial   Authority — Deputy-Registrar — Power  to  make  Adfudi^' 

cation^Bankruptey  Act,  1869  (32  <fe  33   Vict,  c.  71),  ss.  6,  8,  10,  67— 

Bankruptcy  Bules,  1870,  rr.  1,  3,  36,  37— Bankruptcy  Forms,  1870,  Nob. 

11, 12. 

At  the  hearing  of  a  bankruptcy  petition,  even  though  the  respondent  has 
given  no  notice  of  his  intention  to  shew  cause  against  the  petition,  and  does 
'  not  appear,  the  allegations  contained  in  the  petition  must  be  supported  bj 

further  evidence  than  the  common  afiSdavit  (No.  11). 

That  affidavit  is  made  only  for  the  purpose  of  justifying  the  sealing  of  the 
petition. 

The  Deputy-Registrar  of  a  County  Court  may  have  delegated  to  him  by 
the  Judge  the  power  of  making  an  adjudication  of  bankruptcy. 

1  HIS  was  an  appeal  from  an  adjudication  of  bankruptcy  made 
by  the  Deputy-Registrar  of  the  NetvcasUe-oiP'Tyne  County  Court, 
against  Edtoard  Lindsay,  a  trader. 

On  the  20th  of  August>  1874,  a  bankruptcy  petition  against 
Lmdsay  was  presented  by  a  creditor  named  Prodor.  The  peti- 
tion was  served  on  Lindsay,  and  the  31st  of  August  was  fixed  for 
the  hearing. 

The  petition  contained  allegations  of  the  trading  and  of  the 
petitioning  creditor's  debt,  of  an  act  of  bankruptcy  haying  beea 
committed  within  six  months,  and  also  a  general  allegation  that 
the  act  of  bankruptcy  was  (following  the  words  of  sect  6,  sub- 
sect.  2,  of  the  Bankruptcy  Act,  1869),  that  Lindsay  had  ''made  a 
fraudulent  conveyance,  gift,  delivery,  or  transfer  of  his  property, 
or  of  part  thereof,'*  but  there  was  no  more  specific  allegation  of 
any  particular  act  of  bankruptcy.  The  usual  affidavit  (following 
No.  11  of  the  Bankruptey  Forms  of  1870)  was  made  in  support  of 
the  petition,  that  the  several  statements  therein  were  true. 
Lindsay  gave  no  notice,  as  required  by  rule  36  of  1870,  of  his 
intention  to  shew  cause  against  the  petition.  The  hearing  was 
commenced  before  the  Registrar  on  the  31st  of  August,  and  was 
adjourned  to  the  7th  of  September.  Lindsay  did  nol  appear.  On 
the  7th  of  September  the  adjourned  hearing  took  place  before 
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tiie  Deputy-Begistrar.  Lindsay  again  did  not  appear.  No  other 
eyidence  than  that  already  mentioned  was  adduced  by  the  peti- 
tioning creditor  to  prove  the  commission  of  an  act  of  bankruptcy. 
The  Deputy-Eegistrar  was  of  opinion  that  the  allegations  of  the 
petition  were  sufficiently  proved,  and  made  the  adjudication. 
Lindsay  appealed. 

Mr.  LiiUe^  Q.C,  and  Mr.  Bagley^  for  the  Appellant : — 

There  is  no  allegation  in  the  petition  of  any  specific  act  of 
•bankruptcy.  This  is  not  a  proper  compliance  with  sect.  6  (1)  of 
the  Act  The  affidavit  that  the  allegations  of  the  petition  are 
truey  is  not  a  sufficient  proof,  under  sect.  8  (2),  to  justify  an 
adjudication. 

Beliance  may  be  placed  on  Rule  37  (3),  but  that  only  means 
that  if  the  petition  contains  a  sufficient  allegation  of  an  act  of 
l)ankruptcy,  and  there  is  a  proper  affidavit  in  support  of  it,  the 
Court  has  a  judicial  discretion  to  make  an  adjudication.  At  any 
rate,  we  contend  that  a  Deputy-Begistrar  cannot  make  an  adjudi- 
cation. The  Judge  may,  by  sect.  67,  delegate  bis  powers  to  the 
Registrar.    The  rules  1  and  8  narrow  this  power  of  delegation  (4). 


0.  J.  B. 

1874 


(1)  Sect.  6  provides  tbat  a  "baDk- 
TUptcy  petition  is  to  allege  one  or 
more  of  certain  acts  or  defaults,  called 
.acts  of  bankruptcy,  among  which  is, 

Sub-s.  2 :  '*  That  the  debtor  has,  in 
England  or  elsewhere,  made  a  fraudu- 
lent conveyance,  gift,  delivery,  or  trans- 
fer of  his  property,  or  of  any  part 
thereof." 

(2)  By  sect.  8,  at  the  hearing  of 
the  petition  ''the  Court  shall  require 
proof  of  the  debt  of  the  petitioning 
creditor,  and  of  the  trading,  if  neces- 
sary, and  of  the  act  of  bankruptcy,  or, 
if  more  than  one  act  of  bankruptcy  is 
alleged  in  the  petition,  of  some  one  of 
the  alleged  acts  of  bankruptcy,  and,  if 
satisfied  with  such  proof,  shall  adjudge 
the  debtor  to  be  bankrupt" 

(3)  Bule  36 :  "  Where  a  debtor  in- 
tends to  shew  cause  against  a  petition 
he  shall  file  a  notice  with  the  Regis- 

Vou  XIX.  J^ 


trar,  shewing  the  statements  in  the 
petition  which  he  intends  to  deny  or 
dispute,  and  transmit  by  post  to  the 
petitioning  creditor  a  copy  of  the  notice 
three  days  before  the  day  on  which 
the  petition  is  to  be  heard." 

Bule  37 :  '*  If  the  debtor  does  not 
appear  at  the  hearing,  the  Goart  may 
make  adjudication  without  further 
proof  of  the  statements  in  the  petition, 
ifit  shall  think  fit." 

(4)  Sect  67 :  "  The  Chief  Judge  in 
Bankruptcy,  and  every  Judge  of  a 
local  Court  of  Bankruptcy,  may,  sub- 
ject and  in  accordance  with  the  Bules 
of  Court  for  the  time  being  in  force, 
delegate  to  the  Registrar,  or  to  any 
other  officer  of  his  Court,  such  of  the 
powers  vested  in  him  by  this  Act  as  it 
may  be  expedient  for  the  Judge  to 
delegate  to  him." 

Rule  1  provides  that,  in  construing 

2 
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Lindsay. 
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0.  J.  B.         By  the  Act  9  &  10  Vict  c.  95,  a.  24,  the  Registrar  of  a  County 
1874       Court  must  be  a  solicitor ;  the  Deputy-Registrar  need  not  have 
Ex  parte     ^T^J  such  qualification. 

LUTDflAT. 

j/'^  Mr. De  Oex,  Q.C.,  and  Mr,  2>ona,  for  the  petitioning  creditor : — 

"  The  allegation  in  the  petition  followed  the  very  words  of  sect  6, 

sub-sect  2,  and  it  gave  ample  notice  to  the  debtor  of  the  act  of 
i>ankruptcy  intended  to  be  relied  upon.  The  debtor,  by  giving  no 
notice  under  Rule  36,  and  by  not  appearing  on  the  hearing,  must 
be  taken  to  have  admitted  the  truth  of  the  allegations  in  the 
petition,  and  Rule  37  authorized  the  making  of  the  adjudication 
without  any  further  eyidende.  This  adjudication  has  been  adver- 
tised, and  by  sect.  10  the  advertisement  is  made  conclusive 
evidence  in  all  legal  proceedings  of  the  debtor  having  been  duly 
adjudged  a  bankrupt 

They  were  not  cdled  upon  with  regard  to  the  jurisdiction  of  the 
Deputy-Registrar. 

Sir  James  Bacon,  C. J. : — 

In  my  opinion  this  adjudication  cannot  be  sustained,  for  the 
provisions  of  the  statute  have  not  been  regarded.  The  petition 
alleged  the  commission  of  an  act  of  bankruptcy  in  the  words  of 
sect  6,  sub-sect  2,'and  it  was  accompanied  by  an  affidavit  verifying 
generally  the  truth  of  the  allegations  according  to  the  Form 
No.  11«  The  reason  for  requiring  that  affidavit  to  be  made  is» 
that  it  would  not  be  right  that  the  petition  should  be  received  by 
the  Registrar  without  it ;  its  only  purpose  is  to  justify  the  receiv- 
ing of  the  petition  and  the  sealing  of  a  copy  for  serving,  and  it  has 
nothing  to  do  with  the  provision  of  sect  8  of  the  Act,  that  the 
Court  at  the  hearing  is  to  require  proof  of  the  act  of  bankruptcy 
alleged  in  the  petition.    The  Form  No.  12  shews  what  kind  of  an 


the  Bules,  ''Court'*  shall  mean  the  trar  of  his  Court,  hut  to  no    other 

Courthaving  jurisdiction  in  the  matter,  officer,  such  of  the  powers  vested  in 

'*  Registrar"  shall  mean  a  Registrar  or  him  hy  the  Act,  as  such  Judge  may 

any   Deputy-Registrar   of  any   such  deem  expedient  to  delegate,  except  the 

Court  power  to  make  an  order  to  commit  a 

Rule  3 :  *'  The  Judge  of  a  local  Conrt  person  for  contempt'* 

of  Bankruptcy  may  delegate  to  a  Regis-  I 
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affidavit  should  have  been  made.    The  Court  had  before  it  no     G.  J.  B. 
proof  of  the  statutory  requisites  to  the  making  of  an  adjudication,       1874 
for  a  merely  general  affidavit  proves  nothing.    By  it  the  peti-     ex  paru 
tioner  only  pledges  himself  that  he  will  adduce  at  the  hearing  the     ^o^'^^^- 
proof  required  by  the  Act.    The  affidavit  is  sufficient  for  the     Likdsat. 
purpose  of  the'sealing  of  the  petition,  but  that  is  all.    The  debtor 
was  not  bound  to  ofiTer  any  opposition  to  a  petition  thus  framed 
and  supported.    As  to  sect.  10,  that  only  m^es  the  advertisement 
of  an  adjudication  conclusive  against  all  parties  to  any  proceed- 
ings where  the  proof  of  it  is  necessary,  so  that  it  is  not  necessary 
to  prove  it  as  under  the  old  practice.    The  Deputy-Begistrar  was 
probably  misled  by  the  non-appearance  of  the  debtor  into  adopting 
the  first  formal  affidavit  as  conclusive  proof  of  the  requisites  to  an 
adjudication.    On  this  ground,  therefore,  the  order  cannot  be  sus- 
tained, and  the  adjudication  must  be  annulled.    But  the  petition 
must  be  referred  back  to  the  Ciounty  Court,  that  it  may  be  dealt 
with  regularly.    As  to  the  other  point,  I  did  not  hear  Mr.  De  Oex, 
for  by  the  Act  and  the  Bules  the  words  **  Registrar  "  and  **  Deputy- 
Begistrar  "  are  made  convertible  terms.    There  being  a  proper 
delegation  of  the  powers  of  the  Judge,  the  Deputy-Begistrar  is  no 
other  officer  than  the  Begistrar. 

Solicitors  for  the  Appellant:  Messrs.  Pyie,  Irving^  &  Pyke, 
agents  for  Messrs.  J.  Q.  dt  J.  K  Jod,  NeweasUe-im-Tyne. 

Solicitor  for  the  Petitioning  Creditor :  Mr.  8.  B.  Hoyle,  agent 
for  Messrs.  Hoyle,  Shipley,  dt  Hoyle,  NewcasUe-on'Tyne. 
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M.  B.  COATES  V.  LEGARD. 

1874 


Aor.  13. 


[1873   .0.    278.] 
Demurrer — Administration  Suit — Maltifariousnt9s, 

Where  the  Plaintifis  have  a  oommon  interest  in  all  the  matters  oomprised 
in  a  suit,  the  ohjection  of  a  Defendant  that  he  is  not  concerned  in  the  whole 
subjecUmatter  is  one  the  allowance  of  which  is  in  the  discretion  of  the 
Ck)urt,  which  will  be  guided  by  considerations  of  convenience  under  the 
particular  circumstances  of  the  case. 

The  administratrix  of  an  intestate  assigned  a  share  in  a  business  forming 
part  of  the  intestate's  estate  to  trustees  to  pay  the  intestate's  debts,  and  then 
for  her,  and  subsequently  assigned  her  own  beneficial  interest  in  the  share  to 
the  same  trustees  on  certain  trusts.  The  next  of  kin,  who  were  also  co- 
heiresses of  the  intestate  and  interested  under  his  marriage  settlement,  filed  a 
bill  against  the  administratrix,  the  assignees  in  trust  of  the  share  in  the 
business,  and  the  trustees  of  the  settlement,  for  administration  of  his  real  and 
personal  estate,  and  of  the  trusts  of  the  settlement.  The  assignees  in  tnist 
of  the  share  in  the  business  demurred  for  multifJBiriousness : — 

Beld^  that  the  various  interests  of  the  infants  could  be  most  conveniently 
ascertained  in  one  suit ;  and,  consequently,  that  the  demurrer  must  be  over- 
ruled. 

Demurrer. 

By  a  settlement  dated  the  23rd  of  Noyembery  1863,  and  made 
prior  to  the  marriage  of  John  Wind  Coates  and  Fanny  Buncombe 
Shafto,  certain  trust  moneys  called  the  Shafto  trust  premises,  and 
^  sum  of  £6000  to  be  raised  under  the  trusts  of  another  settlement 
of  even  date  out  of  an  estate  called  the  Pasture  House  Estate, 
belonging  to  John  Wind  Coates,  were  settled  upon  trust,  after  the 
death  of  John  Wind  Coates  and  Fanny  Buncombe  Shafto,  for  such 
of  their  issue  who  should  attain  twenty-one,  or  marry  under  that 
A^re,  as  they  should  jointly  by  deed,  or  as  the  surriTor  should 
by  deed  or  will,  appoint ;  and  in  default,  then  as  to  the  sum  of 
£6000,  upon  trust  for  the  children  of  John  Wind  Coates  by  his 
then  intended  or  any  other  wife,  who  being  sons  should  attain 
twenty-one,  or  being  daughters  should  attain  that  age  or  marry, 
in  equal  shares ;  and  as  to  the  Shafto  trust  premises,  upon  trust 
for  the  children  of  Fanny  Buncombe  Shafto  by  her  then  intended 
or  any  other  husband,  who  being  sons  should  attain  twenty-one,  or 
being  daughters  should  attain  that  age  or  marry,  in  equal  shares. 


V. 

Legard. 
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John  Wind  CocUes  died  intestate  in  July,  1870,  leaving  issae  of       M.  R. 
the  marriage  him  surviving  two  infant  daughters,  Gertrude  Anne       1874 
Coates  and  Blanche  Frances  MaddeineWind  Coaies,  who  were  his  co-      Coates 
heiresses  at  law  and  sole  next-of-kin,  and  his  widow  was  appointed 
administratrix. 

No  appointment  was  made  of  the  trust  premises  under  the  joint 
power  of  appointment,  nor  had  the  widow  exercised  the  separate 
power  of  appointment  given  to  her  by  the  settlement. 

At  the  time  of  his  death,  John  Wind  CocUes  was  carrying  on  the 
business  of  smelting  iron  ore  in  partnership  with  John  George  Swan, 
Henry  Van  Stravbenzee,  and  George  Newcomen ;  and  in  September, 
1870,  the  widow  exercised  the  option  given  to  her  by  the  articles 
of  partnership  of  becoming  a  partner  in  the  business  in  respect  of 
John  Wind  Coaies^  share. 

By  a  deed  dated  the  23rd  of  April,  1873,  the  widow,  who  was 
then  about  to  marry  ogain,  assigned  the  share  to  John  George 
Swan  and  Joseph  Dodds,  upon  trust,  after  payment  of  the  expenses 
of  the  trust,  to  apply  the  residue  of  the  profits  of  the  share,  and,  if 
necessary,  the  proceeds  to  arise  from  the  sale  thereof  (which  they 
were  thereby  authorized  to  make),  in  payment  of  the  debts  and 
liabilities  of  John  Wind  Coates  then  remaining  unpaid ;  and  upon 
full  payment  and  satisfaction  thereof,  upon  trust  for  the  widow. 

On  the  26th  of  the  same  month  the  widow  married  John  Hawks- 
irori&  Legard,  and,  by  a  settlement  made  on  the  occasion  of  the 
marriage,  she  assigned  several  items  of  property,  including  her 
beneficial  interest  in  the  share  of  the  partnership  business,  to 
Sican  and  Dodds  upon  certain  trusts. 

The  bill  was  filed  by  Gertrude  Anne  Coates  and  Blanche  Frances 
Madeleine  Wind  Coates,  by  Ann  Coates,  their  next  friend,  against 
J(An  HawJcstcorth  Legard  and  Fanny  Buncombe,  his  wife,  and  the 
trustees  of  the  settlement  made  on  the  marriage  of  John  Wind 
Coates,  and  Swan  and  Dodds,  It  alleged  that  Swan  and  Dodds  had, 
under  the  deed  of  the  23rd  of  April,  1873,  received  large  sums 
on  account  of  the  profits  of  the  share,  and  were  liable  and  ought 
to  account  for  them  in  the  suit ;  that  there  were  debts  owing  by 
John  Wind  Coates  at  his  death  remaining  unpaid,  and  it  would  be 
necessary  to  resort  to  his  real  estate  for  the  payment  thereof,  but 
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M.B.       such  real  estate  was  far  more  than  sufiScient  for  the  payment 

1874        thereof;  and  that  a  considerable  portion  of  his  personal  estate 

0^^!^      was  still  outstanding ;  and  prayed  that  the  rights  and  interests  of 

j^'         the  Plaintiffs  in  the  real  and  personal  estate  of  John  Wind  CoateSy 

and  also  under  the  trusts  of  the  settlement  made  on  his  marriage, 

might  be  ascertained  and  secured ;  that  for  the  purposes  afore- 
said, or  so  far  as  might  be  necessary  for  such  purposes,  his  real 
and  personal  estate  might  be  administered,  and  the  trusts  of  the 
settlement  performed;  and  that  some  proper  person  might  be 
appointed  guardian  of  the  Plaintiffs,  and  a  suitable  allowance 
made  for  their  past  and  future  maintenance  and  education. 
Swan  and  Dodds  demurred  for  maltifariousness. 

Mr.  Marten,  Q.C.,  and  Mr.  F.  T.  Procter,  for  the  demurrer : — 

We  have  nothing  to  do  with  anything  except  the  share  of  the 
partnership  business,  and  the  suit  ought  to  have  been  limited  to  that. 
The  Plaintiffs  have  no  right  to  include  us  in  the  administration  of 
the  real  estate,  and  the  performance  of  the  trusts  of  the  marriage 
settlement :  Jerdein  v.  BriglU  (1) ;  Bent  y.  Tardley  (2).  This  is 
a  stronger  case  of  misjoinder  of  subjects  than  Bomh  y.  Bouck  (8), 
where  a  bill  filed  by  one  of  the  next  of  kin  of  an  intestate  against 
his  administrator  for  the  administration  of  his  estate,  and  also 
seeking,  as  against  other  Defendants,  to  set  aside  a  deed  whereby 
the  Plaintiff  had  assigned  a  portion  of  bis  interest  in  the  estate  for 
their  benefit,  was  held,  on  demurrer  by  the  administrator,  to  be  mul- 
tifarious. The  Court  will  not  allow  distinct  subjects  to  be  mixed  up 
in  one  suit  where  it  would  be  inconyenient  to  the  Court,  or  unfair 
to  some  one  or  more  of  the  parties  to  it :  Painton  y«  Poinion  (4) ; 
and  it  will  manifestly  be  unfair  to  us  if  we  are  to  be  kept  before 
the  Court  until  the  intestate's  affairs  shall  haye  been  wound  up, 
when  all  the  relief  sought  against  us  might  be  had  by  a  simple 
bill  for  an  account  against  us  individually. 

* 

Mr.  SotUJiffote,  Q.C.,  and  Mr.  O.  T.  Bobson,  for  the  Plaintiffs, 
were  not  called  upon. 

(1)  2  J.  &  H.  325.  (3)  Law  Kep.  2  Eq.  19. 

(2)  2  H.  &  M.  602.  (4)  Ibid.  12  Eq.  547. 
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Sm  G.  Jessel,  M.B. : —  M.  b. 

In  Aprily  1873,  the  adminigtratrix  was  about  to  be  married       ^^* 


agam,  and  as  her  intended  husband  did  not  want  to  be  mixed  up      Coatsb 
in  the  affairs  of  her  late  husband,  she  assigned  the  share  of  the     LbqIba. 
partnership  business  to  Messrs.  Swan  and  Dodds,  upon  trust  to 
do  the  duty  of  the  administratrix  with  respect  to  it.    Clearly, 
Messrs.  Swan  and  Dodds  would  be  proper  parties  to  a  suit  for  the 
administration  of  the  intestate's  estate,  since  they  must  be  parties 
to  the  taking  of  the  accounts.    The  first  ground  of  the  demurrer 
was,  that  the  bill  seeks  to  administer  the  real  as  well  as  the  per- 
sonal estate,  whereas  Messrs.  SvHin  and  Dodds  are  interested  in  the 
personal  estate  only ;  but  if  the  demurrer  were  to  be  allowed  on 
thiB  ground,  it  would  be  equivalent  to  holding  that  every  bill  filed 
against  a  legal  personal  representative,  and  praying  for  the  ad- 
ministration of  the  real  as  well  as  of  the  personal  estate  of  the 
testator  or  intestate,  is  demurrable.     The  other  ground  of  the  de- 
murrer was,  that  the  bill  went  on  to  pray  that  the  trusts  of  the 
intestate's  marriage  settlement  might  be  performed,  and  Messrs. 
Swan  and  Dodda  had  no  concern  with  them.    I  regard  the  law  with 
respect  to  multifariousness  as  settled  by  Campbell  v.  Mackay  (1), 
that  where  all  the  Plaintiffs  have  a  common  interest  in  the  whole 
of  the  matter  comprised  in  the  bill,  the  objection  of  multifarious- 
ness set  up  by  Defendants  who  are  concerned  only  in  a  portion  of 
the  subject-matter,  is  a  question  of  discretion,  to  be  determined  upon 
considerations  of  convenience  with  regard  to  the  circumstances  of 
each  particular  case.    The  question  is,  according  to  Pointan  v. 
PcinUm  (2),  whether  the  various  subjects  as  to  which  relief  is 
sought  are  such  as,  if  fit  for  discussion,  can  be  properly  dealt  with 
in  one  suit.    My  opinion  being  that  the  various  rights  and  interests 
of  the  infant  Plaintiffs  can  be  most  conveniently  ascertained  in 
one  suit,  I  must  overrule  the  demurrer. 

Solicitors :  Messrs.  Sharp  &  UlUthome  ;  Mr.  E.  Peacopp,  agent 
for  Messrs.  Coatea  &  Son,  Wetherhj^  Yorkshire, 

(])  1  My.  &  Cr.  C03.  (2)  Law  Rep.  12  Eq.  647. 
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M  B.      In  re  TRADERS'  NORTH  STAFFORDSHIRE  CARRTING- 
1874  COMPANY. 

De^     Ex  parte  NORTH  STAFFORDSHIRE  RAILWAY  COIIPANY. 

Company — Winding-up — Distress  hy  Creditor — Companies  Act^  1862  (25<i^26 

Vict.  c.  89),  M.  87, 163. 

A  distress  levied  by  a  creditor  of  a  company  in  course  of  winding  up  by* 
or  under  the  supervision  of  the  Court,  after  the  commencement  of  the  wind- 
ing-up, is  void. 

SecuSg  if  the  distress  is  levied  by  a  party  who  cannot  prove  in  the  winding- 
up. 

In  re  Exhall  Coal  Mining  Company  (1)  and  In  re  Lundy  Granite 
Company  (2)  discussed. 

On  the  8th  of  April,  1874,  the  Traders'  North  Staffordshire  Car- 
rying Company,  Limited,  passed  an  extraordinary  resolution  under 
sect  129  of  the  Companies  Ad,  1862,  for  winding  up  the  company 
voluntarily. 

On  the  11th  of  April,  1874,  the  North  Staffordshire  Bailway 
Company  J  the  owners  of  the  Trent  and  Mersey  CanoX,  seized  and 
distrained  upon  eleven  canal  boats  belonging  to  the  Traders^  Com^ 
pany  for  arrears  of  toll  due  to  the  railway  company. 

Such  distress  was  levied  under  powers  conferred  on  the  original 
proprietors  of  the  canal  (to  whose  rights  the  railway  company  ba<) 
succeeded)  by  a  private  Act  of  Parliament  (1  Will.  4,  c  x.) ;  the 
material  section  (211)  is  set  out  below  (3).    The  boats  were  not 


(1)  4  D.  J.  &  S.  377. 

(2)  Law  Rep,  6  Ch.  462. 

(3)  Sect  211 :  "  And  be  it  further 
enacted  that  the  said  tolls  hereby  made 
payable  shall  be  paid  at  such  place  or 
places  near  the  said  navigation  to  such 
person  and  in  such  manner  and  under 
such  regulations  as  the  said  company 
hereby  established  shall  appoint ;  and  in 
case  of  neglect  or  refusal  of  payment 
on  demand  of  any  of  the  tolls  by  this 
Act  authorized  to  be  demanded  and 
taken,  or  any  part  thereof,  or  any 
arrears  of  such   tolls,  to  the  person 


appointed  to  receive  the  same,  the  said 
company  may  sue  for  the  said  tolls  re- 
spectively by  action  of  debt  or  upon 
the  case  in  any  Court  of  Record,  and 
in  every  such  action  it  shall  be  suffix 
cient  for  the  Plaintiffs  to  declare  that 
under  or  by  virtue  of  a  certain  Act 
intituled  [here  set  forth  the  title  of  this^ 
Act]  the  said  company,  or  their  assig- 
nees or  mortgagees,  as  the  case  may 
be,  are  lawfully  possessed  of  or  entitled 
to  such  tolls  as  in  and  by  such  action 
are  sought  to  be  recovered,  and  to  allege 
when,  where,  how,  and  wherefore  such 
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redeemed  within  five  days  from  the  levying  of  the  distress,  and  M.  B. 
the  railway  company  became  entitled  nnder  their  said  powers  to  1874 
sell  the  boats  on  the  17th  of  April.    No  sale  was  then  made.  in  re 

On  the  24th  of  April  a  creditor's  petition  for  winding  up  the  NoBra^SM- 
Traders*  Company  was  presented,  and  on  the  25th  of  April  an  ^formhirb 
injunction  was  granted  to  restrain  the  company  from  selling  the     ^^  ^^ 
boats.     On  the  2nd  of  May  an  order  was  made  for  continuing  the  North  Staf. 
winding-up  of  the  company  under  supervision. 

The  boats  were  afterwards  sold  by  arrangement,  and  the  proceeds 
of  sale  paid  into  a  bank  in  the  joint  names  of  trustees  for  the  two 
companies. 

The  liquidator  now  applied  by  summons  that  the  sum  standing 
in  the  names  of  the  trustees  might  be  paid  to  him. 

Hr.  Fischer,  Q-0.,  and  Mr.  CozensSardy,  for  the  liquidator : — 

Sect.  163  of  the  Companies  Act,  1862,  enacts  positively  that 
where  any  company  is  being  wound  up  by  the  Court  or  subject  to 
the  supervision  of  the  Court,  any  attachment,  sequestration,  dis- 
tress, or  execution  put  in  force  against  the  estate  or  effects  of  the 
company  after  the  commencement  of  the  winding-up  shall  be  void 
to  all  intents.  Here  the  winding-up  commenced  on  the  8th  of 
April :  JBodffkinson  v.  KeRy  (1) ;  Weston's  Case  (2) ;  the  distress 
was  not  levied  untU  the  11th  of  April.  It  will  be  said,  however,  on 
the  authority  of  In  re  ExhaU  Coal  Mining  Company  (3),  that  sect* 


tollfl  became  payable  to  the  said  Plain* 
tifis;  or  such  person  so  appointed  as 
aforesaid  may,  and  he  or  she  is  hereby 
empowered,  to  seize  and  take  the  goods 
or  other  things  for  or  in  respect  where- 
of any  tolls,  or  any  arrears  thereof, 
ought  to  have  been  paid,  or  any  part 
thereof  respectively,  and  the  boat, 
vessel,  or  carriage  laden  therewith,  and 
in  like  manner  to  seize  and  take  any 
other  boat  or  other  vessel  or  caniage 
belonging  to  the  person  from  whom 
such  arrears  shall  be  due,  whether  laden 
or  empty,  passing  or  being  upon  tho 
said  navigation  and  railways,  or  either 
of  them,  for  any  arrears  of  tolls  due  and 
payable  to  the  said  company,  and  to 


detain  the  same  boats,  vessels,  and  car- 
riages until  such  payment  shall  be 
made,  and  also  until  payment  of  nil 
tolls  and  arrears  of  the  said  tolls  which 
may  be  due  from  the  owner  of  such 
boat,  or  other  vessel,  carriage,  or  goods 
to  the  said  company,  together  with  rea- 
sonable charges  for  such  seizure  and 
detention,  and  if  such  distress  shall  not 
be  redeemed  within  five  days  after  the 
taking  thereof,  the  same  shall  be  ap- 
praised and  sold  in  like  manner  as  the 
law  directs  in  cases  of  distress  for  rent"* 

(1)  Law  Rep.  6  Eq.  496. 

(2)  Ibid.  4  Ch.  20. 

(3)  4  D.  J.  &  S.  377. 
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M.  B.       163  is  to  be  read  in  conjunction  with  sect  87,  which  provides  that 

1874       where  an  order  ha^  been  made  for  winding  up  a  company,  no  suit, 

<  In  re       action,  or  other  proceeding  shall  be  proceeded  with  or  commenced 

NoBT^^F-  fig&ii^st  the  company  except  with  the  leave  of  the  Court  and 

roBDBHCBB    subjoct  to  such  terms  as  the  Court  may  impose.    Here  no  leave  to 

Ex  parte     Proceed  with  the  distress  has  been  obtained. 

North  Staf- 

roRDSHiBK       [The  Master  of  the  Bolls  : — I  think  the  case  ought  to  be 

*  dealt  with  in  the  same  way  as  if  the  railway  company  were  now 

asking  for  leave  to  proceed  with  the  distress.] 

Then  it  is  submitted  that  such  leave  ought  not  to  be  granted. 
The  object  of  that  part  of  the  Companies  Ad,  1862,  which  relates 
to  winding-np  was  to  prevent  one  creditor  obtaining  an  undue  pre- 
ference over  another.  The  effect  of  giving  leave  to  proceed  with 
the  distress  in  the  present  case  would  be  to  sweep  away  from  the 
general  body  of  the  creditors  a  large  portion  of  the  assets.  Leave 
to  proceed  with  a  distress  ought  not  to  be  given  except  where  the 
refusal  of  leave  would  work  gross  injustice :  In  re  Lundy  Chraniie 
Company  (1). 

Mr.  Southffate,  Q.C.,  and  Mr.  Kekewich,  for  the  railway  com- 
pany : — 

The  case  of  In  re  ExhaB  Coal  Mining  Company  (2)  shews  that 
the  Court  has  a  discretion  to  grant  leave  in  such  cases,  and  that 
discretion  ought  to  be  exercised  in  our  favour,  inasmuch  as  our 
title  to  sell  the  boats  was  complete  long  before  any  injunction  was 
granted :  In  re  Great  Steam  Ship  Company  (3).  The  principle 
which  guides  the  Court  in  these  cases  is,  that  creditors  who  have 
put  in  force  their  legal  rights  are  not  to  be  deprived  of  the  fruits 
of  their  diligence. 

Sib  G.  Jessel,  M.B. : — 

The  only  difficulty,  to  my  mind,  arising  in  this  case  has  been 
caused  by  the  decisions  on  the  statute.  The  section  of  the  Act  of 
Parliament  appears  to  me  about  as  plain  an  enactment  as  was 
ever  penned,  and  about  as  easy  to  understand  as  any  section  of 

(1)  Law  Bep.  6  Ch.  462.  (2)  4  D.  J.  &  S.  377. 

(3)  4  D.  J.  &  S.  63. 
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an  Act  of  ParliameBt  could  possibly  be.    The  words  of  sect.  163 .      IL  B. 
are :  **  Where  any  company  is  being  wound  up  by  the  Court  or        1874 
subject  to  the  supervision  of  the  Court,  any  attachment,  seques*       jm^ 
tration,  distress,  or  execution  put  in  force  against  the  estate  or  j^^^g^AF- 

effects  of  the  company  after  the  commencement  of  the  winding-up    fobdshibe 
*iii  •!         11  •  MT»  T  -I  '      \  i/»       Carbtino  Co. 

shall  be  void  to  all  intents.      It  is  not  disputed  in  the  case  before     Extmru 
me  that  the  commencement  of  the  windinff-up  was  the  8th  of  North  Staf- 

'^  FORDSHIRB 

April,  1874 ;  it  is  not  disputed  that  the  distress  in  question  was  Railway  Go. 

made  upon  the  11th  of  April,  1874 ;  and  it  is  not  disputed,  also,  that 

an  order  for  winding  up  the  company,  which  is  still  in  force,  was 

made  on  the  2nd  of  May,  1874,  and  that  it  is  an  order  to  wind  up 

under  supervision.    The  consequence  is  that  every  word  of  that 

section  apparently  applies,  and  the  distress  is  void  to  all  intents. 

The  distress  in  question  was  made  by  the  North  Staffordshire 

Railway  Company^  who,  having  succeeded  to  the  business  and 

rights  of  a  canal  company,  had,  under  a  private  Act  of  Parliament, 

the  usual  powers  either  of  bringing  an  action  against  their  debtor 

for  arrears  of  tolls  due  by  him,  or  in  the  alternative  of  seizing  any 

barge  of  the  debtor  which  might  happen  to  be  on  the  canal  in  the 

shape  of  a  distress,  and  selling  it  according  to  the  ordinary  law 

of  distress,  paying  themselves  out  of  the  proceeds  of  that  sale 

the  arrears  of  debt  due  by  the  debtor  to  them.    It,  therefore, 

is  exactly  the  case  of  a  creditor  of  the  company  electing  to  get 

execution,  for  that  is  what  it  is,  though  a  summary  one  by  way  of 

distress  instead  of  by  way  of  action  of  debt.    In  substance  it  is 

getting  payment  by  the  creditor  out  of  the  goods  of  his  debtor, 

and  a  preferential  payment  as  between  that  creditor  and  the  other 

creditors  of  the  debtor ;  and,  as  I  understand  it,  the  very  object 

and   meaning  of  the  Act  of  Parliament  was    to  prevent  any 

such  preference  being  obtainable  after  the  commencement  of  the , 

winding-up. 

It  appears  to  me,  therefore,  that  if  we  look  either  at  the  words 
of  the  section  or  at  the  spirit  and  meaning  of  the  enactment,  they 
both  point  the  same  way,  namely,  to  prevent  this  particular 
creditor  getting  a  preference  out  of  the  goods  of  the  debtor. 

But  then  it  is  said  that  there  are  decisions  of  the  Court  of 
Appeal  in  Chancery  (which  I  need  not  say  are  binding  upon  me) 
which  have  decided  the  exact  contrary  to  be  the  meaning  of  the 
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M.  B.  Act  of  Parliament.  I  cannot  but  say  that  there  has  been 
1874  addressed  to  me  an  argument  fairly  founded  upon  one,  if  not  upon 
In  re  both  of  those  decisions.  Difficulties  not  at  first  sight  easy  to  be 
No&TH  Stat-  S^^  ^^^^  ^^  ^^^^  ^^o™  ^  consideration  of  those  decisions.  In  the 
CARim^^  ^^*^®  ^^  ^^  ^^  JEaAaH  Coal  Mining  Company  (1),  which  was  the  first 
£e  paru  of  those  decisions,  the  company  was  not  the  debtor  of  the  landlord ; 
^^SflmBB^'  the  actual  tenant  of  the  landlord  was  a  person  who  was  in  eflect 
Railway  Co.  the  trustee  for  the  company.  At  law,  and  for  certain  purposes 
in  equity  also,  the  company  were  strangers  to  the  landlord.  The 
landlord,  after  the  commencement  of  the  winding-up,  that  is,  after 
the  presentation  of  the  Petition  (it  being  the  case  of  a  compulsory 
winding-up),  put  in  a  distress,  and  under  that  distress  he  took 
some  of  the  goods  of  the  company,  which  were  upon  the  land  or 
in  the  mine,  and  the  question  was  whether  the  163rd  section 
avoided  that  distress.  It  was  held,  first  by  the  late  Master  of  the 
Bolls,  and  afterwards  by  the  Lords  Justices  on  appeal,  that  the 
distress  was  valid  and  ought  to  be  enforced.  The  two  Lords 
Justices  did  not  agree  in  their  reasons  According  to  the  report. 
Lord  Justice  Knight  Bruce  gave  as  a  reason,  after  stating  that  the 
proposition  of  the  Appellant  was  altogether  unreasonable  and 
unjust,  that  there  was  nothing  in  the  163rd  section  which  made 
'<  it  incumbent  upon  the  Court  to  say,  when  a  distress  has  been 
put  in  force  before  the  making  of  the  winding-up  order,  that  the 
company  was  then  being  wound  up  within  the  meaning  of  the 
163rd  section."  Speaking  with  the  greatest  deference,  His  Lord* 
ship  appears  in  that  to  have  fallen  into  a  mistake,  for  the  very 
words  of  the  section  are,  that  where  the  company  is  being  wound 
up  by  the  Court,  the  distress  which  is  to  be  void  is  the  one  made 
after  the  commencement  of  the  winding-up ;  not  after  the  wind- 
ing-up, but  after  the  commencement  of  the  winding-up.  The 
words  •*  being  wound  up "  must  refer  to  a  period  after  the  order 
for  winding  up  is  made.  Every  company  is  being  wound  up  from 
the  time  when  the  order  to  wind  up  is  made  until  the  windings 
up  is  terminated.  However,  Lord  Justice  Turner  did  not  concur 
in  the  view  so  expressed  by  Lord  Justice  Knight  Bruce  of  the 
163rd  section,  and  therefore,  as  the  Lords  Justices  differed  in 
their  view,  I  think  I  am  entitled  to  adopt  my  own.    The  Lord 

(1)  4  D.  J.  &  S.  377. 
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Justice   Turner  concurred  in  the  decision  for   another  and  a        M.R. 
totally  different  reason,  and  his  reason  was  that  the  163rd  sec-        1874 
tion  of  the  Act  was  only  to  avoid  attachments,  &c.,  where  leave       xn  re 
had  not  been  given  under  the  87th  section.     That  is  quite  a  j^^mra  s"  af- 
different  ground.    The  87th  section  empowers  the  Court  to  give    tordshibe 

1  ^  1.1  .  *  .i.    1      ^  11      .      Cabbying  Co. 

leave  to  proceed  with  actions ;  of  course,  if  the  Court  could  give     ^^  ^^ 
leave  to  go  on  with  an  action  up  to  and  including  execution,  it  North  Staf- 

F0BD8HIBE 

is  quite  absurd  to  say  that  the  execution  under  that  action  shall  BailwatCo. 
be  void,  and  the  two  sections  cannot  stand  together  except  with  """ 
the  interpretation  given  by  Lord  Justice  Turner,  that  the  163rd 
section  does  not  avoid  any  execution  when  leave  has  been  given 
by  the  Court  to  prosecute  the  action.  The  two  sections  may  well 
be  read  together,  taking  the  163rd  section  to  be  subject  to  an 
exception  where  the  Court  gives  leave  under  the  87th  section. 
That  was  the  view  of  Lord  Justice  Turner* 

Then  the  matter  came  before  the  present  Lords  Justices,  in  the 
ease  of  In  re  Lundy  Granite  Company  (1).  In  that  case,  as  in  In  re 
EzhaU  Coal  Mining  Company  (2),  the  company  was  not  the  tenant. 
The  person  who  was  tenant  was  the  person  who,  I. suppose,  was 
a  trustee  for  the  company.  The  company  was  not  the  tenant,  but 
was  the  equitable  owner  of  the  lease ;  the  original  lessee,  or  some 
assignee  from  him,  was  the  tenant.  Now,  the  landlord  distrained 
after  the  winding-up  order,  not  merely  after  the  commencement 
of  the  winding-up,  and  the  question  was,  he  having  taken  the 
goods  of  the  company,  whether  the  distress  was  valid.  The  late 
Master  of  the  Bolls  held  that  it  was  not  valid.  There  was  an 
appeal  from  that  decision,  and  the  order  was  reversed,  but  the 
judgment  of  the  Lords  Justices,  as  I  understand  it,  takes  this 
distinction,  that  where  the  right  of  the  landlord  against  his  own 
tenant,  not  being  the  company,  is  not  the  right  of  a  creditor  of 
the  company,  but  is  simply  the  right  to  take  the  goods,  whose- 
soever they  happen  to  be,  the  163rd  section  has  no  application.  Of 
course  there  is  considerable  difficulty  in  the  words,  but  the  meaning 
that  they  put  upon  the  section  was  this,  that  it  must  be  a  distress 
against  the  estate  or  effects  of  the  company  as  estate  or  effects  of 
the  company — ^that  is,  a  distress  which  could  not  have  been  validly 
made  in  any  other  character.    I  do  not  say  that  I  can  find  the 

(1)  Law  Rep.  6  Ch.  4G2.  (2)  4  D.^J.  &  S.  377. 


66  EQUITY  OASES.  [L.  B. 

M.  B.       words  in  the  section,  but  that  is  the  decision^  and  a  reason  is  given 

1874        for  it  which  appears  to  be  of  considerable  cogency,  if  I  may  say  so 

^^       with  great  respect,  and  that  is  this,  that  the  meaning  of  the  Act 

Tradkw'  ^  y^Q  to  ensure  equality  amongst  the  creditors,  and  the  creditor 

FOBDSHiBE    whoso  procccding  was  restrained  was  to  come  in  and  prove  with 

Ex    He     ^^^  ^^^ '  ^^^  ^  ^^^  ^^^'^  before  their  Lordships  the  landlord  was 
NoBTH  STAr-  not  a  creditor  at  all,  and  therefore,  instead  of  prodacing  equality, 

W^PT\B11  f  HIE 

Bailwat  Co.  it  would  have  produced  inequality,  by  depriving  him  of  his  legal 
right  to  a  distress,  and  giving  him  nothing  at  all.  It  seems  to 
me,  as  I  said  before,  that  that  ia  a  reason  of  very  great  force.  As 
I  read  the  decision,  therefore,  it  merely  amounts  to  this,  that 
where  the  landlord  is  a  stranger,  but  is  not  a  creditor  of  the 
company,  and  where  he  seizes  the  goods  under  his  ordinary  rights 
of  landlord,  as  being  a  stranger's  goods  on  the  lands  of  his  tenant, 
the  163rd  section  does  not  apply.  I  must  say,  it  appears  to  me, 
although  I  do  not  find  the  words,  that  the  reason,  the  spirit,  and 
the  meaning  of  the  Act  are  entirely  in  accordance  with  the 
decision  of  the  present  Lords  Justices  in  In  re  Lundy  Oranite 
Company  (1).  Of  course,  as  I  said  before,  if  it  were  not  so,  you 
would  destroy  the  right  of  the  landlord,  and  you  would  give  him 
nothing  in  return. 

Now  that  that  is  really  the  view  of  their  Lordships  I  think 
may  be  gathered  from  some  passages  in  their  judgments.  Lord 
Justice  James  says  this  (2) :  '^  We  must  consider  what  is  the  posi- 
tion of  a  stranger  under  the  Act,  the  landlord  havmg  the  power  of 
distress  against  the  tenant.  [His  Lordship  read  the  163rd  sec- 
tion.] Now  these  words  cannot  be  taken  as  meaning  that  the 
distress  is  to  be  absolutely  void  to  all  intents,  or  else  the  Court 
would  have  no  jurisdiction  to  allow  the  landlord  to  proceed" — that 
is  in  accordance  with  Lord  Justice  Turner's  decision  in  Jn  re  Exhatt 
Coal  Mining  Company  (3) — '^  and,  moreover,  a  distress  would  be  void 
as  against  another  lessee  if  the  goods  of  the  company  were  left  on 
the  land  and  were  taken.  But  it  is  impossible  that  a  distress  on 
land  can  be  void  merely  because  the  company  have  goods  there." 
With  the  greatest  possible  respect  to  the  Lord  Justice,  I  do  not 
think  that  that  is  a  fair  construction — ^a  distress  put  in  force  to  be 

(1)  Law  Bep.  6  Ch.  462.  (2)  Law  Hep.  6  Ch.  466. 

(3)  Law  Bep.  6  Cb.  467. 
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void  to  all  intents  most  mean  so  far  as  regards  the  goods  of  the  H.  B. 
company.  It  never  could  have  been  read,  I  think,  fairly  to  make  i874 
it  void  against  other  people.  No  doubt  that  is  the  literal  meaning  ^^ 
of  the  words,  bnt  I  do  not  think  that  that  is  a  fair  constraction.  J^^^^' 

NOBTH  StAT- 

Then  his  Lordship  says:  ''In  no  other  part  of  the  Act  is  any  fobdshire 
person  dealt  with  except  the  company,  its  creditors,  and  its  con-  ^^  . 
tribatories.  The  sole  object  of  the  Act  was  to  make  an  equitable  North  Staf- 
provision  in  the  nature  of  a  bankruptcy  for  the  distribution  of  the  Bailway  Co. 
effects  of  the  company  amongst  the  persons  entitled,  but  not  to 
alter  any  other  rights  which  they  might  acquire  during  the  wind- 
ing-up." That,  if  I  may  say  so,  is  a  proposition  which  commands 
my  most  cordial  assent.  Then  he  goes  on  to  say :  ''  If  the  ofiScial 
liquidator  chooses  to  leave  goods  in  the  order  and  disposition  of  a 
bankrupt,  there  is*  nothing,  so  far  as  I  can  see,  to  prevent  the 
assignee  from  taking  them ;  and  so  if  he  leaves  goods  in  a  house 
where  a  landlord  has  a  right  to  distrain,  the  official  liquidator 
must  take  the  consequences.  It  must  be  the  true  meaning  of 
the  Act  to  consider  these  provisions  as  confined  to  proceedings  by 
a  creditor  of  the  company  against  the  goods  of  the  company ;  and 
the  Act  must  be  read  according  to  the  manifest  intention,  which 
could  not  have  been  that  during  the  many  years  over  which  the 
winding-up  may  extend,  the  Court  should  have  power  to  interfere 
with  the  rights  of  every  one  who  happened  to  have  goods  of  the 
company  in  his  possession.  The  landlord  has  a  right  to  proceed 
against  his  tenant,  and  against  the  goods  of  every  stranger  which 
happen  to  be  upon  the  land,  and  subject  to  distress."  I  think 
that  that  entirely  makes  out  the  proposition  I  have  mentioned, 
that  the  exception  from  the  operation  of  the  163rd  section  is 
confined  to  the  case,  which  was  the  one  before  their  Lordships, 
viz.,  that  of  a  stranger  taking  the  goods  of  the  company.  Then 
Lord  Justice  MdUsh  says :  ''  It  is  a  question  of  general  impor- 
tance whether  this  section  relates  only  to  distress  against  the 
company,  that  is  to  say,  where  the  company  is  the  debtor,  or 
extends,  as  has  been  contended,  to  all  cases  of  distress" — He 
takes,  in  fact^  the  same  distinction  where  the  company  is  tho 
debtor — *^  The  landlord  is  by  the  law  of  this  country  entitled  to 
take  as  a  security  for  his  rent  the  goods  upon  his  land,  whomsoever 
they  belong  to.    Then,  was  it  intended  to  deprive  the  landlord  of 
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M.  B.       that  right  if  the  goods  happened  to  belong  to  a  compaDy  under 

1874        liqnidation  ?    It  would  be  very  extraordinary  if  the  Legislature 

"^^       had  deprired  the  landlord  of  that  right,  without  clear  and  express 

Tradkrs'  ^  words,  and  without  giving  him  any  compensation.    The  right  to 

F0RD6HIRB    provo  debts  is  confined  to  creditors  of  the  company,  and  if  this 

^Ez    rte     8^^^*^^  makes  this  distress  void,  I  do  not  see  what  power  the  Court 

NoBTH  Staf-  would  have  to  say  that  the  landlord  has  any  right  to  prove  for 

F0RD6HIBB       ,.,i„  .fw* 

Bailway  Co.  his  debt. 

It  therefore  seems  to  me  plain  that  both  of  the  present  Lords 
Justices  take  this,  which  I  may  say,  with  great  respect,  appears  to 
me  to  be  a  very  sensible,  view  of  the  Act.  It  would  be  monstrous 
to  hold  that  this  section  deprived  the  landlord  of  his  right  to 
take  the  goods  of  a  stranger  to  him,  simply  because  the  stranger  was 
a  company  in  liquidation,  without  giving  him  the  correlative  right 
of  proving  against  the  company's  assets,  and  being  paid  pro  rata 
with  the  company's  creditors.  It  never  could  be  intended  to  do 
more  than  insure  a  just  distribution  amongst  the  creditors.  The 
case  I  have  before  me  is  the  very  case  that  was  put  as  an  illustra- 
tion by  Lord  Justice  James — it  is  a  distress  by  a  creditor  against 
the  goods  of  the  company,  his  debtor.  It  is  an  attempt  by  the 
creditor  to  obtain  a  preference  as  between  himself  and  the  other 
creditors,  and  it  is  a  preference  obtained,  or  sought  to  be  obtained, 
after  the  commencement  of  the  winding-up. 

I  hold,  therefore,  that  the  claim  of  the  railway  company  is  ill- 
founded,  and  that  the  whole  of  the  money  belongs  to  the  liqui- 
dator. 

Solicitors:  Messrs.  Wortliington  Evans  &  Co,,  agents  for  Mr. 
W.  H.  Bishop,  StoJce-upon-Trent ;  Messrs.  BurcheU. 
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TODD  V.  MOORHOUSB.  M.  R. 


,[1872    T.    62.] 

SeUlemetU — Tenant  for  Lift^8hare$ — Calh~~Advanee$  by  Tenant  for  lAft^ 

Lien — Interest, 

A  tenant  for  life  under  a  settlement  comprising  shares  has  a  lien  on 
the  shares  for  repayment  with  interest  of  advances  made  at  the  request  of 
the  trustees  for  the  purpose  of  pajring  calls  on  the  shares,  even  though  the 
trustees  mightyhy  exercising  powers  vested  in  them,  have  raised  the  necessary 
money  otherwise. 

DY  a  settlement,  dated  the  lOtK  of  July,  1845,  made  on  the  marriage 
of  the  Plaintiff,  Balph  Todd,  with  Mary  Teiley,  his  second  wife,  the 
trusts  of  a  sum  of  £6000,  then  in  the  hands  of  the  trustees  of  the 
settlement,  were  declared  to  be  to  invest  the  same  in  (amongst  other 
things)  the  purchase  of  shares,  stocks,  funds,  debentures,  or  scrip 
of  any  railway  company  or  railway  companies  in  the  United  King- 
dom,  and  to  sell,  vary,  and  transpose  the  inyestments  from  time  to 
time,  and  to  stand  possessed  of  such  investments  upon  trust  to  pay 
the  income  to  Mary  TeUey  during  her  life  for  her  separate  use, 
without  power  of  anticipation,  and  after  her  death  to  pay  the 
income  to  the  Plaintiff  (in  case  he  survived  her)  during  his  life ; 
and,  subject  to  such  life  interests,  upon  trusts  for  the  benefit  of  five 
daughters  of  the  Plaintiff  by  a  former  marriage. 

Part  of  the  £6000  was  invested  in  the  purchase  of  forty-six  shares 
in  the  Leeds  and  Dewsibury  Bailway  and  Canal  Company,  and 
twenty-nine  shares  in  the  Leeds  and  Manchester  Railway  dympamy. 
On  these  shares,  calls  amounting  in  the  whole  to  £463,  were  made 
in  or  about  1848. 

The  bill  alleged,  and  the  Court  found  the  fact  to  be,  that  Mrs. 
Todd  at  the  request  of  the  trustees  advanced  and  lent  to  them  out 
of  her  separate  moneys,  and  for  the  purpose  of  avoiding  the  forfei- 
ture or  sale  of  the  said  shares,  the  sums  necessary  to  pay  the  said 
calls :  and  Hccordingly  the  calls,  amounting  in  the  whole  to  £463, 
were,  prior  to  1852,  paid  by  the  trustees  out  of  the  advances  made 
by  Mrs.  Todd  for  the  purpose. 
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M.  B.  The  shares  were  subsequently  converted  into  £1500  London  and 

1S74       North  Western  Railway  stock. 

XoDD  ^i*s«  Todd  during  her  life  received  the  whole  income  of  the 

MooimousE.  *^^®*  t^i^d.    She  died  in  May,  1867,  having  made  a  will  of  which 
—        the  Plaintiff  was  named  executor ;  and  letters  of  administration 
with  the  will  annexed  had  been  granted  to  the  Plaintiff  accord- 
ingly. 

The  bill  prayed  for  a  declaration  that  the  Plaintiff,  as  the  legal 
personal  representative  of  his  late  wife,  was  entitled  to  a  lien  on 
the  £1500  London  and  North  Western  BaUway  stock  to  secure  the 
repayment  of  the  said  sum  of  £463  with  interest  from  the  death  of 
Mrs.  Todd;  and  for  consequential  relief. 
The  cause  now  came  on  to  be  heard. 

Mr.  Bagshawe^  Q*C.,  and  Mr.  Graham  Hastings^  for  the  Plaintiff, 
eferred  to  Burridge  v.  Bow  (1);  Botvley  v.  JJnwin  (2)  :  Shearman 
v.  British  Empire  Assurance  Company  (3). 

Mr.  Marten^  Q-C.,  and  Mr.  E.  Cutler^  for  the  trustees  of  the 
settlement. 

Mr.  Whitehome,  for  the  beneficiaries,  insisted  that  a  lien  for 
payments  in  the  nature  of  salvage  only  exists  where  the  trustees 
could  themselves  advance  the  money  and  obtain  a  charge  on  the 
trust  property  for  it ;  that  whereyer,  as  in  the  present  case,  the 
trustees  could  have  raised  the  money  necessary  to  make  the  pay- 
ments by  sale  or  otherwise,  they  could  not  create  a  charge  in  their 
own  favour,  still  less  in  favour  of  another:  Darcy  v.  Gro/i  (4); 
Claek  V.  Holland  (5).  He  also  contended  on  the  fiGU^ts  that  Mrs. 
Todd  intended  the  money  as  a  gift :  and  that  her  acts  during  her 
lifetime  precluded  herself  and  her  representatives  from  claiming 
a  lien. 

Sir  Gt.  Jessel,  M.R.  : — 

I  should  have  been  very  sorry  indeed  if  any  Judge  had  ever 
stated  the  law  in  accordance  with  the  proposition  laid  down  by 

(1)  1  Y.  &  C.  Ch.  183.  (3)  Law  Rep.  14  Eq.  4. 

(2)  2  K.  &.J.  138.  (4)  9  Ir.  Cb.  Rep.  19. 

(5)  19  Beav.  262. 
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Mr.  Whitehome.  The  proposition  he  affirms  is  this^  that  if  one  of  IL  R. 
the  eestais  que  trust  advances  money  for  the  purpose  of  paying  a  1874 
sum  properly  payable  out  of  the  corpus  of  the  trust  funds,  then,  ^£^ 
unless  it  can  be  shewn  that  the  trustees  could  not  raise  the  money   ^    ^' 

in  any  other  way,  the  person  advancing  his  money  is  to  lose  it.        

That  is,  the  cestuis  que  trust  are  to  be  enriched  by  the  amount  ad- 
vanced merely  because  the  trustees  by  some  possible  means  or  other 
could  otherwise  have  raised  that  amount,  and  the  cestuis  que  trust 
can,  therefore,  keep  both  the  money  advanced  and  the  property 
which  ought  to  have  been  sold  to  raise  the  money.  Common  sense, 
common  honesty,  and  sound  law  are  altogether  against  any  such 
eztrayagant  notion. 
The  case  of  the  Plaintiff  is  of  the  simplest  possible  kind. 
[His  Honour  then  stated  the  facts,  and  came  to  the  conclusion  on 
the  evidence  that  Mrs.  Todd,  in  advancing  the  money,  was  not 
making  a  gift,  but  was  complyiug  with  the  urgent  request  of  the 
trustees  in  order  to  prevent  the  shares  being  sold  or  forfeited :  and 
he  then  continued : — ] 

There  is,  to  my  mind,  no  defence  whatever,  and  I  think  the 
Defendants  would  have  done  well  to  have  admitted  the  claim. 
Their  first  defence  was  that  monstrous  proposition  of  law  to  which 
I  have  adverted,  which  I  think  does  not  deserve  any  further  consi- 
deration. Their  second  defence  is  that  the  lady  intended  it  as  a 
gift  and  not  as  a  loan.  When  we  look  at  the  evidence  I  think 
there  can  be  no  question  whatever,  even  if  the  onus  prohandivfere, 
as  it  is  not,  on  the  Plaintiff,  because  this  lady  was  not  the  mother 
bat  the  step-mother  of  the  children  who  were  entitled  in  remainder 
to  these  trust  funds,  and  there  was  no  presumption  of  law  that  she 
intended  a  gift  to  them,  and  there  is  no  presumption  of  fact.  Then 
it  is  said  she  never  made  this  claim  in  her  lifetime;  but  why 
should  she  make  a  claim  ?  She  was  receiving  the  dividends  on 
the  shares ;  she  did  not  want  them  to  be  sold ;  the  very  object  she 
had  in  advancing  the  money  was  to  prevent  the  shares  being  sold. 
Both  she  and  the  trustees  thought  that  a  sale  would  be  an  injury  to 
everybody ;  and  so  it  has  turned  out,  for  the  shares,  as  I  have  been 
informed  at  the  Bar,  have  risen  very  much  in  value.  But  after 
her  deatby  when  her  interest  has  ceased,  her  administrator  requires 
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H.  R,  to  be  repaid  the  money :  and  I  must  say  I  never  saw  a  clearer  case. 

1874  I  shall  make  a  decree  for  the  Plaintiff,  directing  £463  and  interest 

Todd  ^  ^  raised,  and  I  shall  give  him  the  costs  of  the  suit. 


HOORBOTJSX. 


Z)ee.  21. 


Solicitors:  Mr.  H.  M.  P.  Sheppard;  Messrs.  Torr^  Janeway,  db 
Co.,  agents  for  Messrs.  Simpson  &  Btirrell,  Leeds;  Mr.  W.  Q. 
Brighten ;  Messrs.  Biffe,  Busaell,  &  Biffe. 


M.  B.  FINNEGAN  v.  JAMES. 

^^^  [1874    F.    70.] 

Patent  Suit — Practice — Delivery  of  Particulars  of  Breaches  and  Objections — 

15  &  16  Vict,  c.  83,  s.  41. 

The  practice  prescribed  by  the  statute  15  &  16  Vict  c.  83,  s.  41,  with 
respect  to  actions  at  law  for  the  infriogement  of  letters  patent  ought  to  be 
followed  in  suits  in  equity  ajs  closely  aa  circumstances  will  permit. 

A  Plaintiff  in  a  patent  suit  ought  either  to  state  in  his  bill  the  particulars 
of  the  breaches  complained  of,  or  to  deliver  along  with  his  bill  a  written 
statement  of  such  particulars,  which  statement  need  not  be  filed.  A  Defen- 
dant in  a  patent  suit  ought  to  set  forth  in  bis  answer  the  particulars  of  any 
objections  on  which  he  relies. 

X  HIS  was  a  suit  to  restrain  the  infringement  of  a  patent 

The  Plaintiff  had  filed  interrogatories  requiring  the  Defendants 
(amongst  other  things)  to  set  forth  to  the  best  of  their  knowledge, 
information,  and  belief,  full  particulars,  specifying  the  names 
and  addresses  of  the  persons  by  whom,  the  places  where,  the 
dates  at  and  the  manner  in  which  the  Plaintiff's  inyention  was 
alleged  by  the  Defendants  to  hare  been  used  before  the  date  of 
the  Plaintiff's  patent  in  the  said  bill  mentioned.  The  Defendants 
declined  to  set  forth  such  particulars,  on  the  ground  that  the 
matters  inquired  after  related  exclusively  to  the  defence.  The 
Plaintiff  filed  exceptions,  which  now  came  on  to  be  heard. 

Mr.  Cookson,  for  the  Plaintiff: — 

It  may  be  admitted  that  xmder  the  general  practice  of  the  Court 
the  Defendant  would  not  be  required  to  furnish  such  particulars ; 
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bnt  the  practice  in  patent  suits  is  regulated  by  15  &  16  Vict.  M.  B. 
c.  83,  8.  41,  which  enacts  that  such  particulars  shall  be  given  by  1874 
the  Defendants,     [He  was  stopped.]  Pinneqah 

r. 

Mr.  Laivson,  for  the  Defendants : —  Jaxxs. 

It  is  clearly  settled  that  the  Defendants  are  not  bound  to  give 
the  discovery  sought  by  this  interrogatory  at  this  stage  of  the 
cause :  Daw  v.  Eley  (1) ;  BoviU  v.  Smith  (2).  The  provisions  of  the 
statute  apply  to  actions  at  law,  and  are  not  adopted  in  equity 
unless  issues  are  directed :  BoviU  v.  Ooodier  (3).  The  Defendants 
would  be  placed  at  great  disadvantage  if  they  were  required  to 
famish  these  particulars  now,  for  they  would  not  be  able  to  adduce 
at  the  hearing  any  other  instances  of  prior  user. 

[The  Master  of  the  Rolls  : — I  should  not  tie  the  Defendants 
so  strictly  as  that ;  but  if  they  set  up  any  other  instances  of  prior 
user,  I  should  expect  them  to  shew  that  they  discovered  them 
after  the  answer  was  put  in,  and  also  that  they  gave  proper  notice 
to  the  Plaintiff  of  their  intention  to  use  them  at  the  hearing.] 

At  all  events  the  Plaintiff  ought  to  furnish  particulars  of  the 
breaches  on  which  he  relies ;  he  has  not  done  that,  and  the  Defen- 
dants ought  not  to  be  required  to  put  in  a  further  answer  until 
the  Plaintiff  has  furnished  those  particulars. 

Sir  6.  Jessel,  M.B.,  said  that  he  saw  no  reason  why  the  practice 
as  to  famishing  particulars  should  be  confined  to  cases  in  which 
the  Court  directed  issues.  In  his  opinion  the  practice  at  law 
ought  to  he  followed  as  closely  as  circumstances  would  admit ;  and 
sufficient  consideration  had  not  been  given  to  the  effect  of  Sir  John 
Balfs  Act  (25  &  26  Vict.  c.  42).  The  Plaintiff  at  Law  was  required 
by  the  statute  (15  &  16  Vict  c.  83,  s.  41)  to  deliver  with  his  declara- 
tion particulars  of  the  breaches  complained  of;  and  the  Defendant 
was  required  to  deliver  with  his  pleas  particulars  of  the  objections 
relied  on.  By  analogy,  the  Plaintiff  in  Equity  ought  either  to  state 
in  his  bill  the  particulars  of  the  breaches  complained  of,  or  to 
deliver  along  with  his  bill  a  written  statement  of  such  particulars ; 
and  as  particulars  of  breaches  were  often  somewhat  lengthy,  it 

(i;  2  H.  &  M.  725.  (2)  Law  Rep.  2  Eq.  459. 

(3)  Law  Rep.  1  Eq.  35. 


James. 
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M.  B.  would  be  cheaper,  and  therefore  in  most  cases  preferable,  to  deliver 
1874  a  separate  statement^  which  need  not  be  filed.  The  Defendant,  on 
FiNNEGAir  ^^^  other  hand,  ought  in  his  answer  to  set  forth  the  particulars  of 
the  objections  he  relied  on ;  such  objections  were  generally  short, 
and  there  was  no  reason  for  putting  them  in  a  separate  document. 
In  the  present  case  the  exceptions  would  be  allowed ;  but  the 
Plaintiff  must  deliver  particulars  of  the  breaches  complained  of, 
and  the  Defendants  would  have  fourteen  days  from  the  time  of 
such  delivery  to  put  in  a  further  answer :  the  costs  to  be  costs  in 
the  cause. 

Solicitors:  Mr.  21  B.  Kent;  Messrs.  Western  &  Sons. 


Dec,  21. 


M.  B.  HOPKINSON  V.  FORSTER. 

^^*  [1873    H.    41.] 

Banker —  Cheque — Equitable  Ass ign men L 

A  cheque  U  not  an  equitable  assignment  of  the  drawer'^  balance  at  hts 
bankers. 
Dicta  in  Keene  v.  Beard  (1)  commented  on. 

1  HIS  was  an  interpleader  suit  instituted  by  Messrs.  Hopkinaon, 
bankers  and  army  agents,  for  the  purpose  of  ascertaining  the 
rights  of  the  claimants  to  a  fund  in  their  hands. 

The  Plaintiffs  were  the  bankers  of  the  Defendant  Forster,  who, 
up  to  the '  7th  of  May,  1867,  was  a  comet  in  the  3rd  Dragoon 
Gruards.  The  Plaintiffs  were  also  the  agents  of  that  regiment. 
On  the  7th  of  May,  1867,  Forster  retired  from  the  army,  having 
sold  his  commission,  and  on  the  following  day  it  became  the  duty 
of  the  Plaintiffs,  as  agents  of  the  regiment,  out  of  moneys  placed 
in  their  hands  as  such  agents  and  held  by  them  subject  to  the 
directions  of  the  military  authorities,  to  issue  to  Forster  the  sum  of 
£365  18s.  6d.,  the  price  of  the  commission.  On  that  date  a 
balance  of  £38  4s.  8d.  was  standing  to  Forster^s  credit  on  his  private 
banking  account. 

(1)  8  C.  B.  (N.S.)  372. 


FOBSTIB. 
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Various  claimB  having  been  made  to  the  proceeds  of  the  Bale  of  M.  B. 
the  commissioDy  this  suit  was  instituted,  and  the  Plaintiffs  paid  1874 
into  Court  the  sums  of  £365  IBs.  dd.  and  £38  ia.  8d,  HopmrsoK 

The  cause  now  came  on  to  be  heard.  Amongst  other  claims 
made  to  the  fund  in  Court,  was  one  by  the  Defendant  Dr.  CuSen^ 
which  arose  under  the  following  circumstances : — 

Dr.  CuUen  was  assistant-surgeon  in  the  regiment  to  which 
FoTiter  belonged.  In  February,  1867,  the  regiment  was  quartered 
in  India.  On  the  25th  of  that  month  Forrier  applied  to  CvUento 
change  a  cheque  for  him,  and  CttUen  accordingly  advanced  Forster 
£50,  he  giving  CuUen  a  cheque  for  that  amount,  dated  the  same 
day,  and  drawn  on  the  Plaintiffs.  On  the  23rd  of  April,  1867, 
the  Plaintiffs  received  a  letter  from.  Forster  in  the  following 
terms : — 

''Before  leaving  India  I  drew  some  cheques  on  you,  which 
I  hope  have  been  met  before  this  by  my  commission  money.  If 
they  have  not»  please  let  me  know ;  also,  how  soon  I  may  expect 
my  commission.  I  also  wish  you  to  place  £25  to  Captain  Fiiz- 
gendSs  credit  and  £50  to  Dr.  CuUen'Sy  as  soon  as  possible." 

The  cheque  was  presented  on  the  23rd  of  May,  1867,  and  was 
dishonoured. 

Mr.  ChiUtfy  Q.C.,  and  Mr.  Cracknall,  for  the  Plaintiffs. 

Mr.  A.  T.  Waisan,  for  Dr.  CuUen  :— 

First,  the  letter  written  by  Forster  created  a  charge  in  my 
favour. 

[The  Master  of  the  Bolls: — Tou  can  have  no  charge  in 
equity  without  an  intent  to  charge.  The  letter  on  which  you  rely 
was  not  written  with  any  intent  to  charge  the  fund ;  it  was  a  mere 
letter  of  instructions  to  the  bankers.] 

Secondly,  the  cheque  itself  constitutes  a  good  equitable  assign- 
ment. In  Keene  v.  Beard  (1),  Mr.  Justice  Byles  says,  with  respect 
to  a  cheque,  this :  "  In  one  respect  it  differs  from  a  bill  of  ex- 
change, it  is  an  appropriation  of  so  much  money  of  the  drawer's 
in  the  hands  of  the  banker  upon  whom  it  is  drawn  for  the  purpose 

(1)  8  C.  B.  (N.S.)  372. 


"^6  EQUITY  CASES.  [L.  K. 

^'  ^'  of  discharging  a  debt  or  liability  of  the  drawer  to  a  third  person ; 

i^  whereas  it  is  not  necessary  that  there  shoald  be  money  of  the 

HoPKixBON  drawer's  in  the  hands  of  the  drawee  of  a  bill  of  exchange."    That 

FoBSTER.  shews  my  claim  to  be  good,  at  all  events,  to  the  £38  4^.  8(2. 

Mr.  Baaiburgh,  Q.C.,  Mr.  Ghraham  Sastings^  Mr.  Davetf,  Mr. 
Kt9ch,  and  Mr.  Everitt,  were  for  other  Defendants. 

[Ex  parte  8otUh  (1)  and  Lariviere  v.  Morgan  (2)  were  referred 
to.] 

Sib  G.  Jessel,  M.R.  : — 

A  cheqae  is  clearly  not  an  assignment  of  money  in  the  hands 
of  a  banker :  it  is  a  bill  of  exchange  payable  at  a  banker's.  The 
banker  is  bound  by  his  contract  with  his  customer  to  honour  the 
cheque,  when  he  has  sufficient  assets  in  his  hands;  if  he  does  not 
fulfil  his  contract  he  is  liable  to  an  action  by  the  drawer,  in  which 
heavy  damages  may  be  recovered  if  the  drawer's  credit  has  been 
injured.  I  do  not  understand  the  expressions  attributed  to  Mr. 
Justice  Bylea  in  the  case  of  Keene  v.  Beard  (8) ;  but  I  am  quite 
sure  that  learned  Judge  never  meant  to  lay  down  that  a  banker 
who  dishonours  a  cheque  is  liable  to  a  suit  in  equity  by  the  holder. 

His  Honour  decided  on  the  other  claims  to  the  £365  ISe,  6(2., 
but  held  that  the  £38  4a.  8d.  had  been  improperly  paid  into  Court, 
there  being  no  conflicting  claims  as  to  it,  and  he  directed  the  latter 
sum  to  be  repaid  to  the  Plaintiffs. 

Solicitors :  Messrs.  Frank  Bichardson  dt  Sadler  ;  Messrs.  Had- 
ffote,  Clarke^  &  Smith  ;  Messrs.  Deaney  Chubb,  dt  Co.;  Mr.  Hacon ; 
Messrs.  Beyfua  dt  Bey  fas;  Mr.  Pierpoint. 

(1)  3  Sw.  392.  (2)  Law  Eep.  7  Ch.  550. 

(3)  8  C.  B.  (N.S.)  372, 
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GO  WAN  V.  BEOUGHTON.  v.^-  ^^ 

1874 

[1869    G.    160.]  

Nof>,  7. 

Administration  Suit — Expenses  and  Debts — Jjapsed  Share  of  Residuary 

Personal  Estate. 

A  testatrix,  being  possessed  of  personal  estate,  gave  to  her  niece,  subject 
to  all  legacies  and  bequests,  the  residue  of  her  estate  up  to  the  end  of  the  year 
1855 ;  and  she  gave  all  accumulations  from  that  date  equally  between  her 
great-nephews.  The  share  of  residue  to  the  niece  lapsed  by  her  death  in  the 
lifetime  of  the  testatrix : — 

Meld,  that  the  only  residue  was  that  given  to  the  niece,  which  lapsed,  and 
was  liable  to  all  the  expenses  and  debts. 

SemhUy  that  wherever  there  is  a  lapsed  share  of  residuary  estate,  whether 
personal  or  real,  the  lapsed  share  is  the  primary  fund  for  payment  of  debts 
and  expenses. 

GeOBGIANA  SOPHIA  B  BOUGHT  ON,  by  her  will,  dated  the 
24th  of  December,  1855,  being  possessed  of  and  entitled  to  con- 
siderable personal  estate,  after  divers  specific  and  pecuniary  be- 
qnestSy  gave  and  bequeathed  to  her  niece  Harriet  Bichmondf 
Bubject  to  all  legacies  and  bequests,  the  residue  of  her  estate  up  to 
the  end  of  the  year  1855 ;  and  she  gave  and  bequeathed  all  accu- 
mulations from  that  date  in  equal  shares  to  the  sons  of  her  late 
niece  Oeorffiana  BrcughUm.  The  testatrix  died  on  the  7th  of 
January,  1869.  Harriet  Biehmond  died  before  the  testatrix, 
whereby  the  legacy  of  the  residue  up  to  the  end  of  the  year  1855 
lapsed,  and  became  undisposed  of,  and  was  divisible  amongst  the 
next  of  kin  of  the  testatrix  living  at  her  death. 

The  bill  was  filed  for  the  administration  of  the  testatrix's  estate 
by  her  next  of  kin. 

The  cause  came  on  for  hearing  on  the  25th  of  June,  1872,  when 
the  Court  declared  that  the  funeral  expenses  and  debts  of  the  tes- 
tatrix were  to  be  paid  out  of  the  residue  of  the  personal  estate. 
And  ii  was  declared  that  there  was  an  intestacy  as  to  the  residue, 
after  deducting  legacies  and  bequests,  of  the  estate  of  the  testatrix 
up  to  the  end  of  the  year  1855;  and  that  such  residue  passed  to 
the  next  of  kin  of  the  testatrix,  and  inquiries  were  directed  as  to 
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y.-O.  M.  the  amouBt  of  the  residuary  estate  and  of  the  accumulations  sub- 

1874  sequent  to  the  31st  of  December,  1855. 

GowAK  ^be  cause  now   came  on  upon  further  consideration,  and  a 
2     *•  question  arose  whether  the  costs,  debts,  and  expenses  should  be 
borne  exclusively  by  the  lapsed  share  of  Harriet  Richmond. 

Mr,  Bristowe,  Q.C.,  and  Mr.  Woodhouse,  for  the  personal  repre- 
sentatives of  the  testatrix : — 

The  question  we  now  have  to  submit  to  the  Court  is,  whether 
the  debts  and  expenses  which  have  been  thrown  on  the  residue 
ought  not  to  be  borne  equally  by  those  taking  the  lapsed  legacy 
and  those  to  whom  the  other  portion  of  the  residue  was  be- 
queathed. The  residue  is  given  to  two  persons:  one  dies,  and 
consequently  that  share  lapsed ;  we  now  say  that  the  lapsed  share 
and  the  other  portion  of  the  residue  must  bear  the  costs  equally. 
A  similar  point  was  decided  by  your  Honour  in  Byves  y.  Byves  (1) ; 
and  in  Stead  v.  Hardaker  (2)  it  was  held  that  the  specifically 
devised  estates  and  the  descended  estates  were  liable  rateably  to 
the  payment  of  debts. 

In  Hyre  v.  Marsden  (3)  the  costs  of  the  suit  were  thrown  upon 
the  general  estate  of  the  testator,  and  upon  the  fund  which  had 
arisen  from  the  excess  of  accumulations  beyond  the  period  allowed 
by  the  TheHusson  Act.  Ackroyd  v.  8mith9cm  (4)  is  another  case  in 
our  favour,  and  Elbome  y.  Good  (5)  is  an  authority  distinctly  laying 
down  the  same  rule,  where  a  fund  arising  from  accumulations  of 
the  testator's  estate,  made  after  the  period  prescribed  by  the 
TheUusson  Act,  was  claimed  by  the  residuary  legatees  and  by  the 
next  of  kin  adversely  to  each  other,  and  the  Court  decided  in 
fayour  of  the  next  of  kin,  but  ordered  the  costs  of  suit  to  be  paid 
out  of  the  fond  composed  of  the  residue  and  the  lawful  accumu- 
lations, and  out  of  the  fund  in  dispute  pro  rata.  The  rule  laid 
down  by  your  Honour  in  Scott  y.  Cumberland  (6)  had  reference  to 
real  estate  undisposed  of,  in  which  respect  it  differs  from  this  case. 
Here  the  property  consists  of  personal  estate,  and  it  was  actually 
disposed  of,  but  the  legacy  failed  by  lapse  during  the  testatrix's 

(1)  Law  Kep.  11  Eq.  539.  (4)  1  Bro.  C.  C.  503. 

(2)  Ibid.  15  Eq.  175.  (5)  14  Sim.  165. 

(3)  4  My.  &  Cr.  231.  (6)  Law  Rep.  18  Eq.  67a 
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life.    There  is  no  case  in  which^  as  between  lapsed  personal  estate     v.-o.  M. 
and  personal  estate  given  to  an  individualy  the  lapsed  estate  has       iS7i 
been  made  to  pay  all  the  costs.  Gowan 

Mr.  Olasse,  Q.C.,  and  Mr.  T.  K  Briggs,  Mr.  /•  Pearson,  Q.C.,  and  Bbouohtox. 
Mr.  Cecil  Russell,  and  Mr.  Bury,  for  different  Defendants,  were  not 
called  npon. 

Sib  R  Malins,  V.C.  : — 

It  is  not  necessary,  in  the  view  I  take  of  this  case,  to  decide  the 
general  question  which  has  been  argued.  The  question  I  have  to 
decide  is,  whether  the  residue  given  to  Harriet  Richmond,  the 
niece  of  the  testatrix,  and  which  lapsed  by  her  death  in  the  life- 
time of  the  testatrix,  is  to  bear  the  costs  of  the  suit.  The  testatrix, 
after  divers  bequests,  says :  ''  I  give  and  bequeath  to  my  niece, 
Harriet  Richmond,  subject  to  all  legacies  and  bequests,  the  residue 
of  my  estate  up  to  the  end  of  the  year  1855.  I  give  and  bequeath 
all  accimiulations  from  that  date  in  equal  shares  to  the  sons  of  my 
late  niece,  Oeorgiana  BraughtonJ'  I  think  the  construction  of  the 
will  is,  that  the  great-nephews  take  all  the  additions  to  the  pro- 
perty made  subsequently  to  the  year  1855  as  a  pecuniary  legacy, 
the  amount  of  which  was  uncertain  but  is  now  ascertained;  I 
decide,  therefore,  that  it  is  a*  pecuniary  legacy,  and  not  residue 
at  all.  How,  then,  is  the  residue  given?  It  is  the  gift  to  the 
niece,  Harriet  Richmond,  subject  to  all  legacies  and  bequests.  I 
think  there  is  but  one  residuary  bequest  here,  and  therefore  that 
if  Harriet  Richmond  had  survived  the  testatrix,  the  costs  must  have 
been  taken  out  of  that  portion,  and  that  the  pecuniary  legacies 
would  have  been  exonerated,  and  as  she  died  before  the  testatrix, 
the  costs  will  come  out  of  that  residue  which  lapsed  by  her  death. 

But  the  point  having  been  raised  as  to  whether  a  lapsed  share 
of  residue  would  exonerate  a  share  of  residue  well  bequeathed, 
I  express  my  opinion  upon  it.  I  had  to  decide  the  same  question 
as  to  real  estate  in  8coU  v.  Cumberland  (1),  where  there  were  lapsed 
shares  of  residuary  real  estate.  I  there  came  to  the  conclusion 
that  the  old  rule  always  acted  upon  was,  that  a  descended  real 
estate  exonerated  the  specifically  devised  estate,  and  I  distin- 

(1)  Law  Rep.  18  Eq.  578. 
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y.-G.  M.     guished  that  case  from  Eyre  y.  Marsden  (1),  where  the  testator 

1874        began  his  will  by  directing  that  all  his  just  debts  and  foneral  and 

Q^jj      testamentary  expenses  should  be  paid  by  his  trustees  and  execu- 

^     ^*         tors  therein  named  out  of  his  real  and  personal  estate.    Every- 

•^—       thing,  therefore,  was  charged,  and  that  was  the  state  of  facts  with 

which  Lord  (hiienham  had  to  deal,  and  it  was  evident  from  the 

judgment  that  his  expressions  were  regulated  by  that  considera- 

tion.    I  expressed  my  opinion  in  that  case,  that  the  old  rule  that 

descended  estates  mtist  exonerate  devised  estates  remained  in  full 

force, 

I  consider  that  it  would  be  very  inconvenient  if  there  should 
be  one  rule-  as  to  real  and  another  as  to  personal  estate.  My 
opinion,  therefore,  is  (although  it  is  laid  down  differently  in  some 
of  the  text-books),  that  if  a  man  gives  his  residuary  personal 
estate  in  equal  shares  to  A.  and  £.  as  tenants  in  common,  and  A. 
dies  in  the  lifetime  of  the  testator,  so  that  the  share  of  A.  would 
lapse,  in  that  case  I  think  the  undisposed  of  moiety  of  the  residuary 
personal  estate  would,  just  as  if  it  were  real  estate,  exonerate  the 
other  moiety,  and  be  the  primary  fund  for  payment  of  debts  and 
expenses.  I  express  that  opinion,  but  it  is  not  necessary  for  me  to 
decide  the  point  in  this  case.  I  believe  it  will  be  found  in  all  the 
authorities  cited  in  support  of  the  proposition  laid  down  in  the  text- 
books, that  there  was  a  charge,  in  the  first  instance,  of  debts  and 
testamentary  expenses  on  the  whole  of  the  residuary  estate,  and 
that  the  whole  residue  being  once  charged  with  the  payment  was 
not  released  by  the  lapse  of  a  portion. 

Solicitors  for  the  Plaintiffs :  Messrs.  WhUe^  Broughton,  &  While. 
Solicitors  for  the  Defendants :  Messrs.  Briggs  dt  Vaughan. 

(1)  4  My.  &  Or.  231. 
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Nao,  16. 


In  re  MACNICHOL.  V.-C.M. 

MACNICHOL  V.  MACNICHOL.  ^^J, 

[1872    M.    166.] 

Foreiffn  Judgment — Proof  againU  Estate  of  Deceased  Debtor — Administratton  in 

England. 

'Where  judgment  Lad  been  obtained  in  a  foreign  Court  by  the  foreign 
administrator  of  a  creditor  against  an  English  debtor  who  had  since  died, 
and  whose  estate  was  being  administered  in  England : — 

JJeld,  that  the  foreign  administrator  could  prove  without  taking  out  EngUsh 
administration  to  his  intestate. 

1  HIS  was  a  suit  for  the  administration  of  the  estate  of  Nichol 
Macnteholf  a  shipbuilder^  and  now  came  on  for  further  consider- 
ation. 

Aja:iongst  the  creditors  included  in  the  Chief  Clerk's  certificate 
was  one  John  Cave  Orr^  a  solicitor  of  Cahutia,  who  claimed,  as  the 
administrator  in  Calcutta  of  WiUiam  Cameron^  deceased,  upon  a 
judgment  for  a  sum  equivalent  to  £5277  Is.  7c2.,  obtained  in 
Calcuiia  on  the  1  st  of  February,  1872,  in  the  lifetime  of  Niehd 
MacndckoL 

The  liability  of  the  estate  of  Niehd  Macnichcl  to  pay  the  claim 
was  not  disputed,  but  a  question  was  raised  in  Chambers  and  re- 
served, whether  Mr.  Orr  was  entitled  to  receiye  a  dividend  on  the 
amount  of  his  claim  without  obtaining  letters  of  administration  in 
England  to  William  Cameron. 

Mr.  Norths  for  Mr.  Orr : — 

It  appears  that  the  point  has  already  received  judicial  notice 
abroad,  and  that  the  decision  was  against  the  necessity  of  taking 
out  administration :  Talmage  v.  Chapel  (1),  cited  in  WeMake  on 
International  Law  (2). 

Mr.  Glassey  Q.C.,  Mr.  Eiggins,  Q.C.,  Mr.  Jason  Smithy  and 
Mr.  Whitehome^  appeared  for  the  other  parties. 

(1)  16  Mass.  71.  (2)  Page  286. 
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v.-c.  M.    Sir  E.  Malins,  V.C.  : — 
1874  xhe  administrator  having  established  his  debt  is  in  the  posi- 


in  re       tion  of  a  creditor  here,  and  the  answer  to  the  point  reserved  is, 

1 *  that  he  is  entitled  to  payment  without  becoming  the  personal 

Macotchol   representative  in  this  country  of  the  creditor. 

Macnicbol. 

Solicitors :  Mr.  Wynne ;  Messrs.  Farmer  cj&  Robins ;  Mr.  Oehme. 
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GRIEBSON  V.  CHESfflRE  LINES'  COMMITTEE. 

[1873    G.    17.] 

RaUway  Company — Purchase  of  Manufactory — Notice  to  treat,  followed  by 
Notice  of  Intention  to  apply  for  the  Appointment  of  a  Surveyor — With- 
drawai  of  Notice  to  treat — Specific  Performance  refused — Lands  Clauses 
Act,  1845  (8  Vict,  c.  18),  «.  92r—Bailway  Companies  Act,  1867  (30  & 
31  Vict.  c.  127),  8,  36. 

A  notice  by  the  Defendants,  a  railtray  compaDy,  to  treat  for  a  part  of  the 
Plaintiffs*  manufactory,  was  met  by  a  counter-notice  by  the  Plaintiffs,  re- 
quirlDg  them  to  take  the  whole.  The  Defendants  then  gave  the  Plaintiffs 
notice  of  their  intention  to  apply  to  the  Board  of  Trade  for  the  appointment 
of  a  surveyor  to  determine  the  value  of  the  premises  comprised  in  the  notice 
to  treat,  and  of  the  further  lands  and  hereditaments  which  the  Plaintiffs 
could  lawfully  require  and  had  required  the  Defendants  to  purchase  and 
take.  The  Plaintiffs  then  filed  their  bill,  praying  for  a  declaration  that  the 
Defendants  could  not  take  a  part  of  the  manufactory  without  taking  the 
whole ;  whereupon  the  Defendants  gave  notice  of  their  intention  to  withdraw 
from  their  notice  to  treat,  offering  to  pay  the  Plaintiffs*  costs  of  suit  up  to 
that  date ;  but  the  Plaintiffs  declined  the  offer,  and  insisted  on  an  answer, 
which  was  filed. 

The  bill  was  then  amended,  and,  as  amended,  prayed  for  a  declaration 
that  the  Defendants  were  bound  to  take  the  whole  manufactory : — 

Bdd,  that  the  Defendants'  notice  of  their  intention  to  apply  for  the  ap- 
pointment of  a  surveyor  did  not  amount  to  a  bindiug  contract  by  them  to 
take  the  property ;  hence  that  they  were  at  liberty  to  withdraw  their  notice 
to  treat ;  and  specific  performance  as  prayed  by  the  amended  bill  refused. 

Marson  v.  London,  Chatham,  and  Dover  Pail  way  Company  (1)  ex- 
plained. 

Motion  for  decree. 

The  bill  was  filed  by  Henry  HovJdsiwrth  Orierson  and  Sir 
Eudace  Fitzmaurice  Piers,  Bart^  carrying  on  business  as  iron- 
founders  and  mechanical  engineers  under  the  firm  of  ^'  Ormerod, 
Grierson,  &  Company,^'  at  the  St.  Qeorges  Iramvarks,  Hulme,  Man* 
Chester,  against  the  Cheshire  lAnei  Committee,  who  were  incorpo- 
rated by  the  Cheshire  Lines*  Act,  1867,  and  empowered  by  the 
Cheshire  Lines*  Act,  1872,  to  construct  a  line  of  railway. 

The  land  on  which  the  Plaintifls'  works  were  carried  on  con- 
tained altogether  about  11,775  square  yards,  and  was  crossed  by 

(1)  Law  Bep.  6  Eq.  101 ;  Ibid.  7  Eq.  546. 


V.-O.  B. 
1874 

Nov.  3,  4. 
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y.'G.  B.     the  Manchester  SotUh  Jwndion  and  AUrineham  Bailway^  the  liire 

1874        resting  on  piers,  and  the  L'ne  and  piers  together  covering  about 

^  GmKMON     1120  square  yards.     The  Plaintiffs  used  the  archway  spaces  as 

^   *•         part  of  their  works.    The  severed  portion  towards  the  north-west 

L127E8*       was  about  440  feet  long,  and  varied  in  breadth  from  about  240  to 

'  about  245  feet. 

On  the  25th  of  July,  1872,  the  Defendants  served  the  Plaintiffs 
with  notice  to  treat  for  the  whole  of  their  land  north-west  of  the 
Manchester  and  Altrinchamyline. 

On  the  11th  of  January,  1873,  the  Plaintiffs  served  the  Defen- 
dants with  a  counter-notice  to  purchase  the  whole  of  their  premises. 

On  the  24th  of  January,  1873,  the  Defendants  served  the 
Plaintiffs  with  a  notice,  dated  the  22nd  of  January,  whereby,  after 
reciting  the  two  above-mentioned  notices,  and  that  the  committee 
were  desirous  of  immediately  entering  upon  and  using  the  land 
and  hereditaments  comprised  in  the  notice  to  treat,  they  gave  the 
Plaintiffs  notice  of  their  intention  to  apply,  after  the  expiration  of 
seven  days  from  the  service  thereof,  to  the  Board  of  Trade,  in  pur- 
suance of  the  Bailway  Companies  Act,  1867  (30  &  31  Vict.  c.  127), 
s.  36,  for  the  appointment  of  a  surveyor  to  determine  the  value 
of  the  hereditaments  and  premises  required  by  the  notice  to  treat, 
*'  and  of  the  further  lands  and  hereditaments  which  the  said 
Messrs.  Ormerod  &  Co.  can  lawfully  require  and  have  required  the 
said  committee  to  purchase  and  take,  or  of  the  interest  therein, 
which  the  said  Messrs.  Ormerod  &  Co.  ai-e  entitled  to,  or  enabled 
to  sell  and  convey,  in  order  that  the  said  committee  may  be  enabled 
to  exercise  the  powers  of  entering  on  the  said  hereditaments  con- 
ferred by  the  Acts  "  thereinbefore  mentioned. 

On  the  30th  of  January,  1873,  the  bill  was  filed,  praying  for  a 
declaration  that  the  Plaintiffs  ought  not  to  be  required  to  sell  or 
convey  to  the  Defendants  the  said  piece  of  land  on  the  north-west 
side  of  the  railway  or  any  other  part  only  of  the  Plaintiffs'  said 
manufactory,  the  Plaintiffs  being  able  and  willing,  and  thereby 
offering,  to  sell  and  convey  the  whole  thereof  to  the  Defendants ; 
and  for  an  injunction  to  restrain  the  Defendants  from  entering 
upon  or  using  the  said  piece  of  land,  or  otherwise  interfering  with 
the  possession,  occupation,  and  enjoyment  thereof  by  the  Plain- 
tiffs, without  purchasing  the  whole  of  the  manufactory. 
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.On  the  31st  of  January  an  interim  injunction  was  moved  for  v.-O.  B. 

ex  parte  and  granted.  1874 

On  the  26th  of  February,  1873,  the  Defendants  served  the  gwemox 

Plaintiffs  with  a  notice  that  they  thereby  withdrew  and  abandoned  n^^^^g^^ 

their  notice  to  treat  dated  the  25th  of  July,  1872,  and  offered  to  Likm' 

CjOMKITTSB. 

pay  the  Plaintiffs'  costs  of  suit  as  between  party  and  party  to  the       

date  of  the  notice,  and  the  costs  of  the  necessary  order  to  stay 
further  proceedings. 

The  Plaintiffs  refused  to  accede  to  the  Defendants*  proposal  to 
withdraw,  and  insisted  on  an  answer. 

On  the  6th  of  March,  1873,  the  motion  for  an  injunction  was 
made  and  ordered  to  stand  to  the  hearing. 

The  answer  was  filed  on  the  2l8t  of  April,  1873,  in  which  the 
Defendants  insisted  on  their  right  to  withdraw  their  notice  to 
treat. 

The  bill  was  then  amended  on  the  17th  of  July,  1873,  and  as 
amended  charged  that  the  Defendants,  after  their  notice  of  the 
22nd  of  January,  were  not  entitled  to  withdraw  or  abandon  their 
notice  to  treat ;  and  prayed  for  a  further  declailation  in  addition 
to  the  above,  that  the  Defendants  ^'were  bound  to  take  the 
whole  '*  of  the  manufactory. 

A  case  was  attempted  to  be  made  in  evidence,  that  from  the  way 
in  which  the  piece  of  land  north-west  of  the  line  was  used,  it  was 
not  part  of  the  Plaintifis'  manufactory  within  the  true  construcy- 
tion  of  the  92nd  section  of  the  Lands  Clauses  Aci,  1845  (8  Yict. 
c  18) ;  but  the  contention  was  not  insisted  on  at  the  hearing. 

Mr.  Katfy  Q.C.,  and  Mr.  Marlefi,  Q.G.,  for  the  Plainti£Es : — 

[On  the  construction  of  the  92nd  section  of  the  statute,  they 
cited  Tinckin  v.  London  and  Blackwall  Railway  Company  (1) ; 
Sparrow  v.  Oxford^  dkc,  Railway  Company  (2) ;  Furniss  v.  Midland 
Railway  Company  (3) ;  Spaekman  v.  Qreai  Western  Railway  Com- 
pany (4) ;  Salter  v.  Metropolitan  Railway  Company  (5).] 

The  act  of  the  Defendants  in  sending  the  notice  of  intention  to 
apply  for  the  appointment  of  a  surveyor  to  value,  constituted  a 

(1)  1  K.  &  J.  34 ;  5  D.  M.  &  G.  851.  (3)  Law  Rep.  6  Eq.  473. 

(2)  9  Hare,  436 ;  2  D.  M.  &  Q.  94.  (4)  1  Jur.  (N.S.)  790, 

(5)  Law  Rep.  9  Eq.  432. 
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V.-0.  B.     valid  contract^  of  which  the  Plaintiffs  are  entitled  to  have  specific 

187^       performance. 
GuxBsoN        ^^^  Defendants  are  not  at  liberty  to  withdraw  their  notice  to 
OHmHiB      ^^^^  ^^^  abandon  their  intention  of  taking  the  property :  Marson 
Lines*      v.  London^  Chatham^  and  Dover  Bailway  Company  (1). 
_  The  prayer  in  the  amended  bill  for  a  further  declaration  may- 

be compared  to  a  plea  of  puis  darrein  contintumce  under  the  old 
practice,  in  the  argument  of  which  the  Ciourts  always  allowed  the 
new  matter  to  be  discussed  on  the  footing  of  the  original  action. 
If  we  had  been  resting  on  a  notice  by  ourselves^  an  objection 
founded  on  the  change  in  the  character  of  the  relief  prayed  might 
be  listened  to ;  but  we  rely  on  a  notice  by  the  Defendants,  which 
has  rendered  it  necessary  for  us  to  pray  for  another  forni  of  relief, 
as  was  found  necessary  in  Marson  v.  London^  Chatham^  and  Dover 
Bailway  Company,  We  are,  in  fact,  merely  taking  the  benefit  of 
the  prayer  for  general  relief.  At  the  filing  of  the  bill  the  last 
intimation  we  had  was  that  the  Defendants  were  going  to  have 
the  whole  of  the  property  valued ;  and  up  to  that  date  it  never 
entered  the  mind  of  any  one  to  suppose  that  the  Defendants  were 
not  bound  to  take,  at  any  rate,  some  of  the  land. 

Mr.  Jackson,  Q.C.,  Mr.  Speed,  and  Mr.  W.  P.  BeaJe,  for  the  De- 
fendants, were  not  heard. 

Sib  James  Bacon,  V.C.  : — 

The  only  question  now  of  any  importance  in  this  case  is,  whether 
this  bill  can  be  properly  treated  as  a  bill  for  the  specific  per- 
formance of  a  contract  completed  by  the  notice  of  the  22nd  of 
January,  1873. 

Now,  the  law  of  the  Court  upon  the  subject  of  specific  per- 
formance is  very  well  imderstood — it  is  a  discretionary  authority, 
and  I  do  not  recollect  any  instance  where  the  Court  has  decreed 
specific  performance  against  the  intentions  of  both  parties.  That 
is  the  case  which  this  record  presents  to  me.  The  bill  is  filed 
with  the  utmost  propriety.  The  measure  which  the  railway  com- 
pany had  contemplated  was  unlawful ;  the  Plaintiffs  had  a  right 
to  say,  "  If  you  take  that  which  you  describe  in  your  notice  to 

(1)  Law  Bep.  6  Eq.  101 ;  IbM.  7  Eq.  540. 
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treat,  and  which  is  a  part  of  our  manufactory,  you  must  take  the     V.-O.  B. 
whole  of  our  manufiEtctory ;"  and  as  the  company  had  seemed  to       1874 
persist  in  intending  to  go  on  to  take  that  which  they  had  required,     Geikbsok 
the  bill  was  properly  filed,  the  injunction  was  properly  prayed  for,     chmhibb 
and  the  relief  prayed  for  by  the  original  bill  is  exactly  that  to       Likes* 

which  the  Plaintifls  were  entitled.    The  bill  originally  prayed  for       

a  declaration  ''  that  the  Plaintiffs  ought  not  to  be  required  to 
sell  or  convey  to  the  Defendants,  the  Cheshire  Lines'  dymmiitee^  the 
said  piece  of  land  on  the  north-west  side  of  the  said  Mcmchester 
South  Junction  and  AUrineham  Baihuay,  or  any  other  part  only,  of 
the  said  Plaintifb'  manufactory,  called  *  The  St  Georges  Ironworksy 
the  Plaintifls  being  able  and  willing,  and  hereby  offering  to  sell 
and  convey  the  whole  thereof  to  the  Defendants;  and  that  due 
effect  may  be  given  to  this  declaration."    The  intention  of  the 
draughtsman,  and  of  the  Plaintiffs,  whose  wishes  the  draughtsman 
only  expresses,  was  clear  beyond  all  question.    They  could  not 
have. asked  for  the  declaration  prayed  for  by  the  original  bill, 
unless  they  had  at  the  same  time,  in  conformity  with  the  terms  of 
the  statute,  expressed  their  willingness  to  sell  the  whole  when 
required  by  the  Defendants  in  exercise  of  their  statutory  power  to 
do  so.    Then  the  bill  prays  for  an  injunction  that  they  may  be 
restrained  from  interfering  with  the  Plaintiffs'  possession  without 
purchasing  the  whole.    That  was  the  state  of  things  when  the  bill 
was  filed,  because  at  that  time  the  notice  of  the  22nd  of  January 
had  been  served,  by  which  the  Defendants  had  expressed  their 
intention  of  applying  to  the  Board  of  Trade  '^  for  the  appointment 
of  a  surveyor  to  determine  the  value  of  the  hereditaments  and 
premises  required  by  the  said  notice  to  treat,  and  of  the  further 
lands  and  hereditaments  which"  the  Plaintiffs  ''can   lawfully 
require  and  have  required  the  said  committee  to  purchase  and 
take,  or  of  the  interest  therein  which  "  the  Plaintiffs  ''  are  entitled 
to  or  enabled  to  sell  or  convey."    What  is  the  meaning  of  that 
notice  ?    It  treats  that  question  as  an  open  question — ^not  as  the 
basis  upon  which  alone  an  agreement  can  be  entered  into ;  there 
is  no  consensus  of  the  parties,  but  the  question  is  left  open  to  be 
hereafter  determined.    By  way  of  precaution,  the  Defendants,  the 
railway  company,  say,  ''  We  will  have  the  value  ascertained  of  all 
—not  only  of  that  which  we  have  required  by  our  notice,  but  also 

H2  2 
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V.-0.  B.     of  that  which  you  say  we  are  bound  to  take ;  for  if  we  are  bound 

1874        to  take  it — ^if  we  persist  in  our  original  notice "  (I  do  not  mean 

Gbimsok    *^6y  s^y  80,  but  I  am  paraphrasing  what  they  say) — "  to  take  that 

CmsHiBE     ^^^^  ^®  8*y  ^  ^^  P^  ^^  ^^®  manufactory,  and  you  succeed  in 

Lines       establishing  that  it  is  part  of  the  manufactory,  and  therefore  fix 

'  on  us  the  necessity  of  buying  it  all  if  we  take  any — we  will  have 

the  yalue  ascertained/*  There  is  nothing  improper  in  that  pro- 
ceeding that  I  know  of — ^nothing  like  entering  into  a  contract  to 
buy  the  whole ;  and  while  that  question  is  pending  between  the 
parties,  when  it  is  raised  upon  this  record,  which  is  after  the  date 
of  the  notice  I  have  nientioned,  and  when  the  Plaintiffs'  demand  is 
confined  to  their  right  to  protection  against  the  Defendants  taking 
a  part  of  this  property  unless  they  take  the  whole,  the  Defendants 
bethink  themselves  that  they  are  in  the  wrong ;  they  do  not  give 
up  the  question  exactly,  but  they  serve  a  notice  by  which  they 
say  they  intend  to  withdraw  from  their  original  notice  and  theit 
other  notice.  What  more  could  the  Plaintiffs,  having  regard  to 
their  bill  as  it  was  filed,  desire  ? 

Then  it  seems  that  the  Plaintiffs  are  advised  that  the  railway 
company  by  their  conduct,  and  by  the  notice  they  had  given,  have 
fallen  into  a  trap,  and  that  the  Plaintiffii  can  insist  upon  the  pur- 
chase of  the  entirety.  In  my  opinion,  there  is  no  foundation  what- 
ever for  that ;  and  if  I  were  to  decree  specific  performance  in  this 
case,  it  would  be  the  first  time  that  ever  in  this  Court  specific 
performance  has  been  decreed  against  the  plain  meaning  and 
intention  of  the  parties  to  the  supposed  contract,  or  the  real 
contract. 

I  think  the  Plaintiffs  further,  by  amending  their  bill  and  turn- 
ing it  into  a  bill  for  specific  performance,  have  asked  for  a  great 
deal  more  than  they  are  entitled  to.  The  offer  of  the  Defendants 
to  withdraw  and  pay  the  costs  up  to  that  time  does  not  free  the 
case  from  the  question  which  originally  was  raised  by  the  Plain- 
tiffs ;  because  they  were  by  law  entitled  to  require  the  protection 
which  could  be  given  to  them  by  a  declaration  of  this  Court.  If 
the  Defendants  take  any  part  of  their  land,  they  must  take  all — 
the  Plaintiffs  are  entitled  to  a  declaration  to  that  effect,  and  the 
notice  of  the  Defendants*  withdrawing  from  their  intention  did  not 
dispose  of  the  question ;  because  if  it  had  been  accepted  and  costs 
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paid,  for  aught  I  know,  the  Defendants  might  again  have  renewed  Y.-o.  B. 

that  question.    The  Plaintiffs  had  a  right  to  have  that  decided.  1874 

If  the  Defendants  by  their  notice  had  said,  ^'  We  admit  that  you  qi^^on 
are  in  the  right,  we  not  only  pay  you  the  costs,  but  you  shall  take 


a  decree  containing  that  declaration  now,  which  shall  be  your  pro-       Linbb' 

tection  now  and  hereafter,"  there  might  be  some  question  whether        

the  case  ought  to  have  gone  any  further,  or  whether  any  costs 
after  that  offer  should  have  been  given  against  the  Defendants.  I 
find  the  notice  defective  in  that  respect.  I  cannot  blame  the 
Plaintiffs  for  bringing  on  their  case  to  a  hearing,  that  they  may 
have,  as  I  think  they  are  entitled  to  have,  a  declaration  in  the 
terms  of  the  original  prayer :  but  that  is  the  whole  of  the  relief  to 
Vhich  they  are  entitled,  excepting  only  that  the  Defendants  must 
pay  the  costs  of  this  suit  up  to  the  hearing. 

Upon  the  case  of  Maraan  v.  London,  Chatham,  and  Dover  Rail" 
way  Company  (1),  I  intended  to  say  a  word.  That  case  differs 
entirely  from  this  in  this  respect :  There,  there  had  been  a  litiga- 
tion disposed  of  by  a  decree,  and  no  question  was  raised  by  the 
Defendants  whether  they  were  or  were  not  bound  to  fulfil  the 
contract.  The  decree  having  been  in  the  terms  in  which  it 
appears  to  have  been  made,  there  was  no  other  mode  on  further 
consideration  of  dealing  with  the  matter.  The  decree  had  settled 
that  the  Defendants  were  to  be  purchasers,  they  did  not  dispute  it 
themselves,  and  thereupon  the  duty  was  incumbent  upon  them  to 
do  that  which  was  necessary  in  order  to  give  full  effect  to  the 
decree,  and  that  is  all  that  the  order  on  further  consideration 
did. 

The  costs  will  include  the  costs  of  the  motion  for  injunction. 

Solicitors  for  the  Plaintifis :  Mr.  J.  Elliott  Fox,  agent  for  Messrs. 
Eark,  Son,  Orford,  Earle,  dk  Milne,  Manchester. 

Solicitors  for  the  Defendants:  Messr&  Ctmliffe  it  Beavmont, 
agents  for  Messrs.  Lingards  &  Newhy,  Manchester, 

(I)  Law  Rep.  6  Eq.  101 ;  Ibid.  7  Eq.  646. 
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V^B.  BATLET  V.  KTNOCK. 

J^  [1873    B.    178.] 

Practice — Patent — Inspection, 

An  order  will  not  be  made  on  the  application  of  the  Plaintiff,  in  a  suit  to 
restrain  an  alleged  infringement  of  his  patent,  for  inspection  of  the  Defen- 
dants* works  and  machinery  unless  the  Court  is  satisfied  that  the  inspection 
is  essential  to  enable  the  Plaintiff  to  prove  his  case. 

1  HIS  was  a  motion  on  behalf  of  the  Plaintiff  for  liberty  to  inspect 
the  manufactory  of  the  Defendants,  and  all  cartridges  therein,  and 
to  take  specimens  of  any  such  cartridges  (on  payment  of  the  full 
value  of  such  specimens). 

The  bill  was  filed  to  restrain  an  alleged  infringement  by  the 
Defendants,  O.  Kynoch  BXL^Kynock  &  Co.,,  Limited^  of  letters  patent 
(as  amended  by  disclaimer)  granted  in  1865  to  Joseph  &  F,  J.  Jones, 
and  now  vested  in  the  Plaintiff,  for  "  Improvements  in  Cartridges 
for  Breech-loading  Firearms." 

As  described  in  the  specification,  the  principal  feature  of  the 
invention  was  the  forming  of  the  metal  head  of  the  cartridge  case 
with  a  cup  or  chamber  for  the  percussion  cap,  solid  to  or  of  a 
piece  with  the  head  by  being  struck  up  from  it,  as  particularly 
described  in  and  claimed  by  the  said  amended  specification.  Sucb 
a  formation  was  by  the  bill  alleged  to  have  been  a  new  Invention 
as  to  the  public  use  and  exercise  thereof  before  and  at  the  time  of 
the  granting  of  the  said  letters  patent,  and  a  great  improvement 
over  all  cartridges  then  in  use. 

The  Defendants  having  contested  the  validity  of  the  patent,  and 
denied  infringement,  the  following  issues  had  been  prepared  for 
trial  before  the  Court  without  a  jury : — 

1.  Whether  Messrs.  Jones  were  the  first  and  true  inventors  of 
the  undisclaimed  portions  of  the  patent. 

2.  Novelty  of  invention. 
8.  Infringement 
The  Plaintiff  now  applied  for  the  direction  of  the  Court  as  to 

the  issues,  and  also  for  leave  to  inspect  the  Defendants'  manufac- 
tory and  all  cartridges  and  machinery  therein. 


V. 

Ktnock. 
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The  DefendantSy  in  an  affidavit  filed  in  opposition  to  the  appli-     y.-a  B. 
cation  for  inspection,  stated  that  they  had  made  several  improve-        i874 
ments  in  their  manufactory,  a  very  large  number  of  which  had      batuet 
reference  to  apparatus  whereby  cartridges  not  in  any  way  resem- 
bling those  which  the  Plaintiff  claimed  to  be  protected  by  his 
alleged  patent  were  made  and  prepared.     Several  of  such  im- 
provements were  in  the  machinery  used  by  them  for  manufacturing 
the  cartridges,  the  subject  of  the  present  suit.    They  objected  to 
the  Plaintiff  being  allowed  to  inspect  their  machinery,  and  see 
and  examine  their  private  improvements  therein ;  and  it  was  their 
belief  that  such  inspection  was  not  required  for  the  purposes  of  the 
sm't>  but  for  the  purpose  of  copying  their  improvements. 

The  Plaintiff  had  not  met  this  statement  by  any  evidence. 

Mr.  Kay,  Q.C.,  and  Mr.  Adon^  Q.C,  (Mr.  Loeoch  Webb  with 
them),  for  the  Plaintiff: — 

Upon  the  question  of  infringement,  it  is  material  to  the  Plain- 
tiff's case  that  he  should  obtain  evidence  of  the  way  in  which 
the  Defendants  manufacture  their  cartridges,*  and  as  such  evidence 
cannot  be  obtained  without  an  inspection  of  the  Defendants'  pre- 
mises and  machinery,  he  is  entitled  to  the  order  (Kerr  on.  Injunc- 
tions (1)  )  in  the  terms  adopted  in  Davenport  v.  Jepson  (2). 

Mr.  Stoanston,  Q.C.,  and  Mr.  Macrory  (Mr.  E.  C.  WiUis  with  them), 
for  the  Defendants : — 

The  order  for  inspection,  being  a  very  stringent  order,  will  only 
be  granted  in  cases  of  absolute  necessity,  where  the  Plaintiff  has 
no  other  means  of  proving  his  case.  No  such  necessity  here 
exists,  as  the  Plaintiff's  patent  is  for  improvements  in  cartridges 
and  not  for  the  machinery  by  which  those  improvements  are 
effected,  and  he  has  only  to  buy  our  cartridges  to  satisfy  him- 
self upon  the  point.  We  object  to  the  inspection  asked  for  by 
the  Plaintiff,  as  we  have  been  developing  our  works  for  twelve 
years,  and  have  spent  £60,000  in  building  up  and  perfecting  our 
machinery,  and  we  shall  be  greatly  damaged  in  our  trade  if  the 
Plaintiff,  who  is  a  rival  manufacturer,  is  allowed  to  inspect  our 

(1)  Page  433.  .  (2)  1  N.  R.  308. 
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y.-O.  B.     machinery  and  notice  the  methods  by  which  many  of  our  results 
ig74       are  obtained. 

Mr.  JSTay,  in  reply : — 

Without  inspecting  the  Defendants'  works  we  cannot  shew  that 
they  have  been  infringing  our  patent^  as  their  cartridges  cannot  in 
themselves  be  distinguished  from  those  of  our  manufacture.  The 
mode  in  which  we  manufacture  our  cartridges  is  made  an  important 
part  of  our  amended  specification,  which  states  that  '*  our  improve- 
ments relate  to  the  manufacture  of  those  cartridges  which  carry  or 
contain  their  own  means  of  ignition."  In  any  case,  there  is  no 
such  rule  as  that  the  only  case  in  which  the  Court  grants  inspec- 
tion is  where  it  is  absolutely  necessary  for  proof  of  the  Plaintiff's 
case. 

Sib  Jambs  Bacon,  V.C.  : — 

Upon  the  single  point  which  is  raised  before  me,  there  can  be 
no  doubt  that  the  Plaintiff  in  such  a  suit  as  this  is  entitled  to  an 
inspection  of  the  means  which  the  Defendants  employ  in  the 
manufacture  of  the  articles  alleged  to  be  violations  of  the  Plain- 
tiff's patent  when  such  inspection  is  essential  for  the  purpose  of 
enabling  the  Plaintiff  to  prove  his  case.  Upon  the  materials 
before  me  that  is  not  made  out.  There  is  no  allegation  by  the 
Plaintiff  that  he  cannot  make  out  his  case  without  inspection, 
but  there  is  on  the  part  of  the  Defendants  a  plain  allegation 
that  inspection  is  not  necessary  for  the  purposes  of  the  suit.  Upon 
that  only  I  must  decide  this  question.  I  would  rather  not  go 
into  the  other  matters  which  have  been  referred  to — the  descrip- 
tion in  the  specification  and  the  allegation  in  the  bill — ^but  as  I 
read  both  the  description  in  the  specification  and  the  allegation 
in  the  bill,  I  find  that  the  charge  made  by  the  Plaintiff  is  that 
the  cartridges,  the  right  of  manufacturing  which  is  vested  in  him 
exdusiyely,  have  been  imitated  and  copied  by  the  Defendants, 
and  if  that  fact  can  be  made  out  the  Plaintiff's  case  is  clearly 
established.  The  mode  of  making  that  out  is  by  examination  of 
the  cartridges ;  the  means  by  which  they  have  been  made,  whether 
by  a  machine,  or  a  hammer,  or  a  screw,  cannot  signify  in  the  least 
if  the  cartridges  of  the  Defendants,  when  made,  are  made  upon  the 
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principle  of  the  patent  claimed  by  the  Plaintiff.    I  mnst  take  it,  y.^  b. 

therefore,  upon  the  evidence  before  me,  that  there  is  no  allegation  1374 

by  the  Plaintiff  that  the  inspection  is  necessary  for  the  purpose  of  batwey 

his  suit ;  and  that  it  is  alleged  by  the  Defendants,  and  not  con-  «• 

K.TNOCE. 

tradictedy  that  no  such  necessity  exists.    I  cannot,  therefore,  order       

the  inspection.    The  costs  to  be  costs  in  the  cause. 

Solicitors:  Messrs.  Stibbard  &  Cromhey,  agents  for  Messrs.  Brook^ 
Freeman^  &  BaUey,  Suddersfidd ;  Messrs.  Treherne  &  Wolferstan^ 
agents  for  Messrs.  WhcUely,  Milward,  &  Co.,  Birmingham. 


RHYS  V.  DARE  VALLEY  RAILWAY  COMPANY.  v.-c.b. 

IS74 
Ago.  5. 


[1873    R.    140.] 


Railway  Company — Camptdsory  Powers — Possession  taken — Interest  on 

Comjpensaiion  Money. 

Interest  at  4  per  cent,  is  payable  by  a  railway  company  npon  the  purchase 
or  compensation  money  from  the  time  of  their  taking  possession  of  the  land 
under  their  statutory  powers,  and  not  merely  from  the  subsequent  period 
of  ascertaining  the  price  by  the  verdict  of  a  jury. 

IN  August,  1861,  the  Plaintiffs  Rhys  and  Richards  were  served 
by  the  Dare  Valley  Railway  Company  with  notice  to  treat  for  lands, 
of  which,  with  the  minerals  thereunder,  they  were  lessees  for  a 
term  of  years,  and  in  November,  1864,  the  railway  company 
entered  into  possession  of  the  lands  comprised  in  the  notice. 

Differences  having  Arisen  between  the  parties  with  respect  to 
the  amoont  to  be  paid  for  compensation,  the  question  was  referred 
to  arbitration.  An  umpire  was,  on  the  12th  of  April,  1867,  ap- 
pointed by  the  Board  of  Trade  {Lands  Clauses  Act^  s.  28),  and 
an  award  was  made  on  the  29th  of  January,  1868.  On  the  9tli 
of  July,  1868,  on  motion  by  Rhys  and  Richards  to  set  aside  the 
award,  on  the  ground  of  miscarriage  by  the  umpire,  an  order  was 
made  by  yice-Chancellor  Oiffard  remitting  the  matter  back  to 
the  umpire  to  reconsider  and  redetermine  the  matters  referred  to 
him :  In  re  Bare  Valley  Railway  Company  (1). 

(1)  Law  Bep.  6  Eq.  429 ;  Ibid.  4  Ch.  554. 
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V.-C.  B.         Further  litigation  took  place  to  a  considerable  extent.  Bhys  and 

^874       Bicharda,  having  taken  steps  to  enforce  their  claim  for  compensa^ 

Ehts       *ion  before  a  jury,  a  bill  was  filed  by  the  railway  company  in 

Dare  Valley  ^^b^uary,  1869,  to  restrain  them  from  taking  any  steps  to  obtain 

Railway  Co.  compensation  except  under  the  arbitration  before  the  umpire.    A 

demurrer  to  that  bill  was  allowed  with  costs,  on  the  ground  that 

there  being  no  valid  award  in  existence,  the  landowners  were  not 

precluded  from  obtaining  the  verdict  of  a  jury ;  and  an  appeal 

from  this  decision  was  dismissed  by  the  Lord  Chancellor  on  the 

17th  of  March,  1869. 

On  the  20th  of  August,  1869,  after  further  proceedings  at  law 
and  in  equity,  Bhys  and  Richards  obtained  the  verdict  of  a  jury, 
assessing  the  amount  of  compensation  at  £2000 ;  and  in  December, 
1873,  they  filed  the  present  bill  to  obtain  specific  performance  of 
the  agreement  embodied  in  the  notice  to  treat,  and  an  account 
and  payment  of  what  was  due  to  them  for  principal  and  interest 
in  respect  of  the  £2000  purchase  or  compensation  money. 

The  only  question  raised  was  the  date  from  which  interest  was 
payable  by  the  company  upon  the  £2000. 

Mr.  JSTay,  Q.C.,  and  Mr.  Freelinff,  for  the  PlaintiflTs,  contended 
that  interest  was  payable  from  the  time  when  the  company  took 
possession  of  the  land,  in  1864.  The  general  rule  that  a  purchaser 
taking  possession  of  the  estate  and  retaining  the  purchase-money 
must  pay  interest  to  the  vendor,  is  well  established :  Fludyer  v. 
Cocker  (1)  ;  Birch  v.  Joy  (2) ;  even  where  it  is  provided  that  the 
pnrchase-money  is  not  to  be  paid  until  a  good  title  shall  be  made 
and  executed :  AUomey-Oeneral  v.  Christ  Church  (3). 

Mr.  Cracknall  (Mr.  H.  Matthews,  Q.C.,  with  him),  for  the  De- 
fendant company : — 

Mere  possession  of  the  land  by  the  company  gives  no  right  to 
interest,  and  the  Plaintiffs  are  not  entitled  to  it  from  any  earlier 
period  than  the  verdict  of  the  jury,  when  the  price  was  ascertained 
and  the  relation  of  vendor  and  purchaser  was  first  constituted : 
Calling  v.  Great  Northern  BaUway  Company  (4). 

(1)  12  Ves.  25.  (3)  13  Sim.  214. 

(2)  3  H.  L.  C.  665.  (4)  18  W.  R.  121. 


VOL.  XIX.]  EQUITY  CASES.  95 

Sir  James  Bacon,  V.C.  : —  v.-c.  B. 

The  decision  referred  to  on  behalf  of  the  company  does  not        ^^"^^ 
tench  the  plain  mle  of  law  which  is  established  by  the  cases,  espe-       Bhtb 

mm 

daily  by  Birch  v.  Joy  (1).     The  reason  of  the  rule  is  perfectly  dabe  Vallbt 

plain.    From  the  time  when  the  railway  company  exercised  their  ^^^^^^  ^^• 

statntory  rights  and  took  possession  of  the  land  which  belonged  to 

the  Plaintiffs  they  became  owners  of  the  land,  and  from  that  day 

the  Plaintiffs  became  the  owners  of  the  price  payable  for  the  land. 

If  I  were  to  withhold  payment  of  interest  I  should  not  only  be 

going  against  the  cases  which  have  been  cited,  but  I  should  be 

going  against  common  sense,  justice,  and  honesty.    It  would  be  in 

the  power  of  any  railway  company  to  enter  upon  the  land,  and  by 

resorting  to  litigation  to  postpone,  by  legal  or  other  means,  the 

settlement  of  the  amount  payable  for  compensation,  while  they 

all  the  time  remained  in  possession  of  that  property  which  was 

the  Tender's.    This  would  be  most  unreasonable,  and  it  is  quite 

clear,  in  my  opinion,  that  from  the  time  when  the  railway  com- 

pany  exercised  their  compulsory  powers  and  took  possession  of  the 

Plaintiffs'  land,  they  owed  them  £2000  ;  and  if  they  did  not  pay 

it  they  owe  them  the  interest  on  that  sum  at  4  per  cent,  from  the 

date  of  their  taking  possession. 

* 

Solicitors  :  Mr.  E.  Peacapp,  agent  for  Mr.  Martin  Scale,  Neaih ; 
Messrs.  Fidd,  Boscoe,  &  Co,,  agents  for  Mr.  Benjamin  MattJiewSy 
Cardiff. 

(1)  3  H.  L.  C.  565. 
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V.^.  H.  JACKSON  V.  PEASE. 


1874 
Not.  7. 


[1873    J.    35.] 
Administration — Costs — Specific  and  Residuary  Devise, 

Where  the  residuary  personalty,  after  payment  of  testator's  debts,  proved 
insufficient  to  pay  the  costs  of  a  suit  to  administer  the  trusts  of  his  will : — 

HfHd^  that  the  deficiency  must  be  borne  by  the  specifically  bequeathed 
personalty,  the  specifically  devised  realty  and  the  residuary  realty,  rateably 
according  to  value. 

Bagot  V.  Legge  (1)  considered. 

Lancefietd  v.  Iggulden  (2)  not  followed. 

William  JACKSON,  by  Ws  win,  dated  the  27th  of  March, 
1872y  having  made  a  specific  bequest  and  deyise  to  his  wife  Mar* 
garetf  devised  and  bequeathed  to  M.  Pease  and  Thomas  Ryder  all 
other  his  real  and  personal  estate  upon  the  trusts  therein  declared 
(the  Court  holding  that  the  trustees  took  the  legal  estate  in  the 
realty).  He  then  gave  various  freeholds  and  leaseholds  specifically 
to  persons  named  in  the  will,  and  gave  the  residue  of  his  real 
and  personal  estate  to  his  wife,  whom  he  appointed  sole  executrix. 
The  testator  died  shortly  after  the  date  of  his  will,  which  was 
proved  by  his  widow.  She  filed  a  bill  against  the  trustees  for  the 
administration  of  the  testator's  estate,  and  for  administering  the 
trusts  of  his  will  A  decree  was  made  in  the  suit  directing  several 
inquiries,  and  the  Chief  Clerk  made  his  certificate,  finding,  inter 
alia,  that  there  were  no  debts  unpaid.  The  case  now  came  on  for 
further  consideration,  and  the  question  arose  as  to  how  the  costs 
of  the  suit  were  to  be  borne,  inasmuch  as  the  personal  estate  not 
specifically  bequeathed  was  insufficient  for  the  payment  of  the 
costs  of  the  suit. 

Mr.  Davey,  for  the  Plaintiff; — 

The  costs  of  administration  must,  it  is  submitted,  be  borne  by 
the  residuary  personal  estate,  but  in  this  case  a  great  part  of  the 
costs  have  been  occasioned  by  questions  as  to  the  real  estate,  and 
ought,  therefore,  to  be  borne  by  the  devisees  in  exoneration  of  the 

(1)  2  Dr.  &  Sm.  259.  (2)  Law  fiep.  17  Eq.  556. 


V. 

Pease. 
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personal  estate  :  Boffoi  y.  Legiffe  (1).   At  all  events,  if  the  residuary     V.-G.  H. 
personal  estate  should  be  applied  first  in  payment  of  costs,  it  woold        i874 
be  insufficient,  and  there  would  be  a  deficiency,  which  ought  to  be     j^^^^n 
borne  rateably  by  the  personalty  and  realty  specifically  devised, 
and  the  residuary  realty :  Bagoi  v.  Legfffe  ;  Stead  v.  EardaJcer  (2). 
In  those  cases  specifically  devised  and  descended  estates  were 
held  liable  to  contribute  rateably,  and  the  residuary  realty  was 
held  only  liable  rateably  with   the  other  realty.    A  residuary 
devise,  notwithstanding  the  Wills  Act,  remains  specific :  Hensman  v. 
Fryer  (3). 

Mr.  John  OtUler,  Mr.  Dunning,  Mr.  FeUows,  Mr.  W.  C.  Druee, 
and  Mr.  Millar,  for  the  several  specific  devisees : — 

In  accordance  with  the  ordinary  rule  of  the  Court,  the  costs  of 
the  suit  must  be  borne  by  the  residuary  personal  estate  so  far  as 
it  will  go,  and  then  by  the  residuary  realty,  to  make  up  the  de- 
ficiency; but  until  these  sources  are  exhausted,  the  specifically 
devised  estates  cannot  be  resorted  to  :  Laneefield  v.  Iff  gulden  (4) ; 
Manning  v.  Spooner  (5) ;  Sanders  v.  Miller  (6) ;  Bow  v.  Bow  (7). 

Mr.  Owen  appeared  for  the  trustees. 

Mr.  Nash,  and  Mr.  Oarson,  for  persons  who  had  been  held  not 
entitled. 

Sir  Charles  Hall,  V.C.  : —  • 

Notwithstanding  the  decision  in  Baffoi  v.  Legge,  I  think  that 
in  this  case  the  residuary  personal  estate  must  bear  the  costs 
so  far  as  it  will  go.  With  regard  to  the  mode  of  bearing  the 
deficiency,  the  authorities  are  in  an  unsatisfactory  state,  and  not 
easily  reconcilable  with  one  another.  On  this  point  I  shall  follow 
Bagot  V.  Legge,  and  not  Laneefield  v.  Iggulden. 

The  residuary  devise  is  specific,  no  alteration  in  this  respect 
having  been  made  by  the  WiUs  Act  (1  Vict.  c.  26).    I  must,  there- 

(1)  2  Dr.  &  Sm.  259.  (4)  Law  Rep.  17  Eq.  556. 

(2)  Law  Rep.  15  Eq.  175.  (5)  3  Vea.  114. 

(3)  Ibid.  3  Ch.  420.  (6)  25  Beav.  154. 

(7)  Law  Bep.  7  Eq.  414. 
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V.-O.  H.  fore,  hold  that  the  specifically  beqaeathed  personalty,  the  specific- 

1874  ally  devised  realty,  and  the  residuary  devised  realty,  must  con- 

jAOKsoN  tribute  rateably  to  make  up  the  deficiency. 


V, 

Pease. 


Solicitors  for  the  Plaintiff :  Messrs.  Bischoff,  Bompag,  &  Bischoff. 
Solicitors  for  the  Defendants:  Messrs.  Pitman  dk  Lane;  Mr. 
P.  B.  Matthews. 


v.-CH.  LYLE  V.  ELLWOOD. 


1874 
Nov,  4,  5, 16. 


[1871    L.    82.] 

Presumed  Marriage — Divided  Repute — Preponderance  of  Evidence — Conduct  of 

Witnesses. 

A  marriage  may  be  established  by  preponderating  repute  and  by  conduct, 
even  though  the  repute  be  divided. 

UN  the  death  of  one  Mary  Prosper,  who  died  on  the  15th  of 
February,  1870,  intestate,  letters  of  administration  were  taken 
out  by  the  Flaintifis,  grandchildren  of  John  EUwood  (the  paternal 
grandfather  of  the  intestate),  as  her  next  of  kin,  and  shortly  after- 
wards they  filed  a  bill  to  administer  her  estate  against  James  and 
John  EBivood,  who  claimed  to  be  sons  of  John  EUwood,  the  grand- 
father, by  a  marriage  with  Sarah  Campbell,  and  therefore  nearer  of 
kin  than  the  Plaintiffs.  By  a  decree  in  the  cause  made  on  the 
10th  of  June,  1871,  the  usual  accounts  and  inquiries  were  directed, 
and,  inter  alia,  one  for  the  purpose  of  ascertaining  who  were  the 
next  of  kin  of  the  intestate.  In  the  prosecution  of  this  inquiry 
the  question  was  raised,  whether  John  EUwood,  the  grandfather, 
was  the  lawful  husband  of  Sarah  CampheU, 

John  EUwood,  sen.,  who  was  by  trade  a  butcher,  and  a  miner, 
in  1770  married  Mary-  Oibson,  at  Whitehaven,  by  whom  he  had 
seven  children,  of  whom  three  died  in  infancy.  Those  who  sur- 
viyed  were  ThomoA  (the  father  of  the  intestate),  Mary,  who  mar- 
ried one  SpittaU,  Elizabeth,  who  married  one  Thompson,  and  Gibson 
(the  father  of  one  of  the  Plaintiffs),  who  was  born  in  the  year 
1786. 

In  1792  John  EUwood,  sen.,  with  his  wife  and  his  three  children, 
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Mary,  Elizabeth,  and  Gibson,  remoyed  to  Qlasgov)  {Thomas  having     V.-O.  H. 
preyionsly  settled  in   Wales).     In  1794  Mrs.  Ellwood  died  at       1874 
Glasgow.    For  about  two  years  after  his  wife's  death  John  EU-       ltui 
icood  moved  from  place  to  place  in  Scotland;    but  in  1796  he    eu^^qqu 

took  up  his  abode  at  the  Bridge  of  Weir,  in  Benfrewshire.    When       

he  arrived  at  the  Bridge  of  Weir  he  was  accompanied  by  Sarah 
CampbeH.'  He  remained  at  the  Bridge  of  Weir  for  fifteen  years, 
carrying  on  the  business  of  a  butcher  and  toll-bar  keeper,  and 
during  the  whole  of  that  period  Sarah  Campbell  resided  with  him 
as  his  wife,  and  bore  several  children.  The  evidence  of  several 
aged  witnesses  proved  that  while  they  resided  at  the  Bridge  of 
Weir,  John  and  Sarah  always  passed  as  man  and  wife,  and  that 
Sarah  was  always  addressed  as  Mrs.  Mlwood,  and  by  an  entry  in 
the  registry  of  births  and  baptisms  Sarah  was  described  as  the 
'^  spouse  "  of  John  Ellwood,  sen.,  and  John  and  Campbdl  EUwood, 
two  sons,  were  described  as  the  children  of  John  and  Sarah  EU- 
wood. In  1811  John  Ellwood  and  Sarah  Campbell  returned  to 
England,  leaving  Mary  SpMall^  Elizabeth  Thompson,  and  Gibson 
Ellwood,  John  EUwood's  children  by  his  first  marriage,  in  Scotland, 
but  bringing  with  them  the  children  of  Sarah,  In  this  year 
James  Ellwood,  a  son  of  Sarah,  was  bom,  and  a  certificate  of  his 
baptism  was  produced,  in  which  he  was  described  as  **  son  of  John 
Ellwood  and  Sarah  his  wife,  late  Campbell" 

Shortly  afterwards  John  Ellwood,  sen.,  and  Sarah  Campbell 
settled  at  Long  Marton,  in  Westmorland,  where  they  remained  till 
the  death  of  John  Ellwood,  which  took  place  in  1829. 

Evidence  was  given  by  various  persons  residing  in  or  near  Long 
Marton  during  this  period,  that  John  EUwood,  iftn.,  and  Sarah 
CampbeU  lived  together  as  man  and  wife,  and  that  the  latter  was 
always  addressed  by  the  neighbours  as  Mrs.  EUwood,  or  Mrs. 
SarcA  EUwood. 

About  three  years  after  the  death  of  John  EUwood,  sen.,  t.^., 
in  or  about  the  year  1829,  the  Defendants  John  and  James  EUwood, 
the  children  of  Sarah,  who  had  got  into  difficulties,  left  Long 
MdrUm.  They  first  visited  Thomas  EUwood,  the  eldest  son  of  John 
EUuH>od,  sen.,  by  Mary  Gibson,  and  asked  him  to  assist  them, 
which  however  he  refused  to  do.  They  then  paid  a  visit  to 
CHbaon  Ellwood  in  Scotland,  and  during  their  stay  there  stopped 
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Y.-G.  II.      for  a  short  time,  variously  stated  at  a  few  days  and  two  or  three 

_  • 

1874        weeks,  at  the  house  of  Elizabeth  Thompson.    Shortly  after  this 

^^^       visit  John  and  James  EUwood  emigrated  to  America. 

„   ^-  Between  the  date  of  the  death  of  John  EUwood,  sen.,  in  1829, 

" — -        and  the  death  of  Sarah  Campbell,  which  took  place  in  1844,  letters 

were  written  to  Sarah  Campbell  by  Gibson  EUwood,    These  letters 

were  addressed  to  Sarah  CampbeU  as  Mrs.  Sarah  EUwood,  and  in 

them  Sarah  Campbell  is  spoken  of  throughout  as  *'  mother,"  and 

the  writer  signs  himself  ''  your  loving  son  Oibson  EUwood,''    In 

these  letters,  also,  the  Defendants  John  and  James  EUwood  are 

spoken  ^of  affectionately,  and  are  repeatedly  referred  to  as  the 

writer's  brothers.    Sarah  CampheU  was  at  this  time  living  at  the 

house  of  one  Joseph  Ooodbum,  who  had  married  Christina,  one  of 

her  daughters  by  John  EUwood,  sen.    In  a  letter  of  Oibson  ElU 

wood  to  Joseph  Ooodbum,  Joseph  Goodbum  is  addressed  as  brother, 

and  Sarah  Campbdl  is  agcdn  spoken  of  as  mother. 

In  the  entry  of  the  burial  of  Sarah  CampbeU  in  the  Begister  of 
Burials  for  the  parish  of  Long  Marion,  in  the  year  1844,  Sarah 
CampbeU  was  referred  to  as  Sarah  EUwood. 

In  the  year  1850,  Thomas  EUwood  died.  Some  stress  was  laid 
by  the  Plaintiffs  upon  the  fact  that  though  his  will  carefully  pro- 
vided for  Gibson  EUwood  and  the  children  of  his  sisters  Elizabeth 
Thompson  and  Mary  SpittaU,  who  were  both  then  dead,  no  benefits 
whatever  were  conferred  upon  the  Defendants  John  and  James 
EUwood. 

About  the  year  1851,  Gibson  EUwood  went  to  America.  !  During 
his  residence  there,  which  lasted  till  his  death,  in  1863,  some 
correspondence  took  place  between  him  and  John  and  James 
EUwood,  with  whom  he  seems  to  have  been  on  intimate  and  friendly 
terms.  In  this  correspondence  Gibson  EUwood  addresses  them  as  his 
brothers.  This  was  sought  to  be  explained  by  the  circumstance 
that  Gibson  EUtoood  had  been  brought  up  with  Sarah  CampbeWs 
children,  and  had  been  accustomed  to  regard  her  as  his  mother. 

In  the  year  1859,  a  cousin  of  John  EUwood^  sen.,  one  John  EU- 
wood,  of  Dufton,  died.  By  his  will  he  bequeathed  a  portion  of  his 
residuary  estate  among  the  brothers  and  sisters  of  Gibson  EUwood^ 
or  the  children  of  such  of  them  as  should  be  dead  at  the  date  of 
his  death.     In  the  distribution  of  this  estate  a  question  was 
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raised  whether  the  Defendants  were,  as  half-brothers  of  CKbson     y.-0.  H. 
IZwood,  entitled  to  a  share  with  his  full  brothers  and  sisters  as       1S74 
the  children  of  John  Ellwood,  sen.    Considerable  correspondence       j,yle 
took  place  between  the  several  parties  interested  upon  this  subject,    eixwood. 

and  the  opinion  of  counsel  was  taken  as  to  the  right  of  the  chil-       

dren  of  the  half-blood  to  a  share.  In  this  correspondence  no 
question  was  raised  with  respect  to  the  legitimacy  of  the  Defen- 
dants, and  it  was  assumed  that  if  the  difficulty  as  to  children  of 
the  half-blood  could  be  got  over,  the  Defendants  would  be  entitled 
to  a  share  as  a  matter  of  course.  Among  the  documents  relied 
upon  by  the  Defendants  upon  this  subject  were  letters  written 
to  John  and  James  Ellwood  by  the  Plaintiffs  Francesm  Orr  Lyle 
and  Elizabeth  Mackenzie^  daughters  of  Otbson  EUwood  (both  of  whom 
now  sought  to  dispute  the  marriage  between  John  Mlwood,  sen., 
and  Sarah  Campbell),  in  which  the  Defendants  were  addressed  as 
uncles,  and  the  whole  tenor  of  which  shewed  that  the  writers 
looked  upon  them  as  their  own  relations.  A  sworn  statement  of 
Oibaon  Ellwood,  in  which  he  deposed  to  the  fact  that  after  his 
own  mother  s  death  his  father,  John  EUwood,  sen.,  married  Sarah 
Campbell,  which  statement  seemed  to  have  been  made  with  the 
object  of  accelerating  the  distribution  of  the  Dufion  estate,  was 
also  relied  on  on  behalf  of  John  and  James  EUwood.  This  state" 
ment  was  made  by  Oibsan  EUwood  shortly  before  his  death,  which 
took  place  in  the  year  1868. 

Against  tliis  evidence  of  the  general  repute  of  a  marriage 
between  John  EUwood,  sen.,  and  Sarah  Campbell,  and  of  the  recog- 
nition of  such  a  marriage  by  the  members  of  the  family,  there  were 
affidavits  by  the  Plaintiff  Froficessa  Orr  Lyle,  Mary  Caldwell,  a 
daughter  oiElizdbeth  Thompson,  and  the  Vlsiniifi MizabethMackenzie, 
and  Ann  Drysdale,  daughters  of  Gibson  EUwood.  It  was  alleged 
in  these  affidavits  that,  with  the  exception  of  Qtbson  EUwood,  who 
had  been  brought  up  by  Sarah  CampbeU,  and  had  an  affection  for 
her,  no  member  of  the  family  kept  up  any  communication  with 
ber  or  treated  her  as  the  lawful  wife  of  John  Ellwood,  sen.  The 
deponents  stated  that  they  had  often  heard  from  their  parents, 
and  it  was  well  known  in  the  family  generally,  that  John  JS7/- 
^^^i  sen.,  and  Sarah  CampbeU  were  never  married,  and  evi- 
dence was  given  of  many  conversations  among  members  of  the 
VouXix.  I  2 
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V.-C.  H.  family  having  taken  place  which  would  have  no  meaning  except 

1874  on  the  supposition  that  the  fiimily  believed  the  Defendants  to  be 

^]^  illegitimate.    It  was  owing  to  the  personal  affection  of  CUbson 

V.  EBwood  for  the  Defendants  that  the  question  of  their  legitimacy 

ElLWOOD.  ,  o  rf 

or  illegitimacy  was  not  raised  on  the  occasion  of  the  division  of  the 

Dufton  estate.  It  was  further  stated  that  Thomas  EUtoood  was  in 
the  habit  of  giving  Christmas  presents  of  money  to  his  brothers 
and  sisters,  but  that  the  Defendants  were  never  included  in  his 
bounty.  Beference  was  also  made  to  a  receipt  given  by  Sarah 
GampbeU  to  Thonua  Ellwooi  for  a  sum  of  £5  which  Thomas  EBwood 
had  sent  to  her  after  the  death  of  John  EUwood^  sen.  This  money, 
it  was  stated,  was  paid  by  Thomas  EUtoood  expressly  in  remunera- 
tion for  Sarah  OampbetCi  services  as  housekeeper,  and  not  as  a 
gift  to  her  as  his  brother's  wifa  It  was  also  stated  that  the 
receipt  was  signed  ''  Sarah  OampbdL'*  The  receipt,  however,  was 
not  produced,  nor,  in  fact,  was  any  documentary  evidence  of  im- 
portance forthcoming  in  support  of  the  case  of  the  Plaintiffs.  The 
belief  of  the  deponents  against  the  marriage  was  rested  partly 
upon  the  information  received  from  their  parents  and  other  mem- 
bers of  the  family,  and  partly  upon  a  record  of  family  events 
alleged  to  be  contained  in  a  family  Bible  which  had  belonged  to 
John  EUwoodf  sen.,  and  which  was  stated  to  record  the  marriage  of 
John  EUwood  and  Mary  Oibsonj  and  the  births  and  deaths  of  their 
children,  but  to  contain  no  reference  to  a  marriage  with  Sarah 
Cam'pbeU  or  to  the  children  of  John  EUwoodf  sen.,  by  her.  This 
Bible,  however,  was  not  produced,  and  such  of  the  allegations  of 
the  deponents  as  seemed  to  be  based  on  its  contents  were  rejected 
as  inadmissible. 

With  respect  to  the  use  of  the  words  **  spouse"  and  "  children  "  in 
the  entries  of  the  births  of  theDefendants  John  EUwood  and  CSxmpJifiS 
EUwoodf  an  affidavit  of  Dr.  MoLareny  master  of  the  Benfrew  Chramr 
max  Sehooly  was  put  in  in  support  of  the  Plaintiffs'  case,  stating  that 
the  use  of  such  words  in  entries  prior  to  1855  (the  date  at  which 
registration  was  made  compulsory  in  Scotland)  was  inconclusive, 
the  entries  being  made,  in  the  absence  of  express  knowledge,  in 
the  terms  oi  information  supplied  by  the  person  wishing  the  entr}'. 

In  the  argument  the  question  was  treated  as  one  in  no  way 
depending  upon  Scotch  law,  and  no  question  was  therefore  raised 


VOL.  xixj  BQurrr  cases.  103 

as  to  the  domicil  of  the  parties.    It  was  admitted  that  no  direct  V.-O.  H. 

proof  could  be  given  of  any  marriage  having  been  solemnized  1874 

between  John  EUtDOod,  sen.,  and  Sarah  Campldlj  and  the  only  ltu 

question  was  whether,  in  the  face  of  evidence  of  opinion  against  ^^^j^^j^ 

the  fact  of  marriage,  a  valid  marriage  was  established  by  habit  ^— 
and  repute. 

The  Chief  Clerk  by  his  certificate  left  the  question  for  the 

decision  of  the  Court  4 

The  case  now  came  on  for  further  consideration. 

Mr.  Dickinson,  Q.C.,  and  Mr.  Eehevdeh^  for  the  Plaintiffs : — 

It  is  true  that  in  this  case  a  great  deal  of  evidence  has  been 
adduced  to  shew  that  John  and  Sarah  were  reputed  to  be  man 
and  wife,  and  if  that  had  been  uncontradicted,  it  might  have  been 
sufficient :  but  repute  to  be  sufficient  must  be  undivided  repute, 
inasmuch  as  divided  repute  is  no  evidence  at  all :  Cunninffham  v^ 
Cunningham  (1). 

Mr.  FraseTy  in  his  book  on  domestic  relations,  lays  down  the 
proposition  as  follows :  Bepute  must  not  be  divided.  It  has  been 
held  by  some  that  the  repute  need  not  be  absolutely  universal ;  it 
was  said  to  be  enough  if  it  be  decidedly  preponderating  in  favour 
of  the  marriage,  and  not  so  equivocal  as  that  the  friends  of  one  of 
the  parties  never  beard  of  it ;  but  this  has  been  overruled  by  other 
authorities,  which  hold  that  if  the  repute  be  divided,  it  is  no 
repute  at  all.  In  Ooodman  y.  Ooodman  (2)  a  marriage  was  estab- 
lished, though  there  was  some  evidence  of  divided  repute ;  but 
the  conflict  of  testimony  there  arose  from  religious  dissensions  in 
the  family.  ^ 

In  this  case  the  only  real  evidence  in  favour  of  a  marriage  is 
the  cohabitation ;  but  that  of  itself  is  insufficient  to  establish  a 
marriage  so  as  to  make  the  children  legitimate.  On  these  grounds 
it  is  submitted  that  the  Plaintiffs  must  be  held  the  nearest  of  kin 
of  the  intestate. 

Mr.  C.  C.  Tucker,  for  parties  in  the  same  interest  as  the  Plaintiffs. 

Mr.  JFVy,  Q.O.,  and  Mr.  F.  0.  Eayne$,  for  the  Defendants  :— 
A  marriage  may  be  established  by  reputation  alone :  Doe  d. 

(1)  2  Dow.  482.  (2)  28  L.  J.  (Ch.)  745. 

22  2 
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V.-C.  H.     Fleming  (1 ) ;  8t  Devereux  y.  Mttch  Devoehv/reh  (2).    In  this  case  the 

1874       evidence  is  all  one  way.    It  has  been  proved  that  John  and  Sarah 

Lyle       lived  together  many  years  as  man  and  wife,  and  that  she  was 

^\         always  received  by  his  friends  as  his  wife,  and  that  he  always 

—       treated  her  as  such.    Acknowledgment  of  marriage  for  eighteen 

years  has  been  held  sufficient  to  establish  a  marriage  even  iniet 

vivos :  Eervey  v.  Hervey  (3). 

^  In  the  Begister  for  Births  and  Baptisms  for  the  parish  of  Houston 

and  KiUelan,  John  EUwood  and  a  child  named  Campbdl  were 

described  as  the  children  of  John  EUwood  and  Sarah,  his  spouse. 

[Mr.  Dickinson,  Q.C.,  for  the  Plaintiffs,  objected  to  this  evidence 
being  admitted,  on  the  ground  that  the  book  itself  would  not  be 
admissible,  inasmuch  as  the  officer  who  made  it  was  authorized  to 
make  an  entry  of  baptisms,  and  not  of  births  (4),  in  the  coarse  of 
his  duty.  This  entry  was  made  before  the  17  &  18  Vict  a  80  was 
passed,  which  made  registration  compulsory  in  Scotland. 

The  Vice-Chakcellob  : — I  am  bound  to  reject  this  evidence.] 

Then  look  at  the  acts  of  the  parties.  John  CHbson,  from  whom 
the  witnesses  who  now  oppose  the  Defendants'  claim  profess  to 
have  derived  their  information  that  there  was  no  marriage,  himself 
made  an  affidavit  in  which  he  swore  that  there  was.  But  even  if 
there  had  been  no  marriage  in  the  first  instance,  a  connection 
which  began  improperly  may  be  presumed  to  terminate  in  a 
marriage.  In  the  Breadalbane  Case  (5)  it  was  held  that  a  connec« 
tion  commenciDg  in  adultery  may  become  matrimonial  by  consent, 
and  be  evidenced  by  habit  and  repute.  On  these  grounds  it  is 
submitted  that  this  marriage  has  been  established. 


Nov.  16.    Sir  Charles  Hall,  V.C.  : — 

The  question  I  have  to  determine  is  whether  it  is  proved  that 
John  Ellwood  and  Sarah  Campbdl  became  man  and  wife.  That 
they  cohabited  as,  and  were  by  many  persons  reputed  to  be,  man 
and  wife,  is  deposed  to  by  several  witnesses — this  evidence  relating 
as  well  to  the  time  when  they  resided  at  Bridge  of  Weir,  in 

(1)  4  Bing.  266.  (4)  Dixon's  Law  of  Evidence,  Scot. 

(2)  1  Sir  Wm.  Bl.  367.  vol.  iL  c.  8,  p.  672. 

(3)  2  Ibid.  877.  (6)  Law  Rep.  1  H.  L.,  Sc  182. 
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SeoUandf  as  to  the  time  of  their  residence  in  England  after  they     y.-c.  H. 
had  left  Scotland  and  come  to  reside  in  England.    In  answer  to        i874 
ibis  evidence,  there  are  affidavits  by  persons  whose  interest  it  is  to       j^^^ 
defeat  the  claim  of  those  supporting  a  marriage,  which  affidavits   -      ^-. 

seek  to  make  out  that  there  was  a  repute  in  the  family  that  John       

and  Sarah  were  not  man  and  wife,  f.6.,  that  their  cohabitation  was 
illicit.     Some  of  these  opposing  affidavits  represent  that  John 
Oibson  EHwood,  called  CKbson  Ellwood,  the  youngest  child  of  John 
EBwoody  by  the  wife  to  whom  he  was  married  before  he  lived  with 
Sarahy  considered  and  represented  that  there  had  never  been  a 
marriage.      It  is  to   be   observed,  however,  that  John  CHbaon 
EUwood's  acts  and  conduct  were  altogether  at  variance  with  his 
considering  that  there  had  not  been  a  marriage.    He  wrote  to 
Sarah,  addressing  her  as  his  mother,  and  subscribing  himself  as 
her  son,  and  describing  two  of  her  children,  John  and  James,  as  his 
brothers.    He  also  wrote  to  two  of  her  children,  addressing  them 
as  his  brothers,  and  his  correspondence  is  in  many  other  respects 
only  consistent  with  the  view  that  he  considered  that  John  and 
Sarah  were  husband  and  wife.    Others  of  these  affidavits  mention 
that  other  members  of  the  family  considered  that  there  was  no 
marriage;  but  it  is  to  be  observed  that  the  deponents  in  these 
affidavits,  or  those  representing  them,  have  acted  upon  a  different 
new.    In  1859,  another  John  EUtoood,  a  member  of  the  family, 
died,  having  made  a  will  whereby  he  gave  some  real  estate  to  John 
Oibton  EHwoodj  and  gave  his  residuary  estate  to  a  class,  including 
the  brothers  and  sisters  of  John  Qibson  EUwood,  and  the  children 
of  such  as  might  be  dead.    It  thus  became  necessary  to  ascertain 
what  lawful  children  John  EUwood  had.    To  ascertain  this  there 
was  an  inquiry  which  occupied  a  considerable  time.    Two  of  the 
deponents,  who  now  assert  that  John  Oibson  EUwood  believed  that 
there  was  not  a  marriage,  viz.,  Mrs.  Mackenzie  and  Mrs.  Lyle,  or 
Mr.  Xyfe,  her  husband,  took  part  in  reference  to  this  distribution 
of  the  testator's  estate.    There  was  much  correspondence  upon  the 
sabject.    Mrs.  MacJcenzie  wrote  to  John  and  James  as  her  brothers. 
Mrs.  Lyle^s  solicitor  wrote  to  Mr.  Bohinson,  one  of  the  executors  of 
the  testator.    It  is  not  immaterial  that  Mr.  Bohinson  was  himself 
a  solicitor.    All  the  correspondence  treats  the  children  of  Sardh  as 
legitimate,  and  therefore  entitled  to  share  under  the  will  of  the 


9. 

Ellwood. 
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y.^.  H.     testator.    The  testator's  estate  was  distributed  upon  that  footing. 
1874        It  has  beeu  contended  that,  having  regard  to  the  affidayits  m 
l^       opposition  to  the  marriage,  the  case  is  one  of  divided  repute,  and 
that  being  so,  a  marriage  is  not  proved.    As  to  this,  reference  was 
made  to  what  was  said  by  Lords  Eldon  and  Bedesdale  in  Cunning- 
ham  V.  Owmingham  (1).    It  is  not  necessary  for  me  to  say  how 
the  case  would  have  stood  had  it  rested  upon  the  evidence  ex- 
clusive of  that  relating  to  and  connected  with  the  distribution  of 
the  estate  of  the  testator,  John  Ellwood.    It  appears  to  me  that 
evidence  of  repute  that  there  was  not  a  marriage  is  outweighed 
by  other  evidence  supporting  it,  distribution  of  that  estate  taking 
place  as  it  did  with  the  concurrence  and  against  the  interests  of 
two  of  four  persons  now  seeking  to  make  out  repute  in  the  family 
that  there  was  not  a  marriage,  and  with  the  concurrence  and 
against  the  interest  of  John  Gibson  Ellwood^  the  father,  of  two 
other  of  the  persons  supporting  the  same  view,  such  two  persons 
taking  part  in  the  distribution,  and  John  Oibson  Ellwood,  who  is 
alleged  to  have  asserted  that  there  was  not  a  marriage,  having 
made  an  affidavit  in  order  to  bring  about  a  distribution  of  the 
estate  on  the  footing  of  the  children  of  Sarah  being  legitimate. 

It  cannot,  I  think,  be  contended  that  wherever  there  is  evidence 
of  repute  on  one  side  and  on  the  other  a  marriage  cannot  be 
established."  In  Servey  v.  Eervey  (2)  a  marriage  was  established 
upon  reputation  only,  notwithstanding  the  husband  had  denied 
the  marriage,  he  having  joined  with  the  lady  in  levying  fines; 
and  there  is  a  somewhat  similar  case  mentioned  by  the  late 
Mr.  Hiibbaek  in  his  work  on  Succession- (3),  where  there  was 
evidence  that  the  woman  was  never  looked  on  by  the  family  as 
married,  but  the  man  having  covenanted  to  bar  the  (alleged) 
wife's  freebench  the  marriage  was  established.  Qoodman  v.  Qood^ 
man  (4)  is  also  a  case  of  the  Courts  establishing  a  marriage  by 
reason  of  the  acts  of  the  parties,  although  there  was  some  evi^ 
dence  of  family  repute  adverse  to  the  existence  of  a  marriage.  It 
appears  to  me  that  the  Court  can  and  should  in  Oxb  present  case 
receive  and  act  upon  the  evidence  to  which  I  have  referred,  as 
answering  and  outweighing  the  evidence  that  there  was  a  repute 

(1)  2  Dow.  482.  (3)  Page  265. 

(2)  2  Sir  Wm.  Bl.  877.  (4)  28  L.  J.  (Ch.)  745. 
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that  there  had  not  been  a  marriage.    I  hold,  therefore,  that  a     Y.-O.  H. 
marriage  is  proved  to  have  taken  place,  acting  npon  the  law  as  laid       i874 
down  in  Doe  d.  Fleming  v.  Fleming  (1),  and  many  other  cases.    In       ^^ 
Eoggan  y.  Craigie  (2)  Lord  OoUenham  thus  states  the  law :  ''It  is    ^^^  *- 

not  necessary  to  prove  the  contract  itself,  it  is  sufficient  if  the       

facts  of  the  case  are  such  as  to  lead  to  satisfactory  evidence  of  such 
a  contract  having  taken  place;  upon  this  principle  the  acknow- 
ledgment of  the  parties,  their  conduct  towards  each  other,  and  the 
repute  consequent  upon  it,  may  be  sufficient  to  prove  a  marriage." 
I  desire  also  to  refer  to  Lord  OranwcrtVe  statement  of  the  law  in 
the  Breadalbane  Oase  (3).  He  there  says :  ''  The  great  facility 
which  the  law  of  SeaUand  affords  for  contracting  marriage  has 
given  rise  to  rules  and  principles  which  have  been  sometimes 
considered  peculiar  to  that  law.  By  the  law  of  Mngland,  and,  I 
presume,  of  all  other  Christian  countries,  where  a  man  and  a 
woman  have  long  lived  together  as  man  and  wife,  and  have  been 
80  treated  by  their  friends  and  neighbours,  there  is  Sk  primd  feme 
presumption  that  they  really  are  and  have  been  what  they  profess 
to  be.  If  after  their  deaths  a  succession  should  open  to  their 
children,  any  one  claiming  a  share  in  such  succession  as  a  child 
would  establish  a  good  primd  facie  case  by  shewing  that  his  parents 
had  always  passed  in  society  as  man  and  wife,  and  that  the 
claimant  had  always  passed  as  their  child.  If  the  validity  of  the 
parents'  marriage  should  be  disputed,  it  might  become  necessary 
for  the  person  claiming  as  their  child  to  estabb'sh  its  validity,  and, 
inasmuch  as  in  England  all  marriages  are  solemnized  in  public, 
and  publicly  recorded,  it  is  reasonable  to  require  the  claimant  to 
give  positive  evidence  of  its  celebration,  or  else  to  explain  why  he 
is  unable  to  do  so.  The  principle  is  the  same  in  ScoSand;  but  as 
marriage  there  is  not  necessarily  celebrated  in  public,  or  recorded, 
it  is  much  more  probable  than  it  would  be  in  England  that  there 
may  have  been  a  marriage,  but  that  there  may  be  no  means  of 
giving  direct  proof  of  it.  Those  who  have  to  decide,  after  the 
death  of  parents,  on  the  legitimacy  of  children,  must,  much  oftener 
than  in  England,  have  to  rely  solely  on  the  primd  fade  evidence 
afforded  by  the  conduct  of  the  parties  towards  one  another,  and  of 

(1)  4  Bing.  266.  (2)  Macl  &  Rob.  942,  965. 

(3)  Law  Rep.  1  H.  L.,  Sc.  182, 199. 
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V.-G.  H.     tbeir  friends  and  neighbours  towards  them.    This  sort  of  evidence 

1874       is  spoken  of  in  Scotland  as  hdbite  and  repuie.    Persons  are  some- 

Lyle       times  said  to  be  married  persons  by  habite  and  rajpti^. 

Ellwood         ^^  ^^®  present  case  there  may  well  have  been  a  marriage  by 

—       agreement  only  when  the  parties  were  in  SeotiancL    My  opinion 

is  in  no  way  dependent  upon  the  certificates  of  the  births  of  John 

and  James  Campbell.    Whether  these  certificates  were  rejected 

or  noty  my  conclusion  would  have  been  the  same.     The  certificate 

of  James's  baptism  in  ISll,  in  which  he  is  described  as  son  oiJohn 

Ellwood  and  Sarah  his  wife,  late  Campbell,  was  admitted  without 

objection ;  nor  should  I  have  taken  a  different  view  had  I  admitted 

the  evidence  tendered  to  prove  a  certain  receipt  by  Sarah  Campbell 

to  Thomas  Ellwood. 

Solicitors  for  the  Plaintiff:  Messrs.  G.  A.  Crawley  &  Arnold, 
Solicitor  for  the  Defendants :  Mr.  J.  T.  Marshall, 


Nov.  24. 


V.^.  H.  HAMER  V.  SHARP. 

1874 


[1874    H.    55.1 

Vendor  and  Purchaser — Principal  and  Agent — Instruetums  to  procure  a  Pur^ 
cJiaser  of  an  Estate — Estate  Agent-^Authority — Specific  Performance. 

Upon  a  written  request  bj  an  owner  of  freehold  property  to  an  estate 
agent  to  procure  a  purchaser  for  it  and  to  advertise  it  at  a  certain  price  :^- 

Held,  that  the  estate  agent  had  no  authority  to  enter  into  an  open  contract 
for  sale,  and,  semhle,  that  he  had  no  authority  to  enter  into  any  contract  for 
sale. 

XHE  Defendant,  Jeremiah  Sharp,  on  the  17th  of  October,  1872, 
called  upon  C.  Longbottom,  an  estate  agent  at  Bradford,  and  gave 
him  written  instructions  in  the  following  form : — 

**  I  request  you  to  procure  a  purchaser  for  the  following  free- 
hold property,  and  to  insert  particulars  of  the,  same  in  your 
Monthly  Estate  Circular  till  further  notice,  viz.,  my  beer  house 
and  shop.  No.  4  and  No.  6,  Manchester  Boad.  Tenant,  No.  4, 
William  Oalhway,  gilder ;  and  No.  6,  Albert  Vaults,  Henry  Holmes, 
beer  retailer,  and  work-rooms  aboye«     Present  net  rent,  £150  ; 
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price  £2800,  when  I  will  pay  yon  a  commission  and  expenses  of     v.-o.  H. 
fifty  ponnds.    Abont  six  years'  lease  unexpired.  1874 

« (Signed)        /.  Sharpr         hI^ 

Longbottom  inserted  in  his  Estate  Circular^  which  he  published      srarp. 
every  month,  a  full  description  of  the  messuages  as  being  for 
sale  by  him,  and  otherwise  advertised  the  same  for  sale,  and  he 
continued  so  to  do  at  regular  intervals  down  to  the  date  of  the 
following  acknowledgment  and  receipt : — 

"  Bradford,  Jan.  31,  1874.  I  hereby  acknowledge  having  this 
day  paid  the  sum  of  two  hundred  and  eighty  pounds  on  account 
of  the  purchase  of  Mr.  Jeremiah  Sharp's  freehold  property  situated 
at  the  bottom  of  Manchester  Eoad,  Bradford,  in  the  county  of 
Yorhy  and  numbered  4  and  6,  now  in  the  occupation  of  Mr.  Ham- 
mond,  brewer,  and  others,  or  his  or  their  under-tenants,  at  the  price 
of  two  thousand  eight  hundred  pounds,  free  from  all  incumbrances, 
but  subject  to  the  present  leases  granted  to  the  tenants  or  some 
of  them.  The  vendor  to  supply  an  abstract  of  the  title  held  by 
him,  and  should  the  same  be  found  defective  the  vendor  shall 
have  the  option  to  cancel  the  contract  on  returning  the  deposit 
money  without  interest  or  expenses,  or  to  make  good  the  defect ; 
and  I  agree  to  pay  the  balance  of  purchase- money,  two  thousand 
five  hundred  and  twenty  pounds,  on  the.  31st  day  of  March  next, 
when  the  purchase  is  to  be  completed. 

**  (Signed)        John  Earner.'* 

"  Bradford,  January  31st,  1874.  Beceived  this  day  of  Mr. 
John  Hamer  the  sum  of  two  hundred  and  eighty  pounds  on  ac- 
count of  purchase  of  Mr.  Jeremiah  Sharp's  freehold  property, 
Nos.  4  and  6,  Manchester  Boad,  at  the  price  of  two  thousand  eight 
himdred  pounds,  on  the  terms  of  acknowledgment  signed  this 

day. 

"  (Signed)        O.  Lonfflottom^ 

"  For  Jeremiah  Sharp.'' 

The  allegation  in  the  bill  was  that  on  the  31st  of  January, 
1874,  Lonffhottom  had  full  authority  to  enter  into  a  contracti  and 
to  sign  the  last-stated  memorandum  of  that  date  as  the  agent  of 
the  Defendant^  and  that  it  was  in  all  respects  a  good,  valid,  and 
binding  contract  on  the  Defendant ;  and  the  Plaintiff  prayed  that 


110  EQUITY  OASES.  [X.  B. 

V.-0.  H.     the  Defendant  might  be  decreed  specifically  to  perform  the  con- 
1874       tract)  and  also  be  ordered  to  deduce  a  good  title  and  to  pay  the 

c  ^'  The  Defendant  admitted  in  his  answer  that  he  was  entitled  to 

the  property  in  fee  simple,  subject,  however,  to  a  mortgage ;  that 

he  did,  in  October,  1872,  in  writing,  request  LangboUom  to  find 
him  a  purchaser,  and  to  insert  the  particulars  of  the  property  in 
his  Estate  Circular ;  and  stated  that  he  told  him  to  try  it  for 
six  months,  and  if  he  did  not  find  a  purchaser  within  that  time 
he  would  keep  the  property  until  the  leases  expired,  and  that 
Longbottom  said  that  he  would  bring  or  send  to  him  any  person 
who  was  likely  to  buy.  Further,  that  about  the  expiration  of  the 
six  months  he  told  Longhottom  not  to  advertise  the  property  in 
his  Estate  Circular  and  that  he  would  keep  it  until  the  leases 
expired.  The  Defendant  also  stated  that  he  did  not  appoint  Long- 
bottom  his  agent  for  the  purpose  of  selling  the  property,  nor 
authorize  him  to  enter  into  any  contract  of  sale  on  his  behalf. 
He  admitted  that  Longhottom  did  continue  to  insert  an  advertise- 
ment of  the  property  in  his  Estate  Circular  after  he  had  told 
him  to  discontinue  doing  so ;  and  he  alleged  that  if  at  any  time 
Longhottom  was  authorized  to  sign  a  contract  on  his  behalf,  which 
he  submitted  was  not  the  case,  yet  that  such  authority  had  been 
revoked  long  before  the  date  of  the  alleged  contract  of  the  31st 
of  January,  1874.  On  Friday,  the  30th  of  January,  1874,  the 
Defendant  received  a  paper  writing,  which  was  left  at  his  house 
in  his  absence,  in  the  following  form : — 

"  Folio  2102.  Bradford  Estate  Offices,  Britq^nnia  Buildings, 

Market  Street, 
«  To  Mr.  Sharp.  ''  Jany.  29th,  1874. 

"  Please  permit  Mr.  Hamer  to  view  your  property,  Nos.  4 
and  6,  Manchester  Boad,  price  £2800,  should  he  apply  to  you. 

"  And  oblige, 

"  C,  Longhottom. 
**  Early  information  of  any  change  will  oblige." 

Mr.  Hamer  did  not  apply  to  the  Defendant  to  view  the  property, 
but  he  did  to  one  of  the  tenants,  and  was  told  that  the  property 
was  not  for  sale.    On  Saturday,  the  Slst  of  January,  1874,  Long^ 
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hottam  wrote  to  the  Defendant  informing  bim  that  he  had  sold  the     y.-a  H. 
property,  in  accordance  with  his  instructions,  that  morning,  and       1S74 
received  a  deposit  of  10  per  cent.,  which  he  would  be  glad  to  pay      uijaK 
on  Monday.    The  Defendant  called  upon  Longbottom  on  Monday,      «  *• 

the  2nd  of  February,  and  told  him  he  had  no  right  or  authority  to       ' 

sell  the  property,  and  that  he  declined  to  recognise  the  alleged 
contract  as  binding  on  him.  A  correspondence  ensued  between 
the  parties  and  their  solicitors,  and  as  the  Defendant  persisted  in 
his  determination  not  to  recognise  the  contract  this  bill  was  filed 
to  enforce  its  performance.  The  deposit  money,  less  the  £50, 
and  a  small  sum  alleged  to  be  due,  was  on  the  5th  of  March  sent 
by  Longbottom  to  the  Defendant,  who  receiyed  it  on  the  6th,  the 
day  on  which  this  bill  was  filed,  and  it  was  on  the  same  day  paid 
into  a  bank  on  deposit,  and  notice  thereof  sent  to  LonghoUom,  to 
the  Plaintiff,  and  to  his  solicitor. 

Mr.  LongboUomy  in  his  affidavit,  submitted  that  he  had  full 
authority  to  sell  the  property,  and  denied  the  statements  of  the 
Defendant  in  reference  to  the  limitation  of  six  months,  and  that 
he  would  keep  the  property  until  the  leases  expired. 

Mr.  Lindkyf  Q.C.,  and  Mr.  Edward  P.  C.  HansoUy  for  the  Plain- 
tiff, submitted  that  the  instructions  given  by  the  Defendant  in 
October,  1872,  were  sufficient  authority  to  Mr.  Longbottom  to 
enter  into  the  contract  of  January,  1874;  that,  upon  the  evi- 
dence, there  was  no  revocation  of  the  authority,  and  that  the 
contract  ought  to  be  decreed  to  be  specifically  performed.    They 

referred  to  the  case  of  Ireland  v.  Livingston  (1). 

* 

Mr.  Oreene,  Q.C.,  and  Mr.  Dv/nmng,  for  the  Defendant,  sub- 
mitted that  Mr.  Longbottom  was  merely  instructed  to  find  a  pur- 
chaser, and  that  he  had  no  authority  to  sell  the  property ;  and 
that  if  he  ever  had  any  it  was  revoked  long  prior  to  January, 
1874.  Also,  that  the  agent  could  not  give  a  receipt  for  the  pur- 
chase-money, nor  for  the  deposit-money ;  nor  fix  the  amount  of 
the  deposit-money. 

Mr.  Lindletf  was  heard  in  reply  on  the  construction  of  the 
written  request  of  October,  1872,  and  contended  that  the  prin- 

(1)  Law  Rep.  6  H.  L.  395. 


112  EQUITY  CASES.  [L.  B. 

V.-0.  H.     ciple  laid  down  in  Ireland  v.  Livingston  (1)  was  applicable  to  this 
1874       case. 


Hameb 

ShIrp.      Sir  Charles  Hall,  V.C.  : — 

The  question  in  this  case  is  one  of  very  considerable  impor- 
tance in  reference  to  the  disposal  of  landed  estate  generally.  The 
question  is  whether,  when  an  owner  of  an  estate  puts  it  into  the 
hands  of  an  estate  agent  for  sale,  stating  a  price  for  and  giving 
particulars  of  the  property  to  enable  him  to  inform  intending 
purchasers,  but  giving  no  instructions  as  to  the  absolute  disposal, 
and  none  as  to  the  title  of  the  property,  and  mentioning  none  of 
those  special  stipulations  which  it  might  be  proper  to  insert  in 
conditions  in  reference  to  the  title^  that  is  sufiBcient  authority 
to  the  agent  to  sign  a  contract  for  the  sale  of  the  property 
for  the  price  stated  in  the  instractions,  without  making  any  provi- 
sion whatsoever  as  to  title.  In  considering  whether  the  instruc- 
tions of  October,  1872,  were  a  sufficient  authority  to  the  agent  for 
that  purpose,  I  cannot^  help  expressing  an  opinion  that  such  an 
authority  to  an  agent  on  the  part  of  a  vendor  would  be  highly 
impradent,  as  the  purchaser  would  then  be  entitled  to  require,  on 
completion,  attested  copies  of  all  documents  of  title,  and  the  ex- 
pense of  them  would  swallow  up,  to  a  great  extent,  the  purchase* 
money.  This  estate  agent  must  have  known  that  if  this  property 
had  been  offered  for  sale  by  public  auction  there  would  havd  been 
conditions  to  guard  the  vendor  against  being  subject  to  certain 
expenses,  and  to  prevent  the  contract  becoming  abortive  by  reason 
of  a  purchaser  requiring  a  strictly  marketable  title.  Could  he 
suppose  that  he  was  invested  with  authority  to  sign  a  contract 
without  considering  what  it  should  contain  as  regards  title  ?  As 
an  intelligent  and  well-informed  person,  he  could  not  suppose  that 
he  was  properly  discharging  his  duty  to  his  principal  when  he 
signed  the  contract  which  he  signed :  such  a  contract  was  not  one 
within  the  scope  of  his  authority  to  sign.  If  he  had  a  right  to 
enter  into  any  contract  at  all,  it  was  one  of  a  different  description, 
and  on  that  ground  alone — ^this  being  a  bill  for  specific  perform- 
ance, and  the  Court  having  a  discretion — ^I  hold  that  the  alleged 

(1)  Law  Bep.  5  E.  L.  395. 
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oontiacty  if  it  be  a  contract^  is  not  one  which  the  Court  will  decree     V.-0.  H. 
to  be  carried  into  effect  1874 

Taking  that  view  of  the  case,  it  is  not  necessary  for  me  to  decide      hasum 
the  question  of  authority,  but  I  nevertheless  state  my  opinion  to      sbamt- 

be,  that  when  instructions  are  given  to  an  agent  to  find  a  pur-        

chaser  of  landed  property,  he,  not  being  instructed  as  to  the  condi- 
tions to  be  inserted  in  the  contract  as  to  title,  is  not  authorized  to 
sign  a  contract  on  the  part  of  the  vendor.  This  contract  being 
based  upon  the  instructions  given  by  the  document  of  October, 
1872,  I  hold  that  it  is  not  a  case  for  decreeing  specific  perform- 
ance, and,  consequently,  the  bill  must  be  dismissed  with  costs. 

Solicitors :  Messrs.  Paierson,  Snow,  &  Bumey,  agents  for  Mr.  J. 
Cater,  Bradford,  Yorkshire;  Messrs.  Clarke  dt  Son,  agents  for 
Messrs.  Terry  <&  Robinson,  Bradford,  Yorkshire. 


Nov,  22. 


ARNOLD  V.  DIXON.  v.-o.H. 

[1870    A.    106.]  ^^^* 

Becd  Estaie^^Decreefor  Sale — Conversions^ Sale  under  Decree, 

Where,  in  an  administration  suit  asking  also  for  partition  of  real  estate, 
the  Court  directed  a  sale,  but  before  it  was  effected  one  of  the  parties  inte- 
rested in  the  real  estate  died : — 

Held,  that  the  estate  was  sufficiently  converted,  and  the  estate  having  been 
sold,  the  share  of  the  deceased  beneficiary  passed  to  his  legal  personal  re- 
presentative. 

Steed  V.  Preece  (1)  followed. 

xHE  bill  in  this  suit  was  filed  for  the  administration  of  the  estates 
of  Margaret  and  Sarah  Dixon,  sisters,  deceased,  and  for  a  partition 
of  the  real  estate  of  which  they  had  been  seised  in  equal  moieties. 
The  suit  came  on  to  be  heard  in  1871,  when  the  Court,  being  of 
opinion  that  a  sale  would  be  more  beneficial,  directed  a  sale,  which 
was  effected  in  July,  1873,  and  the  proceeds  paid  into  Court. 
Between  the  date  of  the  decree  and  the  sale,  H.  G.  Dixon,  one  of 
the  parties  entitled  to  share  in  the  real  estate  ordered  to  be  sold, 

(1)  Law  Rep.  18  Eq.  192. 
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y.-0.  H.     died  intestate,  leaving  his  brother,  JB.  L.  Diaon,  his  heir-at-law, 

1874       and  his  said  brother  and  his  sister,  Margaret  Biptetf,  his  next  of 

Arnold     ^'a*    Administration  of  his  estate  was  granted  to  his  brother, 

Dixon.       R- L.  Dixon. 

A  question  was  now  raised  whether  Balph  L.  Dixon  took  the 

share  in  his  own  right,  or  as  legal  personal  representative  of  his 
brother. 

The  Yicb-Chancellob  asked  if  there  was  not  authority  on  the 
question,  stating  that  he  thought  the  question  had  been  recently 
considered.  The  case  thereupon  stood  over  for  counsel  to  look 
into  the  cases. 

Mr.  Pemberton^  for  Margaret  Ripletf  and  the  trustees  of  her  settle- 
ment, afterwards  cited  the  case  of  Steed  v.  Preece  (1),  which  he 
submitted  was  precisely  in  point. 

Mr.  Tremleti,  for  the  heir-at-law,  contended  that  that  case  did  not 
govern  the  present.  In  that  case  the  estate  had  been  actually  sold 
before  the  death,  but  here  it  was  otherwise. 

Mr.  Brodrick,  and  Mr.  Wilkinson^  appeared  for  other  partie& 

Sib  Chables  Hall,  V.O.  : — 

I  do  not  think  that  case  and  the  present  should  be  considered 
to  be  distinguishable  so  that  a  different  conclusion  should  be  come 
to.  I  do  not  say  what  I  should  have  held  in  the  absence  of  the  ^ 
decision  in  that  case,  but  in  so  saying  I  do  not  mean  to  be  con- 
sidered as  doubting  the  correctness  of  that  decision.  I  think  I 
should  follow,  and  I  do  follow.  Steed  v.  Preece^  as  being  applicable 
to  the  case  now  before  the  Court.  Payment  of  H.  O,  Dixon  s 
share  must  be  directed  to  Ralph  L.  Dixon,  as  legal  personal  repre- 
sentative of  his  brother. 

Solicitors:  Messrs.  G.  A.  Crawley  &  Arnold;  Messrs.  Bell  i& 
Brodrich 

(1)  Law  Rep.  18  Eq.  192. 
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CROMPTON  V.  LEA.  v.-c.  h. 

[1874    0.    226.]  ^J3t 


Demurrer — J^ine — Injunctum—Irreparahle  Injury — Use  of  Property — 

Negligence —  Water, 

A  bill  averred  that  a  mine  which  the  Defendant  threatened  to  work  could 
not  be  worked  without  letting  in  a  river  and  flooding  Defendant's  mine,  and 
through  that  the  PlaintifTs  mine,  and  prayed  an  injunction. 

Demurrer  ovemiled. 

Demurber. 

The  material  allegations  of  the  bill  were  as  follows : — 

'^  1.  The  River  Btyuglas  is  a  natural  watercourse  of  considerable 
volnme  flowing  through  the  town  of  Wigan^  and  is  liable  to 
heavy  floods.  In  its  course  through  Wigan  it  flows  over  the  out- 
crop of  two  seams  of  coal  known  as  the  Wigan  Five-feet  Mine  and 
the  Wigan  Four-feet  Mine.  The  outcrop  of  the  Wigam,  Fofur-feet 
Mine  intersects  the  River  Boughs  at  the  north-west  corner  of  a 
field  hereinafter  referred  to  as  Ecclea'  Fidd,  in  Wigan,  which  field 
and  the  mines  thereunder  belong  to  and  are  in  the  possession  of 
the  Defendants. 

*^  2.  The  outcrop  of  the  Wigan  Five-feet  Mine  intersects  the  said 
river  at  a  point  about  200  yards  higher  up  the  stream. 

^3.  The  Plaintiff  is  the  lessee  of  large  portions  of  the  said 
Wigan  Five-fed  Mine  and  Wigan  Fowr-feet  Mine,  and  also  of  a 
lower  seam  of  coal  called  the  Wigan  Nine-feet  Mine,  all  which 
Beams  he  is  now  engaged  in  working.  The  dip  of  the  seams  and 
6{  the  containing  strata  is  such  that  the  Plaintiff's  mines  are 
lower  than  the  same  mines  under  Ecdes^  Fidd,  and  the  flow  of 
water  would  be  from  Defendants*  towards  the  Plaintiff's  mines. 

^  4.  Both  the  Four-feet  Mine,  which  is  four  feet  six  inches  in 
thicknesSy  and  the  Five-feet  Mine^  which  is  four  feet  in  thickness^ 
were  extensively  worked  many  years  ago  close  up  to  the  outcrop. 
The  workings  in  the  Four-feet  Mine  vary  in  depth  from  the  surface 
in  Eccles*  Field  from  six  feet  to  six  or  seven  yards,  and  at  the  point 
where  4the  outcrop  of  the  said  mine  intersects  the  River  Douglas 
the  workiugs  approach  within  a  distance  of  six  feet  from  the  bed 
of  the  stream.    The  roof  in  the  said  workings  was  left  supported 
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y.-C.  H.     by  narrow  pillars  of  coal,  so  that  the  said  mines  are  honeycombed 

1874       in  all  directions,  the  surface  resting  on  slender  pillars.    The  pre- 

Cbomptqv    ^^  ^^^®  ^^  which  these  old  workings  near  the  outcrop  were  made, 

^'         and  their  exact  dialling,  cannot  now  be  ascertained,  but  it  is 

—       certain  that  they  communicate  with  all  the  workings  in  the  said 

three  seams  belonging  to  the  Plaintiff. 

**  5.  Owing  to  the  insufficient  support  by  the  said  pillars,  the 
surface,  both  in  Ecdes'  Field  and  at  the  outcrop  of  the  Five-feet 
Mine  higher  up  the  stream,  has  more  than  once  given  way  on  the 
occasion  of  heavy  floods."  The  bill  then  specified  two  occasions 
when  the  flood  ultimately  filled  all  the  workings  in  the  five-feet, 
four-feet,  and  nine-feet  seams,  and  burst  the  walls  of  the  shafts  of 
the  Inee  HdH  ColHery^  of  which  Messrs.  Whaley  dt  Gerard  were 
lessees,  rushed  down  the  shafts  to  the  workings  in  the  seam  with 
such  force  and  fury,  that  the  surface  of  the  earth  trembled  at 
the  pit  top.  On  this  occasion  six  miners  and  many  horses  were 
drowned. 

"  6.  Part  of  the  mines  formerly  worked  by  Messrs.  WhaJey  dk 
Oerard  so  flooded  as  above,  was  leased  to  them  by  a  predecessor 
in  title  of  the  lessor  of  the  Plaintiff,  Messrs.  Whaley  &  Oerard 
occupying  such  portions  of  the  Wigan  Five-feet  Mine  and  the 
Wigan  Four-feet  Mine  under  the  lessor's  lands  as  were  within  a 
depth  of  200  yards  from  the  surface.  The  Plaintiff  has  a  lease  of 
and  is  working  those  portions  of  the  said  mines  under  the  same 
lands  which  are  below  that  depth,  and  of  the  whole  of  the  Wigan 
Nine-feel  Mine  thereunder,  the  lease  to  Messrs.  Whaley  &  Gerard 
haying  expired  many  years  ago.  The  workings  of  the  Plaintiff 
commence  directly  with  those  left  by  Messrs.  Whaley  &  Gerard. 
All  the  intervening  parts  of  the  said  Wigan  Five-feel  and  Wigan^ 
Fowr-feet  Mines  have  long  been  worked  out,  with  the  exception  of 
the  pillars  left  for  the  support  of  the  surface,  and  there  is  complete 
communication  between  the  Plaintiff's  said  mines  and  the  old 
workings  under  Fcdei  Field. 

"  7.  Shortly  after  the  inundation  a  joint  arrangement  was  en- 
tered into  by  the  owners  of  the  several  collieries  aforesaid  ta 
repair  the  breaches,  and  do  what  was  necessary  for  mutual  pro- 
tection. After  obtaining  the  consent  of  Messrs.  Ecdes,  the  then 
owners  of  Eccles*  Field  aforesaid,  and  of  Messrs,  Eeron  &  Whitaker, 
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the  proprietors  of  the  fields  higher  up  the  stream  where  the  water     V.-a  H. 
broke  in,  the  owners  secured  the  roof  of  the  old  workings  by        1874 
building  pillars,  and  by  timbering  and  otherwise.  They  also  filled    gbomftoi9 
up  the  holes  with  earth,  leaving,  as  stipulated  by  the  proprietors,       j^^ 

a  walled  pit  or  entrance  into  the  old  workings,  the  head  of  the       

pit  being  elevated  a  few  feet  above  the  surrounding  surface.  They 
also  put  dams  into  some  drifts  between  their  colliery  workings 
and  the  old  workings,  and  it  was  supposed  that  those  dams  cut  off 
all  communication  between  the  present  workings  and  the  river. 
However,  a  short  time  afterwards  the  river  again  burst  through 
into  the  five-feet  seam  at  the  same  place  as  before,  but  the  dam 
proved  ineffectual,  and  the  water  again  completely  filled  the  Buh 
hck^s  CoUiery,  and  a  large  portion  of  the  Hclme  Hatise  workings, 
and  caused  considerable  damage  to  property. 

**  8.  In  1857, 1860,  and  1872,  the  Biver  Doufflaa  again  broke  into 
the  old  workings  of  the  five-feet  and  four-feet  seams  at  the  same 
places. 

'^  9.  In  the  Ecelea'  Fidd,  the  scene  of  those  disasters,  the  De- 
fendants have,  within  the  last  few  weeks,  commenced  sinking 
two  shafts  for  the  purpose  of  winning  and  working  the  mines  of 
coal  under  and  adjacent  thereto." 

10.  The  bill  then  stated  that  under  the  Eccles'  Field  lay  the 
following  mines : — "  The  Fowr-fed  Mine,  twelve  feet  below  the  sur- 
fiaoe ;  the  Nine-feet  Mine,  eighty-one  feet  below  the  last-mentioned 
mine,  and  seven  and  a  half  feet  thick ;  the  Cannel  Mine,  200  feet 
below  the  Nine-feet  Mine;  the  Einff  Coaly  300  feet  below  the 
Cannd ;  the  Bavine  Mine,  120  feet  below  the  Cannd,  and  six  feet 
thick ;  the  Yard  Coed,  112  feet  below  the  Bavine,  and  three  feet 
thick  ;  the  Bone  Coed,  102  feet,  the  Smith  Coal,  225  feet,  and  the 
Arley  Mine,  420  feet  below  the  Yard  Coal. 

"  11.  In  the  actual  condition  of  the  workings  in  the  Four-feet 
and  Fiv&feei  Mines,  any  operations  that  cause  a  movement  or  dis- 
turbance in  the  strata  below  those  mines  will  necessarily  and 
inevitably  cause  the  pillars  in  the  old  workings  to  give  way,  and 
the  sorfiace,  and  with  it  the  river-bed,  will  fall  in.  The  water  of 
the  river,  instead  of  flowing  in  its  accustomed  channel,  will  then 
flow  into  the  hollows  in  the  Defendants'  said  fields,  and  thence 
into  the  Plaintiff's  mines. 
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y.-o.  H.  **  12.  In  consequence  of  the  short  distance  between  the  Four^ 
1874  feet  Mine  and  the  Nine-feel  Mine,  it  is  absolutely  impossible  by  any 
OfiraffTOK  known  method  of  working  to  work  the  latter  mine  Mritheut  dislo- 
V-  eating  and  disturbing  the  superincumbent  strata,  and  bringing  down 
the  pillars  in  the  Four-feet  Mine.  The  same  result  will  also  in- 
evitably be  produced  in  any  of  the  following  eventSy  that  is  to  say : 
If  the  Gannel  Mine  is  worked  otherwise  than  by  leaving  at  least 
one  half  of  the  coal  ungotten  as  and  for  pillars  evenly  distributed 
throughout  the  mine  for  the  support  of  the  superincumbent  strata. 
If  any  portion  of  the  King  Coal  is  worked,  and  if  the  Bavins 
Mine,  or  any  of  the  lower  mines,  be  worked  without  leaving  at 
least  one  half  of  each  of  these  respective  mines  ungotten  as  and 
for  pillars,  evenly  distributed  throughout  the  said  mines  for  the 
support  of  the  superincumbent  strata. 

^^13.  In  truth,  the  only  legitimate  use  to  which  the  upper 
seams  of  coal  in  Eccles'  Field,  aforesaid,  can  be  put  is  to  serve  as  a 
pillar  for  the  support  of  the  river  bed  and  the  adjacent  surface, 
and  the  manner  in  which  these  upper  seams  have  been  worked, 
has  made  it  impossible  further  to  work  them  for  any  mining 
purpose.  The  same  considerations  apply  to  the  fields  adjoining 
Ecdes'  Fields. 

'^  14.  Since  1847  the  workings  under  the  principal  Wigcm  coal 
fields  have  been  enormously  developed,  and  there  is  intercommuni- 
cation among  them  all,  and  where  there  is  a  barrier  it  is  too 
slight  to  resist  the  pressure  that  would  arise  from  letting  the  river 
into  any  part  of  the  coal  fields. 

*a5.  On  the  27th  of  July,  1874,  Mr.  Peace,  the  solicitor,  for 
several  master  'coal  miners  whose  mines  are  endangered  by  the 
Defendants'  acts,  wrote  to  the  Defendants  a  letter  caUing  their 
attention  to  the  danger  that  would  result  from  their  working  the 
mines  under  the  property  in  Wigan,  lately  belonging  to  Mr.  Eodes, 
alongside  the  Biver  Douglas.  The  letter  inclosed  an  extract  from 
the  report  of  Mr.  Dickinson,  Her  Majesty's  Inspector  of  Coal 
Mines  for  1851,  and  having  warned  the  Defendants  of  the  danger 
of  their  proceedings,  intimated  that  unless  they  received  a  satis- 
factory answer,  they  ihxist  take  proceedings  to  protect  themselves. 

^  16.  Notwithstanding  this  letter,  the  Defendants  persist  in 
their  determination  to  work  the  said  seams,  and  are  continuing 
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to  sink  and  make  shafts  in  Ecdes*  Field.    The  shafts  are  made     V.-O.  H. 
without  adequate  protection  at  the  surface  against  the  overflow-       1874 
ing  of  the  Douglas^  and  are  insufficient  to  keep  out  the  water    Gbomftok 
in  the  event  of  any  flooding  of  the  hollows  in  the  Fowr-feet  Mine,       -^^ 

The  Defendants  also  threaten  and  intend  to  work  all  the  coal       

mines  under  and  near  to  the  field.  To  do  so  will  inevitably 
biing  down  the  pillars  in  the  old  workings  in  the  four-feet  and 
five-feet  seams,  and  -will  thereby  cause  the  bed  of  the  D(mglas  to 
break  in,  and  through  the  fissures  and  holes  thus  made  the  river 
will  flow  into  the  old  workings  in  all  the  collieries  in  the  said 
coal  field.  The  lives  of  a  great  number  of  men  will  be  jeopard- 
ized, and  immense  and  irretrievable  damage  will  be  done  to  the 
Plaintiff's  property. 

^'17.  The  Plaintiff  charges  that  sinking  the  said  shafts  and 
working  the  said  mines  in  the  manner  threatened,  will  occasion  an 
unjustifiable  trespass  on  the  Plaintiff's  property,  irreparable  and 
incapable  of  being  compensated  in  damages,  and  which  ought  to 
be  restrained  by  injunction. 

**  18.  The  Defendants  have  only  recently  acquired  their  pro- 
perty, which  they  did  acquire  with  a  full  knowledge  of  the  facts 
above  stated,  and  especially  that  the  old  workings  in  the  Four-feet 
and  Five-feet  Mines  respectively  communicate  underground  with  the 
Plaintiff's  several  collieries." 

The  bill  then  prayed  that  the  Defendants  might  be  restrained 
from  permitting  the  said  shafts  iVLEcdes^  Field  to>emain  without  a 
wall  or  dams  sufficient  to  resist  and  keep  out  the  overflow  of  the 
Baufflas,  and  from  continuing  the  said  shafts  through  any  mine  of 
coal  or  pervious  stratum  without  protection  or  tubing,  or  without 
making  the  lining  of  sufficient  strength  to  prevent  water  flowing 
from  the  hollows  of  the  four-feet  seam  down  the  shaft  to  the 
lower  mines ;  2,  also  from  disturbing  any  coal  or  pillars  in  the 
Wigan  Four-feet  Mine  under  or  near  Ecclea*  Field  ;  3,  from  work- 
ing the  coal  in  the  Wigan  Nine-feet  Mine  under  or  near  Eccleg' 
Fidd  aforesaid ;  4,  from  working  the  Cannd  Mine  under  Ecele$* 
Fidd  otherwise  than  by  leaving  at  least  one  half  of  the  mine  un- 
gotten  as  and  for  pQlars  evenly  distributed  throughout  the  mine 
for  the  support  of  the  roof  and  the  superincumbent  strata ;  5,  from 

working  the  King  Coed  under  or  near  Ecdes^  Fields  as  aforesaid ; 
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Y.-a  H.  6,  from  working  the  Bavine  Mine,  or  any  mine  below  it,  under  of 

1874  below  Ecdea*  Fidd,  otherwise  than  by  leaving  half  of  the  coal  of 

Cbompton  ^^h  ungotten,  to  serve  for  pillars  to  support  the  roof ;  7,  and  from 
.  ^'  doing  any  acts  causing  the  Douglas  to  flow  into  any  of  the  old 
workings  of  the  Wigan  Fowr-feet  or  Five-feet  Mines. 

Mr.  Dickinson,  Q.C.,  Mr.  Lindley,  Q.C.,  and  Mr.  Clare,  for  the 
demurrer : — 

The  PlaintifiTs  mine  is  on  the  dip  and  the  Defendants'  on  tho 
rise,  and  both  cannot  be  worked.  Upon  the  allegations  of  this 
bill,  the  Plaintiff  is  seeking  to  prevent  the  Defendants  from  work- 
ing their  mine  without  any  averment  that  they  are  working  it  negli- 
gently or  improperly.  What  in  effect  he  says  is  this :  I  want  to 
work  my  mine  to  the  utmosti  but  I  cannot  because  you  are  doing 
the  same  thing.  It  is  well  settled  that  unless  a  man  is  doing 
something  that  he  has  contracted  not  to  do,  or  something  that  is 
unlawful,  or  in  its  nature  wrong,  or  something  negligently  where 
he  ought  to  exercise  care,  he  cannot  be  restrained  from  exercising 
his  right  to  the  utmost  whatever  may  be  the  consequence  of  his 
act  to  others :  Chasemore  v.  Richards  (1).  In  that  case  a  land- 
owner sunk  a  well  on  his  own  land  which  withdrew  the  water  from 
a  mill  where  there  had  been  a  sixty-years'  user.  But  it  is  said 
there  are  other  cases  in  which  the  contrary  has  been  held,  where 
a  man  makes  an  artificial  reservoir,  and  banks  it  up  artificially, 
in  which  ease  he  is  bound  to  protect  his  neighbour  from  the  con- 
sequences ;  but  that  is  not  this  case,  and  is  more  like  Bylands  v. 
Fletcher  (2).  Another  case  is  where  a  man  may  complain  of  water 
being  abstracted ;  neither  is  that  this  case.  Then  there  is  the 
case  of  improper  working ;  but  that  is  not  alleged  in  this  case.  It  is 
the  light  of  each  of  the  owners  of  adjoining  mines  to  work  as  they 
please  though  injury  may  accrue,  provided  it  be  not  done  negli- 
gently or  of  malice :  Smith  v.  Kenrich  (3).  That  case  governs  the 
present.  In  Smith  v.  Fletcher  (4),  wliich  was  peculiar,  the  decision 
below  was  reversed  on  appeal,  and  a  new  trial  directed  with  a 
view  to  ascertain  whether  there  had  been  negligence  on  the  part 
of  the  Defendant  in  working  his  mine,  but  in  the  present  case  na 

(1)  7  H.  L.  C.  349  ;  2  H.  &  N.  16a  (3)  7  C.  B.  615. 

(2)  Law  Rep.  3  H.  L.  330.  (4)  Law  Kep.  9  Ex.  64. 
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negligence  is  alleged  in  the  bill,  and  must  be  assumed  on  this  de-  V.-a  H. 
mnrrer  to  be  absent,  and  therefore  Smith  y.  Fletcher  (1)  is  precisely  1874 
in  point.  This  biU  is  really  filed  to  compel  the  Defendants  to  obomtton 
protect  the  Plaintiff's  mine  from  injury,  but  it  is  for  the  Plaintiff 
to  do  that  himself:  Baird  v.  WiUiamsan  (2).  So  in  Dunn  y.  Bir- 
mingham  Canal  Company  (3)  it  was  held  that  the  Defendants  were 
not  responsible  for  damage  to  the  Plaintiff's  mines,  there  being 
no  proof  of  negligence  or  acts  done  uUra  vires.  The  Plaintiff's 
case  in  effect  is  this,  that  he  has  worked  out  his  own  mine,  and 
now  complains  that  if  the  Defendants  do  the  same  thing  it  will  be 
injurious  to  him,  unless  the  Defendants  do  something  for  his  pro- 
tection ;  but  that  the  Defendants  are  not  bound  to  do.  The  case  of 
BjflcMds  y.  Fletcher  (4)  really  goyerns  thb  case.  The  head-note 
in  that  case  is,  that  "  Where  the  owner  of  land,  without  wilfulness 
or  negligence,  uses  his  land  in  the  ordinary  manner  of  its  use, 
though  mischief  should  thereby  be  occasioned  to  his  neighbour, 
ke  will  not  be  liable  in  damages."  If  that  be  the  law  this  demurrer 
must  be  allowed. 

Mr.  Fry,  Q.C.,  Mr.  HerscheU,  Q.C.,  Mr.  Jackson,  Q.O.,  and  Mr. 
Finch,  for  the  Plaintiff:— 

This  demurrer  is  bad.  The  bill  alleges  that  unless  the  Defen- 
dants be  restrained  from  doing  the  acts  complained  of,  irretrieyable 
damage  to  property,  and  perhaps  to  life,  will  result  from  their  ope- 
rations ;  and  that  is  of  itself  an  equity  sufficient  to  maintain  this 
bill :  Bohinson  y.  Lord  Byron  (5) ;  Crowder  y.  Tinkler  (6) ;  Hep- 
hum  y.  Lordan  (7) ;  Haines  y.  Taylor  (8).  It  is  contended  for 
the  demurrer  in  effect,  first,  that  there  is  on  this  bill  no  allegation 
of  negligence;  secondly,  that  it  appears  &om  the  bill  that  the 
Plaintiff  or  his  predecessors  in  title  haye  done  acts  but  for  which 
the  injury  he  apprehends  could  not  haye  arisen ;  thirdly,  that  it 
appears  on  the  face  of  the  bill  that  the  Plaintiff  can  protect  him- 
self against  the  injury  he  fears,  and  which  the  Defendants  contend 
he  ought  to  do.    The  Plaintiff  admits  that  he  has  no  remedy 

(1)  Law  Rep.  9  Ex.  64.  (6)  1  Bro.  0.  C.  588. 

(2)  15  C.  B.  (N.S.)  376.  (0)  19  Ves,  617. 

(3)  Law  Rep.  7  Q.  B.  24i.  (7)  2  H.  &  M.  346. 

(4)  Ibid.  3  H.  L.  380.  ,   (8)  2  Ph.  209. 
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V.-C.  H.     against  the  natural  flow  of  the  water  into  his  mine,  but  what  he 

1874       says  is^  that  the  Defendants  are  working  their  mine  for  no  legitimate 

Cbomfton    purpose,  and  that  the  effect  of  such  working  will  be  to  divert  the 

Lra         riv^r  iiito  the  Defendants'  mine,  whence  it  will  flow  into  and  flood 

Plaintiff's  mine.     The  case  of  Rylands  v.  Fletclier  (1)  is  conclusive 

in  the  Plaintiffs  favour,  because  it  lays  down  this  principle,  that 
if  one  man  brings  on  his  own  land  something  calculated  to  injure 
his  neighbour,  he  is  bound  to  see  that  his  neighbour  is  protected 
from  damage :  Crowder  v.  Tinkler  (2).  That  case  was  approved 
and  explained  by  Vice-Chancellor  Kindersley  in  the  case  of 
Soltau  V.  De  Held  (3).  The  case  of  Hepbui'u  v.  Lordan  (4)  answers^ 
the  argument  as  to  contributory  negligence.  The  essence  of  the 
Plaintiff's  case  is,  that  the  Defendants  are  going  to  do  what  they 
know  will  cause  irreparable  injury,  and  the  Defendants  contend 
boldly  that  they  have  a  right  to  do  so.  They  contend  that  the 
only  persons  who  have  a  right  to  complain  are  the  riparian  owners^ 
but  that  proposition  cannot  be  maintained.  Suppose  a  bank  on  the 
surface  were  removed  by  the  owner,  so  as  to  let  the  water  flood 
land  lower  down  not  the  property  of  a  riparian  owner,  a  right  of 
action  would  clearly  arise :  Buch  v.  Williams  (5) ;  Smith  v. 
Fletcher  (6). 

Mr.  DickinsoUy  in  reply : — 

What  is  negligence  ?  It  is  not  an  abstraction ;  it  is  an  omission 
to  fulfil  a  duty,  having  regard  to  the  particular  circumstances  of 
each  case ;  but  here  it  is  not  the  duty  of  the  upper  mine-owner  to 
protect  ^the  lower  mine  from  the  natural  flow  of  water.  It  is  the 
duty  of  the  owner  of  the  servient  mine  to  protect  himself.  No 
such  negligence  is  alleged  on  this  bill.  The  result  of  the  cases 
seems  to  be  as  follows :  First,  where  there  are  mutual  obligations 
among  the  mine-owners  inter  se,  the  rule  is  that  the  owner  of  the 
upper  mine  must  work  his  mine  so  as  not  to  damage  the  lower 
mine,  and  the  owner  of  the  lower  mine  must  protect  himself  from 
the  natural  consequences  of  his  neighbour's  legitimate  workings 
Secondly,  where  the  owner  of  the  upper  mine  lawfully  lets  into  it 

(1)  3  H.  &  C.  774 ;  Law  Bep.  1  (3)  2  Sim.  (N.S.)  133, 160. 
Ex.  265.                                                       (4)  2  H.  &  M.  345. 

(2)  19  Ves.  617.  (5)  3  H.  &  N.  30S. 

(6)  Law  Rep.  9  Ex.  64. 
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water,  bnt  improperly  suffers  the  water  so  let  into  it  to  accumulttte      V.-O.  H. 
in  one  spot,  so  that  by  reason  of  the  accumulation  damage  may       I87i 
accrue  to  the  lower  mine,  the  onus  is  shifted,  and  the  owner  of    cbokpion 
such  lower  mine  is  entitled  to  be  protected  against  such  injury.       ^ 

Thirdly,  if  the  owner  of  the  upper  mine  works  it  legitimately,  and       

in  the  course  of  that  proper  working  water  naturally  flows  into  it, 
he  is  not  liable  to  the  owner  of  the  lower  mine,  even  though  the 
water  may  flow  from  a  natural  stream  which  such  proper  working 
has  opened.  Lastly,  this  is  not  the  case  of  a  nuisance.  [Mr. 
DuJdnson  then  entered  into  a  minute  analysis  of  the  case  of 
Bylands  y.  Fletcher  (1),  and  contended  that  it  was  wholly  in  the 
Plaintiff's  fayour,  when  the  Lord  Chancellor's  judgment  was  read 
with  attention.  He  submitted,  therefore,  that  the  demurrer  must 
be  allowed.] 

Sib  Chables  Hall,  V.C.  : — 

This  is  a  case  of  considerable  importance  to  the  parties,  and  to 
other  owners  of  mines.  The  case  has  been  yery  ably  argued  on 
both  sides ;  and  if  I  thought  that  by  further  consideration  I  should 
be  likely  to  come  to  a  different  yiew,  I  should  certainly  haye 
deferred  giying  toy  judgment  upon  it.  The  question  being  one 
of  some  novelty,  and  as  I  haye  said  of  importance,  and  there  being 
a  motion  for  an  injunction  pending  on  the  result  of  the  hearing  of 
this  demurrer,  I  think  I  ought  not  to  delay  stating  my  yiew  of 
the  case. 

The  Plaintiff  is  the  lessee  of  certain  mines  described  in  the 
bm,  which  lie  in  the  dip  of  certain  mines  which  are  owned  by 
the  Defendants.  Li  that  state  of  things,  of  course  the  natural 
water  to  be  found  in  the  mine  of  the  Defendants  would  flow  into 
the  mine  of  the  Plaintiff ;  and  in  the  ordinary  working  of  the 
mines  of  the  Defendants,  the  Plaintiff  would  be  subject  to  that 
inconyenience.  He  cannot  complain  of  that.  Like  eyery  other 
mine-owner  on  the  dip,  he  takes  subject  to  the  common  enemy, 
the  water,  finding  its  way  into  his  mine  in  the  ordinary  course  of 
grayitation,  in  the  common  working  of  mines.  He  could  only 
protect  himself  against  that,  if  he  could  protect  himself  at  all,  and 

(1)  Law  Bep.  8  H.  L.  330. 
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V.-C.H.     probably  be  could,  by  leaving  a  barrier  to  prevent  the  water 
ig74        coming  into  his  mine.    He  was  not  bound  to  leave  a  barrier. 
CaosffTOK    ^^^  ^^  *^®  owners  is  entitled  by  law  to  get  out  the  whole  of  the 
V.         mineral  from  his  mine,  leaving  the  water  to  take  its  own  course. 
— .'        The  Plaintiff  says,  and  that  is  his  case,  that  although  I  cannot 
complain  of  the  water  flowing  to  my  mine  from  your,  the  Defen- 
dants', mine,  in  ordinary  course,  I  have  a  right  to  complain  of  this 
— ^I  have  a  right  to  complain  that  you  are  now  about  to  get  mineral 
out  of  your,  the  Defendants',  mine,  so  near  to  a  river  which  flows 
over  that  mine,  that  the  consequence  of  your  workings  will  be  that 
that  river  will  flow  into  your,  the  Defendants',  mine,  and  thence 
flow  into  my  mine;  and  it  is  the  Plsuntiff's  contention  that  if  the 
act  had  been  done  and  injury  occasioned,  he  would  be  entitled  to 
maintain  an  action  against  the  Defendants:  the  question  to  be 
tried  on  this  demurrer  is  whether  such  an  action  would  lie.    If 
the  action  would  lie,  then  the  injury  must  be  prevented  if  the  case 
be  one  for  the  exercise  of  the  jurisdiction  of  this  Court  by  means 
of  injunction. 

There  seems  to  be  no  authority  which  entirely  covers  the 
case;  but  in  considering  the  case  I  must  attend  to  what  the 
statements  of  the  bill  are,  in  reference  to  the  position  of  the 
Defendants'  mines  and  what  remains  to  be  got  of  those  mines. 
The  upper  mines  or  seams  of  coal  seem  to  be  three, — ^the  Five-feel 
Mine,  the  Wigran  Four-feet  Mine,  and  the  Wigan  Nine-feet  Mine, 
Then  there  are  a  number  of  mines  which  lie  at  a  very  great 
distance  from  these  much  deeper  down.  In  the  4th  paragraph  of 
the  bill  the  Four-feel  Mine  and  the  Five-feet  Mine  are  stated  to 
have  been  extensively  worked  many  years  ago  when  the  workings 
were  carried  almost  close  up  to  the  outcrop.  '^  The  workings  in 
the  Four-feet  Mine  vary  in  their  depths  from  the  surface  in  Eedea^ 
Field  aforesaid  from  six  feet  to  six  or  seven  yards,  and  at  the 
point  where  the  outcrop  of  the  said  mine  intersects  the  Biver 
Douglas  the  workings  approach  within  a  distance  of  six  feet  from 
the  bed  of  the  stream.  The  roof  in  the  said  workings  was  left 
supported  by  narrow  pillars  of  coal  so  that  the  said  mines  are 
honeycombed  in  all  directions,  the  surface  resting  on  slender 
pillars."  The  bill  states  that  the  Plaintiff  does  not  know  exactly 
when  that  took  place.    Then,  referring  to  certain  breakings  in  of 
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the  water,  the  statement  in  the  9th  paragraph  of  the  bill  is  that  the  v.-O.  H. 
Defendants  haye  recently  commenced  sinking  two  shafts  for  the  1874 
purpose  of  winning  and  working,  what  I  collect  from  that  para-  CfiOMProN 
graph  when  taken  in  connection  with  other  passages  in  the  bill,  to  jj^ 
be  all  the  mines.  There  is  a  description  given  of  what  these  mines  — 
are  in  the  next  paragraph.  Then  it  is  stated  in  the  11th  para- 
graph :  ^  That  in  the  actual  condition  of  the  workings  in  the 
Four^feet  and  Five-feet  Mines  any  operations  that  cause  a  move- 
ment or  distifrbance  in  the  strata  below  those  mines  will  neces- 
sarily and  inevitably  cause  the  pillars  in  the  old  workings  to  give 
way,  and  the  surface,  and  with  it  the  river  bed,  will  fall  in.  The 
water  of  the  river,  instead  of  flowing  on  in  its  accustomed  channel, 
will  then  flow  into  the  hollows  in  the  Defendants'  said  field  and 
thence  into  the  Plaintiff's  mines."  Then  paragraph  12  states: 
**  In  consequence  of  the  short  distance  between  the  Four-feet  Mine 
and  the  Nine  feet  Mine  it  is  absolutely  impossible  by  any  known 
method  of  mining  to  work  the  latter  mine  without  dislocating  and 
disturbing  the  superincumbent  strata  and  bringing  down  the  pillars 
in  the  Four-feel  Mine.  The  same  result  will  also  inevitably  ensue 
in  any  of  the  following  events  (that  is  to  say)."  The  other  state- 
ments have  reference  to  the  lower  mines ;  and  in  paragraph  13  it 
is  said :  **  In  truth,  the  only  legitimate  use  to  which  the  upper 
seams  of  coal,  Eedea'  Field  aforesaid,  can  be  put  is  to  serve  as  a 
piUar  for  the  support  of  the  river  bed  and  the  adjacent  surface, 
and  the  manner  in  which  these  upper  seams  have  been  worked  has 
made  it  impossible  further  to  work  them  for  any  mining  purpose. 
The  same  considerations  apply  to  the  fields  adjoining  Ecdei  FieU^ 
If  I  understand  that  paragraph  to  be  a  statement  of  fact,  which 
I  do^  and  not  wholly  or  in  part  the  conclusion  of  law  to  be  derived 
from  the  preceding  statements,  we  have  there  an  averment  that 
these  tipper  mines  of  the  Defendants  cannot  be  worked  further ; 
that  it  is  impossible  to  work  them  further  for  any  mining  purposes. 
Therefore,  if  that  be  so,  what  is  alleged  as  regards  the  Defendants 
is,  that  they  are  proposing  to  do  something  which  will  not  result 
in  a  mining  operation  at  all  for  their  own  advantage  or  profit,  that 
they  will  get  no  benefit  from  it  whatever.  That  being  so,  it  is 
stated  in  the  16th  paragraph  of  the  bill  that  '^  The  Defendants 
also  threaten  and  intend  to  work  all  the  said  coal  mines  under  and 
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y.-C.  H.     near  to  the  said  fields.     To  do  so  will  inevitably  bring  down  the 
1874       pillars  in  the  old  workings  in  the  four-feet  and  five-feet  seams,  and 

Cbompton    ^^^  thereby  cause  the  bed  of  the  Biver  Douglas  to  crack  and  break 
V-         in/and  through  the  fissures  and  holes  thus  made  the  whole  of  the 

water  in  the  river  will  fiow  into  the  old  workings,  and  thence  into 

all  the  collieries  in  the  said  coal  field." 

That  is  the  case  made  by  the  bill,  and  in  substance  I  understand 
it  to  be  this :  You,  the  Defendants,  having  these  upper  mines  of 
yours,  or  at  least  two  out  of  the  three  having  bden  very  exten- 
sively worked  in  former  times,  pillars  having  been  left  for  the 
support  of  the  surface,  are  now  proposing  to  recommence  mining 
operations  in  those  mines;  you  are  proposing  to  further  get 
minerals  out  of  those,  but  your  doing  so,  having  regard  to  the 
previous  mining,  cannot^  be  of  any  use  whatever  having  regard  to 
the  former  workings,  and  what  you  propose  to  do  will  necessarily 
result  in  this — ^that  the  bed  of  the  river  will  immediately  fall  in, 
and  this  flowing  stream,  which  is  now  existing  as  a  flowing  stream, 
will  immediately  be  precipitated  into  this  mine  of  the  Defendants, 
and  thence  into  the  mine  of  the  Plaintifl*.  The  Defendants  say 
that  in  that  state  of  things  they  are  entitled  to  do  what  will  pro- 
duce that  result,  and  the  question  is,  whether  they  are  entitled  to 
do  so  in  point  of  law.  The  cases  which  have  been  referred  to,  or 
rather  certainly  the  general  principle  applicable  to  the  case  as 
stated  in  Smith  v.  Eenrich  (1),  and  cases  of  that  sort,  are  very 
simple  and  well  settled  and  clear.  As  I  have  said  before,  the 
party  who  has  got  the  mine  in  the  dip  must  take  the  risk  of  the 
water  flowing  when  the  mining  operation  is  going  on  in  a  regular 
way.  Every  one  has  a  right  to  use  his  land  or  mine  and  make 
the  most  of  it,  subject  ordinarily  to  the  rule  that  he  must  use  his 
property  so  as  not  to  injure  his  neighbour.  Ordinarily  he  is  bound 
to  take  care  that  nothing  wanders  from  his  property  on  to  his 
neighbour's  so  as  to  injure  him.  But  in  applying  that  qualifica- 
tion of  the  ordinary  rule,  it  is  well  settled  that  the  case  of  under- 
ground water  flowing  from  ordinary  and  proper  mining  operations 
does  not  come  within  it^  and,  therefore,  the  lower  proprietor  must 
take  subject  to  that  risk.  That  is  what  cases  like  SmUk  v.  Ken- 
rick  decida     On  the  other  hand,  Baird  v.  Williamson  (2)  is  an 

(1)  7  C.  B.  515.  (2)  15  C.  B.  (N.S.)  376. 
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example  of  a  case  of  a  different  kind,  where  it  is  said.  If  yon  do     Y.-O.  H. 
work  you  must  only  work  in  the  ordinary,  proper,  and  skilful  way,       1874 
and  must  not  accumulate  a  mass  of  water  and  then  throw  that    gb^ifton 
water  in  a  mass  upon  the  proprietor  whose  mine  is  lower  down ;         •• 

you  are  not  entitled  to  do  that.    In  respect  of  that  an  action  will       

lie.  Then  the  question  is,  whether  an  action  will  lie,  takiog  the 
fiicts  and  statements  of  this  bill  as  they  are  alleged,  if  the  bed  of 
this  stream  were  tapped*  under  the  circumstances  stated  in  the 
bill,  because  it  is  said  the  Defendants  are  going  to  tap  this  water, 
not  for  any  proper  mining  purpose  of  their  own,  because  it  would 
do  them  no  good,  inasmuch  as  the  result  of  the  working  would  be 
of  no  benefit  to  the  Defendants :  that  they  would  not  derive  any 
benefit  from  it  is  the  statement.  It  is  alleged  by  the  Plaintiff 
that  the  Defendants  have  no  right  to  do  that  which  is  not  an  ordi- 
nary mining  operation  in  working  of  minerals  and  allowing  the 
ordinary  water  to  percolate  and  gravitate  down  into  the  lower 
mine,  whether  it  be  water  which  is  collected  during  the  mining 
operations,  or  which  from  some  preceding  mining  operations  may 
have  been  collected.  Each  party  has  claimed  the  benefit  of  the 
judgment  in  Rylanda  v.  Fletcher  (1) ;  and  Mr.  DieJcinsan,  in  his  very 
able  criticisms  on  that  judgment,  has  said  the  Lord  Chancellor  in 
that  case  drew  the  distinction  between  the  use  of  the  close  and 
the  use  of  the  water,  and  that  he  there  refers  to  the  accumulation 
of  water  either  on  the  surface  or  underground ;  and  he  says  it 
would  be  an  idle  distinction  to  make  between  a  mass  of  water  on 
the  surface,  accumulated  there,  and  water  not  stationary  bat  flow- 
ing, and  only  a  mass  of  water  differing  from  an  ordinary  reservoir 
in  that  it  is  flowing  water.  But  the  Lord  Chancellor's  judgment 
in  Bylands  v.  Fleteher  must  be  read  and  understood  with  reference 
to  the  case  before  him.  His*  observations  were  not  directed,  nor 
did  he  mean  to  say  anything,  as  I  understand  the  judgment,  in 
reference  to  what  would  be  the  law  if  a  man  were  to  tap  a  river 
which  was  flowing  over  the  surface  of  the  mine,  and  thereby  in- 
undate all  the  proprietors  below.  I  do  not  see,  as  Mr.  Herschell 
submitted  on  this  .point,  why  a  mine-owner  who  is  lower  down 
should  be  in  a  worse  position  or  less  entitled  to  complain  of  an 
injuxy  occurring  to  him  from  such  an  act,  such  a  throwing  down 

(1)  Law  Rep.  3  H.  L.  330. 
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Y.-G.  H.     of  the  water  upon  him^  than  a  riparian  proprietor,  or  one  who  is 
1874        not  immediately  a  riparian  proprietor,  or  one  considerably  inland. 

Cbomfton  I^  fti^y  injury  should  accrue  in  consequence  of  the  interference 
with  the  flow  of  a  river  in  that  way,  I  do  not  see  why  any  person 
who  sustains  an  injury  in  consequence  of  that  which  must  be  a 
wrong  to  somebody — ^for  at  all  events  it  must  be  a  wrong  to  some- 
body— is  in  a  worse  position  than  other  persons  who  would  have 
an  undoubted  remedy.  I  do  not  consider  that  the  observations 
of  the  Lord  Chancellor  in  Bylands  v.  Fldclher  are,  in  fact,  in  favour 
of  the  Defendants  in  this  case.  I  take  the  rule  to  be  as  stated  in 
the  judgment  of  Mr.  Justice  Blaclcburn^  which  is  stated  in  Byland» 
V.  Fletcher  (1) :  "  We  think  that  the  true  rule  of  law  is,  that  the 
person  who,  for  his  own  purposes,  brings  on  his  land  and  collects 
and  keeps  there  anything  likely  to  do  mischief  if  it  escapes, 
must  keep  it  in  at  his  peril ;  and  if  he  does  not  do  so,  is  prima 
facie  answerable  for  all  the  damage  which  is  the  natural  conse- 
quence of  its  escape.  He  can  excuse  himself  by  shewing  that 
the  escape  was  owing  to  the  Plaintiff's  default,  or  perhaps  that 
the  escape  was  the  consequence  of  vis  major,  or  the  act  of  God ; 
but  as  nothing  of  this  sort  exists  here,  it  is  unnecessary  to  inquire 
what  excuse  would  be  sufScient.  The  general  rule,  as  above 
stated,  seems  on  principle  just.  The  person  whose  grass  or  com 
is  eaten  down  by  the  escaping  cattle  of  his  neighbour,  or  whose 
mine  is  flooded  by  the  water  from  his  neighbour's  reservoir,  or 
whose  cellar  is  invaded  by  the  filth  of  his  neighbour's  privy,  or 
whose  habitation  is  made  unhealthy  by  the  fumes  and  noisome 
vapours  of  his  neighbour's  alkali  works,  is  damnified  without  any 
fetult  of  his  own ;  and  it  seems  but  reasonable  and  just  that  the 
neighbour  who  has  brought  something  on  his  own  property  (which 
was  not  naturally  there)  harmless  to- others  so  long  as  it  is  confined 
to  his  own  property,  but  which  he  knows  will  be  mischievous  if  it 
gets  on  his  neighbour's,  should  be  obliged  to  make  good  the 
damage  which  ensues  if  he  does  not  succeed  in  confining  it  to  his 
own  property.  But  for  his  act  in  bringing  it  there  no  mischief 
could  have  accrued,  and  it  seems  but  just  that  he  should  at  his 
peril  keep  it  there,  so  that  no  mischief  may  accrue,  or  answer  for 
the  natural  and  anticipated  consequence.  And  upon  authority  this 

(1)  Law  Hep.  3  H.  L.  339. 
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we  think  is  established  to  be  the  law,  whether  the  things  so     T.-G.  H. 
brought  be  beasts,  or  water,  or  filth,  or  stenches ;"  and  the  Lord       1874 
Chancellor  says,  "  In  that  opinion  I  must  say  I  entirely  concur.'*    obomfton 
It  is  said,  however,  on  behalf  of  the  Defendants  here,  that  within       ^|[]^ 

the  meaning  of  the  law  as  there  laid  down,  what  is  alleged  in  this       

bill  as  being  the  consequence  of  the  Defendants'  acts,  is  not  within 
the  letter  or  reason  of  this  yiew  and  those  opinions — that  is  to 
say,  it  is  said  the  Defendants  will  not,  within  the  meaning  of  that 
judgment,  be  bringing  the  water  upon  the  mine.    I  say  that  will 
be  bringing  the  water  on  their  own  mine,  and  that  they  will  not 
bring  it  the  less  because  they  do  not  desire  it  to  come,  I  must 
take  to  be  the  fiEict  upon  the  statements  on  this,  bill  that  it  will  be 
the  inevitable  consequence  of  what  they  propose  to  do.    Is  it  less 
a  case  in  which  an  action  will  lie,  because  it  is  merely  the  inevit- 
able consequence  of  their  act,  than  it  would  be,  if  for  some  pur- 
pose of  their  own,  e.ff,^  for  the  purpose  of  working  the  mine  and 
making  use  of  the  water,  they  brought  the  water  into  their  mine. 
Moreover,  in  this  particular  case  they  do  it  apparently  not  for  any 
legitimate  mining  purposes  whatever,  because,  according  to  the 
statements  in  the  bill,  their  working  the  three  seams  cannot 
result  in  any  real  advantage.    It  also  appears  to  me  that  the 
observations  in  Smith  v.  Fletcher  (1)  are  important,  because  in 
that  case  the  Chief  Justice,  Lord  Cderidgey  says,  in  reference  to 
the  new  trials,  that  it  was  desirable  '^  that  the  opinion  of  the  jury 
should  be  taken,  as  to  whether  what  was  done  by  the  Defendants 
was  done  in  the  ordinary,  reasonable,  and  proper  mode  of  working 
the  mines."    It  being  essential,  apparently,  accordiug  to  that,  that 
it  should  be  an  ordinary,  reasonable,  and  proper  working  of  the 
mine,  I  cannot,  upon  the  statements  of  this  bill,  say  that  the 
Defendants  are  proceeding  to  do  that  which  can  be  so  described, 
namely,  an  ordinary,  reasonable,  and  proper  mode  of  working 
these  three  seams  of  coal.    I  say  that  it  appears  to  me  just  the 
reverse,  and  that  the  Defendants  are  doing  something  without 
any  good,  proper,  or  reasonable  object ;  and  applying  the  law  as  I 
consider  I  find  it  in  Bylanda  v.  Fletcher  (2)  and  Smith  v.  Fletcher,  it 
appears  to  me  it  is  impossible  for  me  to  say  there  is  not  in  this 
bill  something  stated  entitling  the  Plaintiff  to  some  relief. 
(1)  Law  Bep.  9  Ex.  64.  (2)  Law  Eep.  3  U.  L.  330. 
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y.-O.  H,         Another  brancli  of  the  argument  has  been  that  it  is  the  Phdn- 

1874       tiff's  own  fault  that  this  water  will  find  itself  there,  because  he 

Cbomfton    might  have  left  a  barrier,  and  that  he  has  partly  worked  out  his 

L^         mine.    But  he  had  a  perfect  right  to  work  his  mine  partially  or 

wholly,  and  to  work  it  up  to  the  very  margin  of  his  neighbour's 

mine.  The  Defendants*  mine  is  not  actually  the  adjoining  mine, 
nor  was  it  in  the  case  of  Bylands  v.  Fletcher  (1),  but  for  this  purpose 
it  may  be  treated  as  the  same.  Therefore,  that  is  no  answer  to 
the  case,  nor  is  it  any  answer  to  say  that,  supposing  neither  mine 
had  been  worked  at  all,  the  Plaintiff  would  have  had  no  ground  to 
complain.  If  neither  mine  had  been  worked,  he  might  have  gone 
on  and  got  his  mine  out,  and  the  water  would  not  have  found  its 
way  into  his  mine.  If,  on  the  working  of  the  Defendants'  mine, 
the  workings  had  come  so  far  as  to  let  the  water  flow  into  the 
Plaintifi^s  mine  before  it  was  completely  worked  out,  then  he  would, 
I  think,  have  had  a  case.  Upon  the  whole,  it  appears  to  me  that 
the  Plaintiffs  bill  is  one  which  he  is  entitled  to  have  answered, 
and  I  must  overrule  the  demurrer. 

Solicitors  for  the  Plaintiff :  Messrs.  Sharps,  Parkers,  Pritehard, 
&  Sharpe. 

Solicitors  for  the  Defendants:  Messrs.  Qregory,  BatediffeSf  & 
Rawle. 

(1)  Law  Rep.  3  ^>  L.  330. 
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Ex  parte  BOLLAND.    In  re  HOLDEN.  C.  J.  B. 

1874 
SummoiM  for  Examination — Service^High'BaUiff  of  County  Court^^BankrupUsy         w^^ 

Act^  1869  (32  <fe  33  Vict,  c  71),  «.  96^Bai^uptcy  Bules,  1870,  rr.  58, 166,       Kcv.  9. 

167, 171.  

The  Judge  of  a  County  Court  has  a  discretion  to  direct  whether  a  summons 
for  examination  under  sect.  96  of  the  Bankruptcy  Act^  1869,  shall  be  served 
by  the  solicitor  of  the  person  applying  for  it,  or  by  the  High  Bailiff  of  the 
Court. 

IHIS  was  an  appeal  from  a  decision  of  one  of  the  Judges  of  the 
Liverpool  County  Court. 

The  trustee  under  the  bankruptcy  of  John  Holden  desired  to 
summon  for  examinatioD,  under  sect.  96  of  the  Bankruptcy  Act, 
1869,  two  persons  whom  he  suspected  to  have  possessed  themselves 
of  part  of  the  bankrupt's  estate.  The  trustee's  solicitors  applied 
to  the  Begistrar  for  summonses  for  this  purpose,  and  also  for  leave 
to  serve  the  summonses  when  issued.  This  leave  was  asked  for 
because  by  a  recent  order  made  by  the  Registrar  it  was  directed 
that  all  such  summonses  should  be  served  by  the  High  Bailiff  of 
the  Court.  Till  this  order  was  made,  it  had  been  the  practice  that 
such  a  summons  should  be  served  by  the  solicitor  of  the  party 
applying  for  it.  The  application  for  leave  to  serve  was  made  in 
order  to  raise  the  question  of  the  regularity  of  this  change  in  the 
practice.  The  Begistrar  refused  to  give  leave  to  serve  the  sum- 
mons, and  the  matter  was  brought  before  the  Judge.  The  Judge 
was  of  opinion  that,  under  Bule  58  of  the  Bankruptcy  Rules,  1870, 
the  summons  could  only  be  served  by  the  High  Bailiff,  and  he 
affirmed  the  decision  of  the  Begistrar,  embodying  in  his  order  an 
expression  of  his  opinion  as  to  the  construction  of  Bule  58.  The 
trustee  appealed. 

Mr.  ChanneU  (Mr.  EerscheU,  Q.C.,  with  him),  for  the  Appel- 
lant : — 

The  Judge  thought  that,  by  virtue  of  Bules  58, 166,  and  167, 
the  High  Bailiff  alone  is  entitled  to  serve  a  summons  under 
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sect.  96  of  the  Act  (1).  We  say  that  the  effect  of  Eule  167  is  to 
permit  or  direct  a  summons  to  be  served  otherwise  than  by  the 
High  Bailiff,  especially  haying  regard  to  the  fact  that  in  the 
Queen's  Printers'  copy  of  the  Rules,  sect  96  of  the  Act  (among 
others)  is  referred  to  in  the  margin  opposite  Kules  166  and  167. 
So  also  in  the  Bankruptcy  Forma,  1870,  there  is  a  reference  in  the 
margin  of  form  No.  76,  "  Summons  under  sect.  96  in  a  County 
Court,"  to  Bule  166,  from  which  it  may  be  inferred  that  the  word 
''  subpoena  "  in  Bules  166  and  167  was  meant  to  include  a  summons 
under  sect.  96.  It  would  be  the  most  convenient  course,  and 
would  tend  to  save  expense,  that  a  summons  of  this  kind  should 
be  served  by  the  solicitor  who  applies  for  it,  as  he  would  be  the 
person  best  able  to  ascertain  by  inquiry  whether  he  had  got  hold 
of  the  person  who  could  give  the  information  which  it  was  desired 
to  obtain,  and  he  would  also  know  whether  his  witnesses  would  be 
forthcoming  when  they  were  wanted. 


Mr.  De  Oex,  Q.C.,  and  Mr.  J.  Beaumont,  for  the  High  Bailiff^ 
were  not  called  on. 


(1)  Sect.  96  provides :  "  The  Court 
may,  on  the  applicatioQ  of  the  trustee, 
at  ^y  time  after  an  order  of  adjudica- 
tion has  been  made  against  a  bankrupt, 
summon  before  it  the  bankrupt  or  his 
wife,  or  any  person  whatever  known  or 
suspected  to  have  in  his  possession  any 
of  the  estate  or  effects  belonging  to  the 
bankrupt,  or  supposed  to  be  indebted 
to  the  bankrupt,  or  any  person  whom 
the  Court  may  deem  capable  of  giving 
information  respecting  the  bankrupt, 
his  trade  dealings  or  property,  and 
the  Court  may  require  any  such  person 
to  produce  any  documents  in  his  cus- 
tody or  ix)wer  relating  to  the  bank- 
rupt, his  dealings  or  property." 

Bule  58  provides :  **  Unless  otherwise 
directed  or  permitted  by  these  Rules,  it 
shall  be  the  duty  of  a  high  bailiff  to 
serve  all  orders,  summonses,  petitions, 
and  notices.*' 


Rule  166:  "A  subpoena  for  the 
attendance  of  a  witness  capable  of 
giving  evidence  concerning  any  matter 
in  the  Court,  before  or  after  adjudica- 
tion, shall  be  issued  by  the  Court  at  the 
instance  of  a  trustee,  a  creditor,  a 
debtor,  or  any  respondent  in  any 
matter,  with  or  without  a  clause  re- 
quiring the  production  of  books,  deeds, 
papers,  and  writings  in  his  possession 
or  control,  and  in  such  subpoena  the 
name  of  only  one  witness  shall  be  in- 
serted. A  subpoena  m^y  be  issued  in 
blank,  as  at  common  law." 

Rule  167 :  **  A  sealed  copy  "of  the 
subpoena  shall  be  served  personally  on 
the  witness  by  the  person  at  whose  in« 
stance  the  same  is  issued,  or  by  his 
attorney,  or  by  an  ofiBcer  of  the  Courts 
within  a  reasonable  time  before  the 
time  of  the  return  thereof.*' 
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Sib  James  Bacon,  C.  J. : — 

I  can  do  nothiDg  but  dismiss  this  appeal.  The  Judge,  to  whom 
a  discretion  as  to  this  matter  of  procedure  in  his  own  Court  is  com- 
mitted by  the  Legislature,  is  of  opinion  that  it  would  be  more  for 
the  public  benefit  that  a  public  officer  in  whom  he  can  place  confi- 
dence should  be  intrasted  with  the  service  of  this  kind  of  process, 
rather  than  that  it  should  travel  about  into  other  hands.  I  cannot 
interfere  with  the  exercise  of  that  discretion.  Looking  at  the 
words  of  Bule  68,  I  think  it  is  purely  a  question  of  discretion 
whether  the  Court  will  intrust  the  service  to  its  own  officer  or  not. 
The  importance  of  having  the  process  of  the  Court  properly  served 
must  strike  everyone.  The  argument  that  the  solicitor  would  know 
best  who  was  the  person  who  could  give  the  information  required  is 
of  no  weight,  especially  having  regard  to  Bule  171,  which  says  that 
every  application  to  the  Court  under  sect.  96  shall  be  in  writing, 
and  shall  state  clearly  the  grounds  upon  which  it  is  made.  I  have 
no  doubt  that  the  Judge  could,  if  he  thought  fit,  direct  the  service 
to  be  made  by  the  solicitor.  But,  in  my  opinion,  he  was  at  perfect 
liberty  to  deal  with  the  case  as  he  did,  having  regard  to  the  Bules, 
and  seeing  that  there  might  be  very  good  reasons  why  the  service 
should  be  made  by  the  High  Bailiff.  I  think  there  is  no  ground 
whatever,  either  in  the  Bules  or  in  the  nature  of  this  case,  for 
complaining  of  the  order.  The  appeal  must  be  dismissed,  and  the 
costs  must  be  paid  by  the  Appellant  personally,  not  out  of  the 
estate  of  the  bankrupt. 


C.  J.  B. 

1874 


Ex  parte 

BOLLAKD. 

In  re 

HOLDIK. 


_  « 

Solicitors  for  the  Appellant :  Messrs.  Qirling  &  Owles,  agents 
for  Messrs.  Barrdl  dt  Bodtoay^  Liverpool. 
Solicitors  for  the  Bespondent :  Messrs.  Learoyd  dt  Co. 
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M,  B.  COMMISSIONERS  OP  SE  WEES  v.  GLASSE. 

1874 


[1871    L.    127.] 
June  28,  30 ; 

JuJy  1,  €,  7, 8,  pp-^g  ^  Forest^Bight  (f  C<mmon  Jppurtenant^SuU  against  Lord  of  Manor 
2o\l^22  27  *y  OumerB  and  Occupiers  of  Land-^Oommon  of  Vidnage-^Indomre-^ 

'  28,'  29 :     '         Injunction, 
Aug,  3, 4 ; 

'io '24  ^'  ^*  ^  *  ^^  ^^  *^®  owners  and  oocnpiers  of  lands  in  Epping  Fored  against 

J *  the  lords  of  the  several  manors  within  the  forest,  claiming  to  be  entitled,  in 

right  of  and  as  appurtenant  to  their  several  lands  and  tenements,  to  common 
of  pasture  for  cattle,  levant  and  couchant,  on  their  respective  tenements  over 
all  the  waste  lands  of  the  forest,  and  praying  an  injunction  to  restraia  the 
indosure  of  any  part  of  the  said  waste : — 

Eddy  on  the  evidence  in  the  case,  that  such  right  had  been  established ; 
that  the  Defendants  had  fiiiled  to  shew  that  the  right  of  common  was  only 
common  of  vicinage ;  that  the  other  grounds  of  defence  wholly  &iled ;  and 
that  any  further  inclosure  of  the  waste  must  be  restrained. 

Where  A.,  B.,  and  C,  are  three  vills  with  commons,  B,  lying  between  A, 
and  CI,  there  can  be  common  of  vicinage  between  A,  and  B,  and  between 
B,  and  C7.,  but  not  between  A,  and  C;  and,sem^  there  cannot  be  common 
of  vicinage  between  more  than  two  townships, 

IHE  Plaintiffi  in  this  suit  were  seised  of  a  fann  within  the 
boundaries  of  the  Forest  of  Essex,  of  which  in  part  they  were 
occupiers.  The  bill,  as  amended,  was  filed  on  behaU  of  them- 
selves and  all  other  the  owners  and  occupiers  of  lands  and  tene- 
ments lying  within  the  Forest  of  Essex,  other  than  the  waste  lands 
.  of  the  said  forest,  except  such  of  them  as  were  Defendants,  or 
were  in  the  bill  alleged  to  be  sufficiently  represented  by  the 
Defendants,  or  some  of  them. 

The  bill  stated  that  the  Forest  of  Essex,  commonly  called  TFoZ- 
tham  Forest  or  Epping  Forest,  was  situated  in  the  county  of  Essex, 
and  contained  a  large  tract  of  waste  and  inclosed  lands,  including 
the  whole  of  the  several  manors  of  AlderArooh,  Wanstead,  with 
StonehaU,  Cann  HaU,  RuskhoUs,  Woodford,  Leyton,  Orange,  Wcd^ 
thamsiow  Toney,  or  HiU  Hall,  Highams,  Chingford,  Earb  Ohing* 
ford,  St.  Paid  Ohigwdl,  and  West  Hateh  Sewardstone,  WaUham 
Holy  Cross,  Loughton,  and  Epping,  otherwise  Epping  Bury,  and 
parts  of  the  manors  of  West  Ham  and  Thoydon  Bois;  that  the 
Forest  of  HainauU  was  formerly  part  of  the  Forest  of  Essex,  and 
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was  some  time  since  disafforested  by  Act  of  Parliament ;  and  that 
the  Fared  of  Essex  had  been  from  time  immemorial,  and  still  was, 
except  as  to  the  Forest  of  Hainault^  a  royal  forest. 

The  bill  alleged  that  the  Defendants  William  Bulkdey  Glasse 
and  Andrew  Alfred  Ccllyer-Bristow  were  lords  of  the  manor  of 
AJdershrook,  and  of  the  several  manors  of  Wansiead,  with  StonehdUy 
Woodford,  and  BuskhoUs*  The  bill  contained  similar  allegations 
concerning  the  other  Defendants,  except  the  Attorney-General, 
that  they  were  respectively  lords  of  the  other  manors  mentioned 
in  the  bill  and  included  in  the  forest. 

The  bill  alleged  that  the  whole  of  the  inclosed,  as  well  as  the 
waste  lands  within  the  forest  had  been  from  very  ancient  times 
subject  to  rights  reserved  by  the  Crown  on  the  grants  of  the  several 
manors  and  lands  lying  within  the  forest,  for  enabling  the  Crown 
to  maintain  the  forest  as  a  royal  forest  for  hunting,  and  subject 
also  to  the  ancient  forest  laws  made  from  time  to  time  for  enforc- 
ing and  regulating  those  rights ;  and  that  the  Crown  so  reserved, 
and  had  from  time  immemorial  claimed  and  exercised  for  those 
purposes,  an  absolute  right  of  disposition  over  the  deer  and 
certain  other  wild  animals  within  the  forest  under  the  name  of 
venison ;  and  over  the  woods,  underwoods,  and  coverts,  under  the 
name  of  vert ;  and  over  the  pasture,  turf,  gravel,  and  soil  of  the 
waste  lands  in  the  forest : 

That  the  government  of  the  forest  was  formerly  administered 
by  the  Lord  Warden  of  the  Forest  and  other  subordinate  oiBScers, 
and  that  the  forest  laws  were  executed  by  the  Forest  Courts,  which 
consisted  of  the  Court  of  the  Chief  Justice  in  Eyre,  the  Swani- 
mote  Courts  and  the  Court  of  Attachments,  or  Forty-Day  Court, 
of  which  two  last-mentioned  Courts  four  verderers,  elected  by  the 
freeholders  of  Essex,  ought  to  be  the  Judges.  That  the  jurisdic- 
tion of  these  Courts  embraced  all  matters  touching  the  preserva- 
tion of  the  rights  of  the  Crown  in  the  forest,  to  which  rights  the 
manorial,  common,  and  other  rights  within  the  limits  of  the 
forest  were  subordinate.  That  the  offices  of  Lord  Warden  of  the 
Forest,  and  of  Chief  Justice  in  Eyre  had  been  abolished,  and  that 
the  powers  belonging  to  those  offices  were  vested  in  the  First 
Commissioner  of  Woods  and  Forests,  who,  however,    had  not 

exercised,  and  refused  to  exercise,  the  same :  that  therd  had  for 
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M.  B.  many  years  been  only  one  suryiying  yerderer,  and  that  a  writ  had 

1874  lately  been  issued  for  the  election  of  three  others  to  fill  up  the 

Cauns-  yacancies,  and  that  three  persons  had  been  declared  elected,  but 

*  Bkwms'  *^**  *^®  election  of  two  of  them  was  informal  and  yoid : 

V.  That  the  owners  of  lands  within  the  bounds  of  the  forest  were 

Glabse. 

restricted  by  the  forest  laws  from  the  full  nse  and  enjoyment  of 

their  lands,  and,  amongst  other  things,  were  prohibited  from 
inclosing  their  lands  with  fences  aboye  a  certain  height,  or  made 
so  as  to  impede  the  free  passage  of  wild  animals  through  the 
forest,  and  were  subject  to  yarious  burdensome  restrictions : 

That  the  forest  laws  also  forbade  the  indosure  of  any  of  the 
waste  lands  within  the  forest,  and  the  erection  of  any  fences  or 
obstructions  thereon ;  and  that  the  lords  of  the  manors  within 
the  forest  were  not,  nor  oyer  were,  able  of  their  own  authority,  or 
merely  by  the  consent  of  the  homages  of  their  respectiye  manors, 
to  inclose  any  part  of  the  waste  lands  of  their  respectiye  manors 
lying  within  the  forest,  nor  could  any  such  inclosure  lawfully  be 
made  in  prejudice  of  the  rights  and  priyileges  existing  within  the 
forest,  or  without  a  license  under  the  authority  formerly  yested  in 
the  Chief  Justice  in  Eyre  granted  upon  the  certificate  of  two  or 
more  of  the  yerderers,  and  subject  to  the  proyiso  that  the  inclo- 
sures  thereby  authorized  be  not  prejudicial  to  the  forest  or  to  the 
rights  of  the  Crown  in  yert  and  yenison : 

That  owners  of  lands  and  tenements  within  the  royal  forests, 
and  particularly  within  the  said  forest,  by  yirtue  of  ancient  forest 
laws  made  by  the  Crown  in  exercise  and  derogation  of  its  said 
forest  rights,  and  recognised  and  confirmed  by  diyers  statutes  of 
the  realm,  had,  from  yery  ancient  times,  enjoyed,  and  still  ought 
to  enjoy,  by  way  of  compensation  for  the  burdens  and  restrictions  so 
imposed  upon  them  by  the  said  forest  laws  (amongst  other  rights 
and  priyileges),  rights  of  common  of  pasture  oyer  the  waste  lands 
within  the  said  forests,  subject  to  regulations  from  time  to  time 
made  and  enforced  by  the  said  Forest  Courts : 

[Seyeral  ancient  charters  were  referred  to  in  support  of  this.] 

That  the  rights  of  common  of  pasture  so  granted  or  permitted 
as  aforesaid,  had  from  time  immemorial  been  enjoyed  by  the 
owners  and  occupiers  of  lands  and  tenements  lying  within  the 
forest,  whose  cattle  had  always  been  depastured  on  such  of  the 
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wastes  of  the  said  forest  as  for  the  time  being  had  been  found 
most  conyenienty  without  regard  to  the  boundaries  of  the  parishes 
or  manors  in  which  their  lands  and  tenements  were  situate,  and 
subject  only  to  the  regulations  made  by  the  said  Forest  Courts, 
and  particularly  by  the  Court  of  Attachments : 

[Various  old  presentments  and  orders  were  referred  to  in  sup- 
port of  this.] 

Tiie  bill  further  alleged  that  the  Plaintiffs  and  their  predeces- 
sors in  title,  and  their  respective  tenants,  and  the  other  owners 
and  occupiers  of  lands  and  tenements  lying  within  the  said 
forest,  had  in  fact  from  time  immemorial  enjoyed,  as  of  right,  and 
without  interruption,  by  yirtue  of  the  said  forest  laws,  as  append- 
ant or  appurtenant  to  their  respective  lands  and  tenements  lying 
within  the  said  forest,  common  of  pasture  for  all  manner  of  cattle 
commonable  within  the  said  forest,  levant  and  couchant,  upon 
their  respective  tenements,  over  the  waste  lands  of  the  forest : 

That  the  Defendants,  as  lords  of  the  said  manors  or  reputed 
manors  respectively,  or  in  some  other  capacity,  pretended  to  be 
entitled  to  inclose  the  waste  lands  of  the  forest,  and  to  dig  up 
and  destroy  the  herbage,  and  had  respectively,  during  the  last 
few  years,  inclosed,  or  authorized  or  sanctioned  the  inclosure,  of 
large  tracts  of  the  wastes. 

The  bill,  after  specifying  inclosures  made  by  the  several  De- 
fendants, amounting  in  the  whole  to  nearly  3000  acres,  and  also 
acts  of  destruction  in  relation  to  the  herbage,  further  alleged  that 
the  inclosures,  and  other  acts  complained  of,  were  purprestures  and 
encroachments  on  the  forest,  and  that  the  Plaintiffs  and  the  other 
persons  entitled  as  aforesaid  were  by  reason  thereof  deprived  of  or 
impeded  in  the  use  of  their  common  rights  over  the  waste  lands. 
That  certain  of  the  Defendants  alleged  that  they  respectively, 
and  their  respective  predecessors  in  title,  had  sold  and  conveyed 
to  the  Defendant  Lake,  and  also  to  the  Defendant  WUliamSj  certain 
pieces  of  inclosed  waste  land  specified  in  the  bill,  which  were  then 
respectively  in  their  occupation,  and  of  which  they  respectively 
claimed  to  be  owners  by  virtue  of  such  conveyance ;  that  the 
names  of  the  other  persons  to  whom  portions  of  the  said  waste 
lands  were  alleged  to  have  been  sold  or  conveyed,  and  who 
claimed  to  be  owners  of  such  waste  lands,  and  of  the  names  of  the 
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M.  B.  other  persons  (if  any)  who  claimed  to  be  owners  of  waste  lands 

1874  within  the  forest,  were  unknown  to  the  Plaintiffs,  and  could  not 

CoMuis-  ^^  ascertained  by  them  without  a  discovery  from  the  Defendants, 

* SffJraas'  but  the  said  persons  were  too  numerous  to  be  made  parties  to  the 


^  ^'         suit: 

Glassi. 


That  the  Crown  rights  of  forest  over  some  of  the  inclosed  and 
waste  lands  within  the  forest  had  been  sold  under  statutory 
powers,  but  the  Crown  rights  of  forest  had  never  been  extinguished; 
and  as  to  the  greater  part  of  the  forest,  they  were  still  vested  in 
the  Crown,  and  the  sales  had  not,  as  against  the  Plaintiffs  or  the 
persons  on  whose  behaK  they  sued,  disafforested  any  part  of  the 
forest,  or  affected  their  rights  of  common : 

That  the  other  owners  and  occapiers  of  lands  and  tenements  in 
the  forest  who  were  entitled  to  common  rights  were  too  numerous 
to  be  made  parties  to  the  suit^  but  had  a  common  interest  with 
the  Plaintiffs,  and  concurred  in  asking  the  relief  prayed  by  the 
biU: 

That  the  Attorney-General  claimed,  on  behalf  of  the  Grown,  an 
interest  in  the  matters  in  question  in  the  suit,  and  was  a  necessary 
party. 

The  bill  prayed  for  a  declaration  that  the  Plaintiffs  and  the 
other  owners  and  occupiers  of  lands  and  tenements  within  the 
forest  were  entitled,  in  right  of  and  as  appendant  to  their  several 
lands  and  tenements  within  the  forest,  to  a  right  of  common  of 
pasture  upon  all  the  waste  grounds  within  the  forest  for  all 
manner  of  cattle  commonable  within  the  forest,  levant  and  couch- 
ant,  upon  their  respective  lands  and  tenements  within  the  forest, 
and  for  an  injunction  to  restrain  the  Defendants  from  inclosing  or 
building  upon,  or  suffering  to  remain  inclosed  or  built  upon,  any 
part  of  the  waste  lands  of  the  forest  which  were  subject  to  the 
commonable  rights,  and  from  digging  up  or  destroying  the  soil  of 
the  waste  lands  or  the  herbage  thereon. 

The  Defendants  Olasae  and  CoUyer-BridaWf  with  two  other 
Defendants,  demurred  to  the  amended  bill,  and  the  demurrers 
were  overruled  by  the  Master  of  the  EoUs.  The  demurring  De- 
fendants then  appealed,  and  the  appeal  was  heard  by  the  Lords 
Justices,  who  held,  affirming  ^the  decision  of  the  Master  of  the 
Bolls,  that  the  right  alleged  by  the  bill  was  one  which  might  exist 
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by  lawy  and  was  soflSciently  pleaded ;  that  the  bill  was  not  objection-       M.  B. 
able  as  being  on  behalf  of  occupiers  as  well  as  owners ;  that  the       i87l 
persons  who  claimed  to  be  owners  of  the  lands  alleged  ^o  have     c^^^j^. 
been  improperly  inclosed  were  sufficiently  represented ;  and  that    "^"^  ^^ 
as  the  bill  was  filed  to  establish  one  general  right,  the  Defendants     ^  «. 
could  not  successfully  demur  on  the  ground  that  they  might  have 
separate  defences  (1). 

The  Defendants  then  put  in  their  answers.  The  main  grounds 
of  defence  appear  firom  the  following  passages  from  the  answer  of 
the  Defendants  Qlasse  and  OoUyer-Brisioto : — 

**  We  believe  that  the  said  forest  laws  do  not  forbid  the  inclo- 
sure  of  any  of  the  waste  lands  within  the  forest,  or  the  erection  of 
any  fences  or  other  obstructions  thereon,  but  otherwise ;  and  that 
it  is  not  the  fact  that  the  lords  of  the  several  manors  within  the 
said  forest  are  not,  or  that  they  never  were  able,  or  merely  by  the 
consent  of  the  homages  of  their  respective  manors,  to  inclose,  or 
to  grant  to  any  other  person  a  right  to  inclose,  any  part  of  the 
waste  lands  of  their  respectiye  manors  lying  within  the  said  forest. 
We  believe  it  is  not  the  fact  that  no  inclosure  can  be  lawfully 
made  in  the  said  forest  in  prejudice  to  the  rights  and  privileges 
existing  within  the  said  forest,  or  without  a  license  made  under 
the  authority  formerly  vested  in  the  Chief  Justice  in  Eyre  of  the 
said  forest,  and  granted  upon  the  view  of  two  or  any  of  the  ver- 
derers,  and  we  make  out  the  contrary  in  manner  herein  appearing. 
We  believe  that  every  such  license  ought  not  to  be  subject  to  a 
proviso  that  the  inclosures  thereby  authorized  should  not  be  pre- 
judicial to  the  forest,  or  to  the  rights  of  the  Crown  in  vert  and 
venison,  but  otherwise ;  for  we  believe  and  submit  that  the  forest 
laws  (assuming  such  laws  to  exist,  which  we  do  not  admit)  do  not 
forbid  inclosures  of  the  waste  lands  within  the  forest  wherever  a  cus- 
tom exists  in  a  manor  within  the  forest  (as  it  does  in  our  said  manors) 
for  the  lord  of  such  manor  to  grant  the  waste  lands  with  the  consent 
of  the  homage ;  and  further,  that  such  lord  has,  under  the  Statute  of 
Merton,  the  right  of  approving  any  part  of  the  said  wastes ;  and 
that  manors  which  happen  to  be  within  the  said  forest  are  not  ex- 

(1)  Law  Bep.  7  Ch.  456. 
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empted  from  the  last-mentioned  statute ;  and  that  the  right  of  the 
lord  of  the  manor  of  Wandead  with  8tonehdU  to  grant  part  of  the 
wastes  of  sach  manor,  with  the  consent  of  the  homage,  was  de- 
cided in  the  lord's  favour  in  the  year  1834,  in  an  action  at  law  of 
Spering  v.  Willi$  ;  and  that  the  right  of  the  lord  of  the  manor  of 
Wanstead  with  SUmehaU  to  approve  under  the  Statute  of  Merton 
was  decided  in  the  lord's  favour  in  the  year  1853,  in  an  action  at 
law  of  Lake  v.  Plaxton ;  and  that  although  a  license  from  the 
Grown  may  formerly  have  been  obtained  with  reference  to  some 
inclosures  of  the  waste  lands,  that  such  license  has  not  for  many 
years  past  been,  and  is  not  now  required  or  granted  by  the 
Crown ;  and  that  all  the  rights  of  the  Crown,  whatever  they  may 
have  been,  with  respect  to  such  license,  have  long  ceased  to  be 
recognised  or  to  exist.  And  we  say  that  all  the  inclosures  made 
by  us,  or  by  our  predecessors  in  title,  of  any  part  of  the  wastes  of 
the  said  several  manors  of  which  we  are  lords,  were  and  have 
been  lawfully  and  properly  made,  either  with  the  consent  of  the 
homage,  or  under  the  Statute  of  Merton,  or  with  license  from  the 
Crown  during  the  time  such  license  was  required  and  obtainable, 
and  that  such  inclosures  cannot  be  questioned  or  disturbed. 

*'  That  upon  the  disafibrestation  of  Hainault  Forest,  which  was 
part  of  the  said  Waltham  Forest,  no  such  claim  to  right  of  common 
of  pasture  over  the  waste  lands  within  the  said  forest,  or  any  part 
thereof,  as  is  alleged  by  the  bill,  was  made  by  any  person  or 
persons  whomsoever.  And  we  say  that  no  pai-t  of  the  soil  of  the 
forest  within  its  ambit  has  belonged  to  the  Crown  since  the  grants 
by  the  Crown  of  the  several  manors  in  the  bill  mentioned ;  and 
that  so  far  as  we  have  been  able  to  ascertain,  none  of  the  grants 
contain  the  reservation  of  such  a  right  as  is  referred  to  in  the 
bill ;  and  that  some  of  the  manors  are  by  grants  in  terms  granted 
quit  of  the  regard  of  the  forest,  and  which  we  submit  is  altogether 
inconsistent  with  and  fatal  to  the  claim  set  up  by  the  bill.  And, 
moreover,  that  such  right,  if  it  ever  existed,  which  we  do  not 
admit,  was  always  subject  to  the  right  of  the  lords  of  the  manor 
within  the  ambit  of  the  forest  to  inclose  and  make  grants  of  the 
wastes  of  their  respective  manors,  and  has  been  extinguished  by 
the  sales  and  conveyances  by  the  Crown  of  its  forestal  rights. 
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''To  the  best  of  our  knowledge  and  belief  the  rights  of  common 
of  pasture  granted  or  permitted,  as  in  the  bill  mentioned,  have 
not  been  from  time  immemorial,  or  from  any  time,  or  in  fact, 
enjoyed  by  the  owners  or  by  the  occupiers  of  lands  or  of  tene- 
ments lying  within  the  said  forest ;  and  we  make  out  the  contrary 
by  saying  and  averring  that  we  have  not,  and  to  the  best  of  our 
belief  our  predecessors  in  title  have  not,  at  any  time  allowed  or 
recognised  such  alleged  rights,  and  that  such  rights  have  not  been 
exercised  in,  over,  or  upon  any  parts  of  the  wastes  of  the  said 
several  manors  of  which  we  are  lords,  and  do  not  by  law  exist  To 
the  best  of  our  knowledge  and  belief  the  cattle  of  such  owners  and 
occupiers,  or  of  any  or  either  of  them,  have  not  always  or  during 
any  period  been  depastured  on  such  of  the  wastes  of  the  forest  as 
for  the  time  being  have  been  found  most  convenient,  or  without 
regard  to  the  boundaries  of  the  manors  or  of  the  parishes  in  which 
their  lands  and  tenements  are  situate,  or  subject  only  to  the  regu- 
lations made  by  the  Forest  Cburts,  or  in  particular  by  the  Court 
of  Attachments ;  and  we  make  out  the  contrary  by  saying  and 
averring  th^t  we  have  not,  and  to  the  best  of  our  belief  our  pre- 
decessors in  title  have  not,  allowed  or  recognised  any  such  right  of 
depasturing,  and  that  such  right  of  depasturing  has  not  been 
exercised  in,  over,  or  upon  any  parts  of  the  wastes  of  the  said 
several  manors  of  which  we  are  lords,  and  does  not  by  law  exist. 
We  believe  it  is  the  fact  that  by  some  orders  of  the  Court  of 
Attachments  the  reeves  of  the  several  parishes  lying  within  the 
forest  were  ordered  to  distinguish  the  cattle  commoniug  within 
the  said  forest  which  belonged  to  the  inhabitants  of  the  dififerent 
manors  and  parishes  by  marking  them  on  certain  days  appointed 
by  the  Court  with  various  brands  provided  for  that  purpose ;  and 
we  say  we  believe  that  the  cattle  belonging  to  the  owners  of  lands 
within  the  precincts  of  each  particular  manor  have  been  and  are 
marked  by  the  reeve  of  each  manor,  so  that  the  cattle  of  the 
owners  of  lands  within  the  precincts  of  the  several  manors  can  be 
distinguished,  and  so  that  there  should  not  be  a  surcharge  of  the 
waste  lands  of  such  several  manors,  and  so  that  the  respective 
owners  of  such  cattle  may  be  enabled  to  distinguish  them  on  the 
occasion  of  the  wastes  of  the  said  several  manors  within  the  forest 
being  cleared  of  cattle  in  the  fence  month." 
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Mr.  Manidy^  Q.C.,  for  the  Plaintiffs : — 

The  Plaintiffs  in  this  case  are  owners  and  occupiers  of  land  in 
the  Forest  of  Epping,  which  was  originally  part  of  the  Forest  of 
Essex,  and  which  comprises  twelve  parishes  or  parts  of  parishes. 
They  claim  that  the  owners  and  occupiers  of  lands  within  the 
ambit  of  the  forest  have  a  right  to  turn  out  and  depasture  any 
cattle  levant  or  couchant^  being  cattle  commonable  in  the  forest, 
or  any  part  of  the  great  waste  of  the  forest.  This  right  was  a 
forestal  right,  not  a  manorial  right.  It  was  not  limited  to  the 
parish  within  which  the  lands  or  tenements  of  any  owner  or 
occupier  were  situated,  but  was  co-extensive  with  the  forest.  The 
Defendants  allege  that  the  lords  of  the  manors  within  the  forest 
appointed  reeves  to  see  that  the  right  was  properly  exercised, 
and  that  it  was  kept  within  the  bounds  of  the  manor ;  but  the 
evidence  shews  that  such  restrictions  have  only  been  enforced 
within  the  last  twenty  or  thirty  years.  There  is  abundant  evidence 
to  shew  that  the  reeves  were  not  appointed  by  the  lords  of  the 
manors  at  all,  but  they  were  o£5cers  appointed  by  the  ancient 
forestal  Courts  on  the  recommendation  of  the  parishioners  of  the 
several  parishes.  The  reeve  had  a  mark  called  the  ^'  forest  mark," 
and  it  was  his  duty  to  mark  all  the  beasts  that  were  brought  to 
him  from  any  part  of  the  parish  to  which  he  belonged,  and  the 
forest  mark  was  a  passport  to  the  whole  forest. 

It  is  said  that  all  the  rights  of  the  forest  and  aU  the  forest 
regulations  are  gone ;  but  there  is  clear  evidence  to  the  contrary. 
Indeed,  the  custom  of  the  ''  fence  month,"  when  all  the  cattle 
that  were  not  driven  off  and  taken  home  were  impounded,  remains 
to  the  present  time. 

The  Defendants  say  that  the  forest  laws  do  not  forbid  the  in- 
closure  of  any  waste  lands  within  the  forest,  and  they  rely  on  the 
case  of  Lake  v.  Plaxton  (1),  as  shewing  the  right  of  the  lord  of 
the  manor  of  Wdnstead  to  approve  under  the  Statute  of  Merton ; 
but  that  point  was  there  not  really  gone  into,  and  the  only  point 
decided  was  that  the  right  of  the  Crown  to  turn  deer  on  the  waste 
did  not  form  an  element  for  the  consideration  of  the  jury  on  the 
question  of  the  sufficiency  of  common  in  a  case  where  no  deer 
had  been  turned  on  the  waste  for  upwards  of  twenty  years. 

(1)  10  Ex.  196. 
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The  Defendants  further  allege  that  upon  the  disafforestation  of 
HainavU  Forest,  no  such  claim  to  right  of  common  of  pasture  over 
the  ^aste  lands  of  the  forest  as  is  alleged  by  the  bill  was  made 
by  any  peison  or  persons  whomsoever.  But  in  the  case  of  In  re 
EainavU  Forest  Act  (1)  the  right  of  common  in  respect  of  the 
fiye  parishes  comprised  in  that  forest  was  held  to  be  exerciseable 
irrespectiye  of  manorial  rights. 

It  is  alleged  in  one  of  the  answers  that  the  rights  of  common 
claimed  by  the  bill,  whether  as  first  created  or  subsisting,  or  as 
subsequently  enlaigedy  would  not  affect  any  manor  further  or 
otherwise  than  by  subjecting  the  waste  to  common  fur  cause  de 
vicinage,  or  to  a  further  or  more  extended  right  of  such  common. 
The  validity  of  such  a  right  was  considered  in  the  cases  of  Jones 
V.  Robin  (2),  Prichard  y.  PoweU  (3),  and  Clarice  v.  Tinker  (4), 
which  decided  that  a  right  of  common  pwr  cause  de  vicinage, 
pleaded  in  respect  of  a  private  estate,  and  alleging  such  common 
to  exist  by  custom,  was  bad,  and  therefore  a  right  to  such  common 
was  not  shewn  by  alleging  that  the  farms  of  A.  were  contiguous  to 
each  other  and  were  not  separated  by  any  fence,  and  that  the 
sheep  from  the  one  isiim  were  from  time  immemorial  accustomed 
to  go  to  the  land  of  B.  and  to  intermix  with  the  sheep  feeding 
there.  Then  there  is  a  case  of  BoukoU  v.  Winmill  (5),  where  a 
grant  had  been  made  to  one  of  the  tenants  of  a  manor  in  the 
forest,  but  nothing  was  decided  in  that  case  affecting  the  rights  of 
commoners  over  the  waste.  The  same  may  be  said  of  BarringUnCs 
Caae{(S). 

[The  Majsteb  of  the  Bolls  : — Boulcott  v.  Winmill  appears  to 
have  been  a  collusive  action.] 

In  conclusion,  I  submit  that  if  we  establish  the  right  of  owners 
and  occupiers  of  lands  and  tenements  within  the  forest  to  have 
common  of  pasture  over  the  forest,  all  other  questions  fall. 
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The  whole  of  the  documentary  evidence  and  the  affidavits  on 
behalf  of  all  parties  having  been  put  in,  and  a  large  number  of 


(1)  9  C.  B.  (N.S.)  648. 

(2)  10  Q.  R  581. 
(8)  Ibid.  589. 


(4)  10  Q.  B.  604. 

(5)  2  Gamp.  261. 

(6)  8  Rep.  136  b. 
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witnesses  examined,  the  arguments  were  resumed.  >  The  general 
effect  of  the  evidence  appears  from  the  judgment 

Mr.  Joshua  WiUiama,  Q.C.,  Mr.  JFry,  Q.C.,  and  Mr.  W.  B. 
Fisher,  followed  on  behalf  of  the  Plaintiffs : — 

The  evidence  clearly  proves  the  right  of  the  owners  and  occu- 
piers of  land  to  turn  out  their  cattle  upon  all  parts  of  the  waste 
of  the  forest  irrespective  of  parish  boundaries.  One  of  the 
defences  is  that  this  is  only  a  right  of  common  with  respect  to 
vicinage. 

The  law  as  to  common  of  vicinage  is  to  be  found  in  Viner^s 
Abr.  •*  Common  "  (1) ;  TyrringhanCs  Case  (2) ;  Jones  v.  Bobin  (3) ; 
Smith  V.  Baynard  (4) ;  Clarke  v.  Tinker  (5)  ;  Prichard  v.  PoweU  (6) ; 
CorleCs  Case  (7) ;  and  in  Manwood  on  Forest  Land  (8).  The 
right  to  inclose  lands  in  a  common  field  was  considered  in  Hickman 
v.  Thorny  (9).  The  result  of  the  authorities  appears  to  be,  that 
to  establish  common  of  vicinage  the  manors  must  be  adjoining,  or 
there  must  be  contiguous  wastes ;  that  the  rights  must  be  recip- 
rocal; and  that  no  tenant  of  a  common  has  a  right  to  intercom- 
munication beyond  the  extent  of  his  own  common.  The  evidence 
fails  to  shew  that  any  of  these  incidents  exist  in  the  present  case, 
and  the  burden  of  proof  being  on  the  Defendants,  it  is  submitted 
that  the  right  we  claim  is  not  right  in  respect  of  vicinage,  and  is 
therefore  not  a  right  that  can  be  stopped  by  incloBure. 

The  next  defence  is  the  Statute  of  Merton  ;  but  that  statute  is 
merely  an  affirmance  of  the  common  law.  They  must  prove  that 
there  is  enough  of  common  left,  but  that  they  do  not  do :  Betts  v. 
Thompson  (10). 

Then  it  is  said  that  the  lord  of  the  manor  has  by  immemorial 
custom  the  right  to  make  grants  of  the  wastes  of  the  manor,  to 
be  holden  by  copy  of  court  roll,  according  to  the  custom  of  the 
manor ;  in  some  cases  by  the  will  of  the  lord,  and  in  others  with 
the  consent  of  the  homage.    But  no  such  custom  can  affect  the 


(l)K. 

(2)  4  Rep.  36  b. 

(3)  10  Q.  B.  581,  620. 

(4)  3  Eeb.  388. 
(6)  10  Q.  B.  604. 


(6)  10  Q.  B.  589. 

(7)  7  Rep.  5  a. 

(8)  6th  Ed.  p.  86. 

(9)  Freem.  Q.  B.  209. 
(10)  Law  Rep.  6  Ch.  732. 
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rights  of  other  commoners :  Waikins  on  Copyholds  (1) ;  Barring- 
tofTLB  Case  (2) ;  Wdb  v.  Pearcy  (3).  This  is  further  shewn  by  the 
cas^  where  it  has  been  held  that  the  by-laws  of  a  manor,  though 
binding  on  the  tenants,  are  not  binding  on  strangers :  Scriven  on 
Copyholds  (4).  A  custom  that  is  alleged  to  be  binding  upon 
strangers  is  an  unreasonable  custom,  and  therefore  void. 

In  Badger  y.  Ford  (5),  which  was  a  case  upon  this  very  forest, 
where  it  appeared  that  the  lord  of  a  manor  had  been  in  the  habit 
for  150  years  of  granting  leases  of  parcels  of  the  wastes,  under 
which  inclosures  were  made,  and  that  under  similar  leases  the 
whole  of  the  common  in  question  was  inclosed  in  the  year  1810 ; 
an  action  having  been  brought  by  a  commoner  against  the  lord 
for  inclosing  the  common  and  building  upon  it,  it  was  held  that 
there  could  not  have  been  such  a  reservation  of  a  power  by  the 
lord  at  the  time  of  the  original  grant  as  to  enable  him  to  anni- 
hilate the  right  of  common  altogether. 

Again,  in  Arlett  v.  EOm  (6)  it  was  held  there  could  be  no  right 
in  the  lord  to  inclose  parcels  of  the  waste  so  as  to  abridge  the 
rights  of  the  commoners,  unless  there  was  sufficiency  of  common 
left  for  all  the  persons  hahring  rights  of  common  on  the  waste. 

Whether  a  grant  is  made  under  the  Statvie  of  Merton,  or  under 
a  custom  to  grant  copyholds,  to  grant  parts  of  the  waste  of  the 
manor,  the  onus  is  on  the  lord  to  shew  that  he  has  left  sufficiency 
of  common.  Here  it  is  submitted  that  there  is  no  evidence^  and 
no  attempt  to  produce  evidence  that  sufficiency  of  common  has 
been  left. 

Another  ground  of  defence  is  the  sale  of  the  forestal  rights  of 
the  Crown  under  10  Geo.  4,  c.  50,  s.  98.  But  neither  the  sale  of 
Crown  rights  nor  the  destruction  of  the  forest  can  affect  the  rights 
of  common.  It  cannot  operate  as  a  grant  of  free  warren  except 
over  a  man's  own  land :  Beg.  v.  Conyers  (7) ;  AjUomey-Oeneral  v. 
PanoM  (8). 

We  do  not  ask  for  any  injunction  as  regards  lands  which  on  the 
14th  of  August^  I87I9  were  covered  with  buildings,  or  inclosed  as 
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(2)  8  Bep.  136  b. 

(8)  1  BiDg.  (N.C.)  556. 
(4)  4th  Ed.  vol.  ii.  p.  625. 


(5)  3  B.  &  A.  153. 

(6)  9  B.  &  C.  671. 

(7)  8  Q.  B.  981. 

(8)  2  Tyr.  223. 
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gardens  for  such  bmldingSy  or  as  regards  lands  which  were  actually 
inclosed  on  or  before  the  14th  of  August,  1851. 

Mr.  Souihgatey  Q.C.,  Mr.  Henry  Matthews,  Q.C.,  Mr.  Nalder,  and 
Mr.  K  Cowie,  for  the  Defendants  W.  B.  Qlasse^  A.  A  CoUyer- 
Bristow,  0.  W.  H.  Solheby^  and  C.  BL  Lake : — 

The  right  here  claimed  is  a  right  on  the  part  of  every  owner 
and  occupier  of  land  within  the  forest  to  common  of  pasture  over 
the  whole  waste  of  the  forest.  That  there  may  be  such  a  right  by 
g]:ant  or  prescription  is  settled  by  the  decision  on  the  demurrer  (1)  ; 
but  it  cannot  be  had  by  mere  custom.  The  right  being  claimed 
by  prescription,  that  is,  by  the  fiction  of  a  lost  grants  may  be 
defeated  by  shewing  that  the  balance  of  probabilities  is  against  the 
right  in  its  origin  being  the  same  as  the  right  now  claimed.  That 
the  right  was  originally  confined  to  the  King's  waste,  and  did  not 
extend  over  all  the  waste,  is  plain  from  Sir  WiUiam  Jones*  (2)  and 
ManwoodCs  comments  (3)  on  the  Ordinaiio  Forestm  ;  and  it  is  not 
to  be  thought  that  the  King,  even  in  those  early  days,  granted 
common  of  pasture  over  other  people's  lands  as  compensation  for 
the  burdens  imposed  on  the  grantees  by  the  afforestation  of  their 
lands.  The  fact  of  the  extent  of  the  forest  having  varied  from  time 
to  time  is  also  against  the  probability  of  such  a  grant  as  is  here 
sought  to  be  implied.  Assuming  the  truth  of  the  Plaintiffs' 
theory  as  to  the  right  being  a  compensation  for  the  burden  of  the 
forest  laws,  and  in  fact  created  by  the  forest  laws,  the  fairer  way  is 
to  regard  the  right  as  having  been  imposed  on  the  owners  of  land, 
not  for  all  time,  but  for  so  long  only  as  the  forest  laws  sub^sted. 
Then,  as  the  forest  laws  fell  into  desuetude,  and  the  district  became 
disafforested,  the  original  rights  of  the  owners  of  land  revived. 

We  submit  as  the  result  of  the  documentary  evidence,  and  as  a 
reasonable  and  probable  view  of  the  matter,  that  the  right  in  its 
origin  was  a  right  of  common  of  pasture  over  the  King's  waste, 
granted  by  the  King  as  compensation  for  the  forest  laws,  and  sub- 
sisting only  while  and  so  far  as  the  forest  laws  are  in  force,  coupled 
with  the  ordinary  manorial  right  of  common  of  vicinage ;  and  the 
circumstance  that  even  on  numerous  occasions,  owing  to  the 
absence  of  fences,  cattle  strayed  where  they  had  no  right  to  be, 

(1)  Law  Rep.  7  Oh.  456.  (2)  Page  291.  (3)  5th  Ed.  p.  83. 
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will  not  be  sufficient  to  create  the  universal  right  contended  for  by 
the  Plaintiffs.  The  fair  inference  from,  the  evidence  is,  that  the 
right  here  claimed  is  a  right  of  common  appurtenant  within  the 
parish,  and  a  right  of  common  of  vicinage  elsewhere. 

It  has  been  argued  that  it  cannot  be  common  of  vicinage, 
because  the  common  of  vicinage  cannot  be  between  more  than 
two  manors ;  but  that  is  not  so,  for  the  waste  in  which  common 
of  vicinage  is  claimed  may  be  in  several  manors :  BromfeUd  v. 
Ztrfcr(l);  Fftwr's  Abr.' «  Common '*  (2) ;  TFooZryiA  on  Eights  of 
Common  (3).  No  doubt  the  waste  in  which  common  of  vicinage 
is  claimed  must  be  '^  one  entire  place,"  as  Chief  Justice  Holt  says  in 
BromfeUd  v.  Kirher  ;  but  if  there  be,  as  here,  one  continuous  waste, 
then  any  number  of  manors  may  have  common  of  vicinage  in  it, 
provided  their  respective  commons  be  adjoining  thereto. 

If  there  be  any  foundation  for  this  claim,  it  is  singular  that  it 
was  not  advanced  in  the  case  relating  to  Hdinauli  Forest :  In  re 
EainauU  Forest  Act  (4).  The  inclosures  now  complained  of  are 
justified  by  the  decision  in  Bouleott  v.  WinrniU  (5)  upwards  of 
sixty  years  ago.  In  the  absence  of  objection  on  the  part  of  the 
Crown,  a  lord  of  a  manor  within  the  forest  had  the  same  right  to 
inclose  as  a  lord  of  a  manor  without  the  forest ;  and  now  that  we 
have  purchased  the  Crown  rights,  there  is  nothing  whatever  to 
prevent  our  inclosing.  * 

The  Attomey-Oeneral  (Sir  jB.  BoffffdHay),  and  Mr.  W.  W.  Kars- 
lake,  for  the  Crown,  took  no  part  in  the  argument,  and  did  not  ask 
for  costs. 

Mr.  Chapman  Barber,  for  Thomas  Humphreys,  the  lord  of  the 
manor  of  Weri  Ham,  and  Colegrave,  the  lord  of  the  manor  of  Cann 
HaB,  as  regards  the  manor  of  West  Ham,  disclaimed  at  the  bar ; 
and  it  appearing  that  there  was  no  waste  of  that  manor  which  was 
subject  to  the  claim  of  the  Plaintiffs,  he  was  dismissed  with  costs. 

Mr.  Cookson,  for  the  Defendant  /.  Pao'doe,  the  lord  of  the  manor 
otLeyton. 
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(1)  11  Mod.  72. 

(2)  K.  16. 


(3)  Page  48. 

(4)  9  C.  B.  (N.S.)  648. 
(6)  2  Camp.  261. 
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M.  B.  Mr.  Kekeuneh,  for  Miss  Frances  Evelyn  Maynardy  the   lady 

1874       of  the  manor  of  WaUhamdow  Taney,  and  for  Mr.  Bohert  Boothby 
{y^^[^     Heaihcotef  the  lord  of  the  manor  of  Chingfard  Earls. 

810NEBS  OF 

SBWEB8         jjj.^  fj^  BusseU,  for  Mr.  Edward  Warner,  lord  of  the  manor  of 
GLAS8Z.      Eighams. 

Mr.  Biffhy,  for  Mrs.  James  Hodgson,  the  lady  of  the  manor  of 
Chingford  St.  PauTs. 

Mr.  W.  F.  Bobinson,  for  the  Bev.  T.  Mills,  Mr.  Charles  Druee, 
and  Mr.  James  Mitts,  the  lords  of  the  manors  of  Ohigwdl  and  Wesi 
Hatch. 

Mr.  W.  P.  Dichins,  for  Sir  HereuHxId  Wake,  the  lord  of  the  manor 
of  WaJiham  Holy  Cross. 

Mr.  T.  C.  Wright,  for  Mr.  HaU  Dare,  the  lord  of  the  manor 
of  Thoydon  Bois. 

Mr.  Langworthy,  for  Mr.  John  Williams,  who  had  been  made 
a  Defendant  to  represent  the  purchasers  of  inclosed  portions  of 
waste. 

Mr.  /.  T.  Humphry,  for  Mr.  John  WhUaker  MaiUand,  lord  of 
the  manor  of  Loughton. 

Mr.  Freding,  for  Mr.  Q.  Wythes  and  Mr.  /.  M.  Cdegrave. 

Sib  6.  Jessel,  M.B. : — 

Mr.  Manisty,  I  will  not  trouble  you  to  reply. 

The  case  has  occupied  a  very  long  time.  I  do  not  say  a  longer 
time  than  it  ought  to  have  occupied,  having  regard  to  the  enor- 
mous mass  of  materials  which  was  put  into  the  hands  of  the  counsel 
who  had  to  argue  the  case.  But  I  lament  the  enormous  sum  of 
money  which  must  have  been  expended  in  costs,  because  I  cannot 
help  feeling — so  far  as  I  am  concerned  at  all  events — ^that  a  com- 
paratively small  portion  of  those  costs,  properly  expended,  would 
have  been  sufficient  to  have  enabled  me  to  decide  the  issues  in  the 
case. 
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Now,  to  my  mind  the  matter  is  very  plain  and  very  dear.  The 
natnre  of  the  proof  required  to  establish  the  claim  of  the  Plaintiffs 
appears  to  me  to  be  also  a  kind  of  proof  well  known  and  long  used 
in  onr  Courts  both  of  Law  and  Equity. 

The  case  of  the  Plaintiffs  is  one,  if  I  may  say  so,  of  extreme 
simplicity.  The  Plaintiffs  allege  that  in  a  certain  district  of 
countryy  comprising  originally  some  60,000  acres,  there  was  a  great 
waste.  Whether  the  whole  of  the  great  waste  was  at  any  time 
perfectly  coittinuous  is  not  clear,  but  I  imagine  that  it  was ;  at  all 
eyente,  I  think  it  is  pretty  clear  that  the  whole  of  the  great  waste 
in  Epping  was  continuous.  Whether  the  waste  in  Sainavit  was  or 
was  not  continuous,  is  not  proved,  either  way,  to  my  satisfaction ; 
in  fact,  the  investigation  as  to  EainavU  has  not  been  pursued  to  the 
same  extent,  or  with  the  same  minuteness,  as  it  has  been  so  far  as 
regards  Epping.  By  Epping,  I  mean  the  remaining  forest  df 
Epping;  by  SainauUy  I  mean  the  disafforested  forest  of  HainaulL 
The  two  together  were,  formerly,  sometimes  called  the  Forest  of 
Essex,  sometimes  the  Forest  of  WaUham,  and  sometimes  Epping 
Forest, 

HainauU  has  been  put  out  of  the  case,  because  the  wastes  of 
Eainault  have  been  inclosed,  and  no  longer  form  the  subject  of 
litigation. 

The  only  subject  of  the  present  litigation  are  the  wastes  of  the 
Forest  of  Epping.  These  wastes,  at  the  present  moment,  consist 
of  a  very  large  tract,  nearly  4000  acres,  which,  in  the  course  of  the 
argument,  has  been  called  'Hhe  Great  Waste,"  and  some  detached 
portions.  The  larger  of  the  detached  portions  I  feel  no  doubt 
were  fonnerly  connected  with  and  formed  part  of  'Hhe  Great 
Waste."  I  think  it  not  improbable  that  the  smaller  were  also 
80  connected,  but  really  nothing  material  turns  upon  it 

The  Plaintiffs  say — putting  it  shortly — that  the  owners  and  oc- 
cupiers of  land  within  this  forest  are  entitled  to  rights  of  common 
appurtenant  for  certain  commonable  beasts,  levant  and  couchant 
apon  their  lands  over  the  wastes  of  the  forest ;  that  is,  over  this 
tract  of  country,  which  was  6000  acres  or  thereabouts  before  the 
indosures,  and  is  now  about  4000  acres.  They  claim  in  this  suit, 
on  behalf  of  themselves  and  all  other  the  owners  of  land  within 

the  forest,  to  establish  this  right  of  common.    They  say  that  it  is 
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the  ordinary  common  appurtenant  to  their  land.  It  is  limited  in 
various  ways :  it  is  limited,  in  the  first  instanoe,  to  two  kinds  of 
beasts,  which  were  called  in  the  papers  neat  beasts  and  horses ;  it 
is  limited  also  by  the  forestal  customs,  one  of  which  was  that 
during  a  month  of  the  year,  called  the  fence  month,  no  commoning 
was  allowed  ;  it  was  also  limited  in  another  way — ^that,  being  all 
in  a  forest,  the  King  had  a  right  to  put  his  deer  in  the  forest,  and 
of  course  he  would  not  allow  the  commoners  to  prevent  the  feeding 
of  the  deer.  But,  subject  to  these  limitations,  it  was  an  ordinary 
right  of  common  appurtenant. 

Now,  how  is  such  a  claim  to  be  made  out  ?    It  may  be  made 
out  by  calling  old  persons  who  can  prove  that  for  sixty  years  and 
upwards  this  right,  as  alleged,  has  been  exercised.    The  Plaintifis 
accordingly  called  a  very  great  number  of  witnesses,  who  have 
proved  to  my  satisfaction,  first,  that  during  the  whole  period  there 
was  a  division  of  this  forest  or  tract  of  country  into  parishes  or 
viUs.    When  I  say  ''parishes,"  that  is  not  quite  accurate,  because 
in  some  cases  only  a  portion  of  the  parish  was  within  the  forest. 
Still,  I  use  the  term  ''parishes"  to  describe  the  parochial  limits. 
They  have  proved,  secondly,  that  for  each  of  these  parishes  there 
was  a  forest  officer  appointed,  who  was  called  a  reeve.    He  was 
nominated  by  the  inhabitants  of  the  parish,  I  suppose — although 
it  is  not  clearly  proved  in  every  case — in  vestry  assembled,  and 
be  was  sworn  in  at  the  Forest  Court.    This  reeve  had  a  duty  to 
perform  of  marking  the  beasts  which  were  allowed  to  go  on  the 
common,  and,  as  a  matter  of  fact,  it  appears  that  there  was  a  reeve 
for  every  parish,  except  in  ^one  instance  in^  which '  the  parish 
— ^being  a  very  large  one — was  divided  into  separate  hamlets 
for  the  relief  of  the  poor,  and  in  that  case  there  seems  to  have 
been  a  reeve  for  each  hamlet.     It  is  hardly  worth  mentioning, 
as  it  is  so  trivial  an  exception.    In  fact,  there  was  a  reeve  for  each 
parochial  division,  or  each  division  for  the  relief  of  the  poor.    This 
mark  was  a  letter  with  a  crown,  and  was  called  the  forest  mark ; 
and,  as  far  as  I  gather  from  the  evidence — ^although  there  is  some 
difficulty  about  one  hamlet  or  portion  of  a  parish  called  Wed  Ham 
— ^the  letters  seem  to  have  been  in  the  order  of  the  alphabet — 
A,  Bf  Cj  D,  E,  and  so  on ;  a  complete  series  of  letters ;  and  each 
reeve  marked  the  cattle  of  the  inhabitants  entitled  to  commoD, 
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the  measure  of  the  right  of  common  being  levancy  and  conchancy, 
(until  an  attempt^  which  I  shall  advert  to  presently^  was  made  in 
the  last  century  to  alter  it),  and  the  beasts  when  marked  were 
turned  out. 

One  of  the  great  contests  in  the  case  has  been,  where  were  they 
turned  out?  My  opinion — upon  a  careful  consideration  of  the 
eyidence  in  the  case — is,  that  they  were  turned  out  wherever  the 
owners  pleased  in  the  parish  or  in  the  neighbourhood  of  the 
parish.  The  turning  out  was  not  coufined  to  their  particular 
parish.  I  can  find  very  few  instances  of  turning  out  beyond  the 
neighbouring  parish,  but  the  reason  is  obvious,  and  has  been  stated 
by  more  than  one  witness,  that,  as  a  rule,  the  people  turned  out 
near  their  own  homes  when  the  cattle  were  marked  at  or  near 
their  homes,  or  near  the  marking  place  when  the  cattle  were 
marked  at  the  marking  place — ^the  reeve  attending  under  orders 
made  by  the  Forest  Court  at  a  certain  marking  place  for  the 
parish  at  certain  stated  times  in  the  year. 

It  also  appears  that  occasionally  persons  did  drire  their  cattle 
to  a  distance  for  a  particular  reason — with  the  view  of  obtaining 
better  feed  for  them  outside  the  limits  of  the  parish  where  they 
were  marked. 

In  addition  to  the  evidence  of  living  persons,  there  is  also  this  to 
be  said — ^that  there  are  a  series  of  records  of  ancient  claims,  dating 
from  upwards  of  two  centuries  ago,  a  series  of  records  claiming  the 
right  to  turn  out  on  the  wastes  of  the  forest ;  that  is,  treating  the 
wastes  of  the  forest  as  an  entire  thing  so  fEur  as  commonable 
rights  were  concerned,  shewing  that  this  notion  of  being  entitled 
to  a  right  of  common  over  the  waste  of  the  forest  is  not  a  new 
notion ;  it  is  not  a  new  idea,  but  it  is  an  old  ideat  which  was  enter- 
tained more  than  two  centuries  age.  With  this  great  body  of 
evidence,  and  under  these  circumstances,  what  am  I  to  consider 
proved  ?  First  of  all,  what  is  this  thing  called  ?  Everybody 
knew  it  as  the  forest  right — ^so  the  waste  was  called  ''  Forest 
Waste,"  or  "  the  Forest,"  or  sometimes  **  the  Forest  Wastes  "  in 
the  plural.  Is  there  such  a  thing  as  any  other  name  ?  When  I  turn 
to  the  portions  of  the  wastes  in  the  parishes,  I  find  them  described 
either  as  '*  the  Forest,"  or  as  "  the  Forest "  with  the  name  of  the 
parish  added ;  for  instance,  the  waste  in  WaUJhamstaw  was  some* 
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timeB  called  ''  the  WaUhamstaw  ForestJ*  They  never  called  it  the 
Common  of  the  Parish  of  Walthamshw,  or  the  Parish  Common. 
Sometimes  it  was  called  a  portion  or  part  of  the  forest  waste  in 
the  parish.  I  cannot  find  a  trace  anywhere  of  there  being  a  parish 
common.  Therefore  we  have  that  kind  of  identity  of  the  district 
in  question  which  shews  it  for  .this  purpose  (that  is  for  the  pur- 
pose of  common)  to  be  one  waste.  In  fact,  the  only  thing  against 
its  being  one  waste,  is  the  fact  of  the  soil  being  in  the  different 
lords  of  the  manors  within  the  ambit  of  which,  of  course,  the 
different  portions  of  the  ''  Great  Waste  "  lie.  Now  what  more  do 
you  want  to  prove  a  right  of  common  ?  Nobody  in  this  cause  has  con- 
tended that  you  want  more.  I  will  examine,  presently,  the  various 
defences ;  but,  supposing  I  am  right  in  the  conclusion  I  have  drawn 
from  the  evidence,  I  do  not  find  that  anybody  really  contests  that 
that  will  prove  a  right  of  common,  subject  to  the  arguments  I 
have  heard  on  the  law,  to  which  I  shall  call  attention  presently. 

The  great  point  of  contest,  as  I  said  before,  and  which  was 
thought  by  the  Defendants'  counsel  to  be  the  most  material  point, 
was,  that  the  turning  out  was  not  beyond  the  parish.  Upon  that 
I  have  given  my  opinion,  but  I  must  say  that  I  am  by  no  means 
satisfied  that  I  should  not  have  arrived  at  the  same  conclusion  if 
there  had  been  no  evidence  upon  the  subject,  because  there  is  a 
remarkable  absence  of  evidence  the  other  way.  If  it  had  been 
true  that  the  right  to  turn  out  was  confined  to  the  ambit  of  the 
parish,  I  should  have  expected  to  have  found  some  traces  of  pro- 
hibition of  turning  out  beyond.  It  appears,  certainly,  that  until 
quite  within  a  recent  period  the  reeves  were  in  the  habit  of  im- 
pounding cattle  improperly  on  the  waste,  and  it  appears  in 
evidence  that  they  did  impound  them  for  two  causes ;  one  was  for 
straying  in  the  lanes  or  oir  to  inclosed  lands,  and  the  other  was 
for  not  being  marked.  I  know  that  in  very  modem  times  the 
marking  has  fallen  very  much  into  desuetude,  and  the  forest 
customs  and  usages  have  almost  all  ceased  to  be  put  in  forc^,  but 
that  was  the  practice  whilst  they  were  in  force.  You  have  not  a 
trace  of  any  beast  having  been  impounded  for  being  turned  out 
outside  of  the  parish.  Assertions  were  made  by  one  or  two  wit- 
nesses, but  when  the  matter  came  to  be  looked  into,  it  became  clear 
that  there  was  no  receivable  testimony  to  any  such  effect.     It  is 
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very  remarkable,  if  there  had  been  such  a  restriction  of  the  right 
of  turning  oat,  that  there  is  no  such  evidence,  and  I  am  satisfied 
that  there  was  no  sach  restriction. 

If  this  is  so,  and  if  they  proved  that  all  the  people  in  all  the 
parishes  did  turn  out  their  beasts  in  that  way  under  the  claims  of 
levancy  and  couchanoy,  there  must  be  some  quantity  of  proof 
sufficient,  and  when  they  called  above  eighty  witnesses,  I  think 
there  was  proof  sufficient  to  establish  the  right  of  common. 

There  are,  then,  various  defences  which  I  will  take  aericUim.  I 
will,  first  of  all,  take  the  defences  in  the  answers;  and  the  best 
answer  to  take  is  the  answer  of  OJaaae  and  CoUyer'BristoWf  which 
shews  what  the  defence  really  is*  [His  Honour  then  read  portions 
of  the  answer  before  set  forth : — '\ 

They  say  that  the  right  they  claim  to  be  entitled  to,  either 
with  the  consent  of  the  homage  or  under  the  provisions  of  the 
Statute  oj  Mertothf  is  *'  to  inclose  sudi  part  of  the  waste  lands  of 
the  said  forest  as  are  within  the  several  manors  of  which  we  are 
lords  as  aforesaid,  and  by  virtue  of  the  custom  of  the  manors 
of  which  we  are  lords,  to  dig  up  and  destroy  the  pasture,  turf,  and 
other  herbage  growing  thereon,  and  we  make  out  our  claim  as 
lords  of  the  said  manors,  and  in  the  manner  in  this  our  answer 
appearing/'  Without  reading  more,  the  substance  of  the  two 
defences  so  set  up  is  this:  They  say  that  the  common  belong* 
ing  to  the  Flaintifis  is  what  I  may  call  manorial ;  that  is,  that 
the  beasts  were  marked  within  the  precincts  of  each  manor,  that 
the  turning  out  was  always  within  the  manor,  and  that  the  rights 
therefore  were  limited  to  each  particular  manor,  and  of  course  as 
to  other  wastes  beyond  could  not  be  substantiated  as  oommon 
appurtenant  The  second  right  claimed,  as  I  understand  it,  is, 
that  in  spite  of  the  right  of  the  Plaintiffs,  even  if  otherwise  estab- 
lished, the  Defendants  as  lords  of  the  manor  would  have  a  right 
to  inclose  their  lands  within  their  own  manors,  that  is,  the  land  of 
which  they  were  lords,  by  virtue  of  some  custom  of  the  manor  with 
the  consent  of  the  homage. 

Now,  the  singular  part  of  the  case  is  this,  that  the  Defendants 
fiud  a  great  number  of  persons — ^some  of  them  occupyiog  respect- 
able positions  in  society — ^to  swear  affidavits,  going  the  whole 
length  of  the  defences,  as  to  the  rights  being  manorial,  stating  that 
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M.  B.  the  beasts  were  marked  always  within  the  manor  and  were  turned 

1874  ont  within  the  manor.    There  was  a  yery  ready  test  of  it^  because 

Q^^^  in  some  of  the  parishes  there  was  more  than  one  manor.    There- 

^flSSI^  fore,  the  point  could  be  very  easily  tried  as  a  matter  of  feet.    But 


V.  the  remarkable  part  of  the  case  is  that  people  should  be  found  to 
*  swear  to  that  which  is  certainly  untrue^  and  which  when  the  wit- 
nesses came  to  be  cross-examined  was  made  manifestly  untrue, 
because  many  of  them  departed  from  what  they  said  and  admitted 
that  the  turning  out  was  not  confined  to  the  manor,  and  that  it  at 
least  extended  to  the  parish.  To  use  a  familiar  phrase,  the  whole 
of  this  part  of  the  case  broke  down ;  and  so  utterly  and  thoroughly 
did  it  break  down,  that  the  counsel  for  the  Defendants,  whose  lot 
it  was  to  comment  upon  the  eyidence,  said  that  he  abandoned  that 
contention. 

The  second  case  made  was,  that  they  had  a  right  to  inclose,  in- 
dependently of  the  Plaintiffs*  right     They  produced  manor  rolls, 
which  shew  that  for  a  very  long  period  of  time  these  lords  had 
granted  small  bits  of  waste  to  be  held  as  copyhold,  that  is,  by  copy 
of  Court  roll  at  the  will  of  the  lord,  and  as  a  general  rule,  that 
had  been  done  with  the  license  of  the  Forest  Court    But,  beyond 
that,  they  shew  nothing  except  as   regards  recent  inclosures. 
When  it  came  to  the  argument,  the  leading  counsel  for  the  De- 
fendants said  at  once  that  they  did  not  contend  for  anything  of 
that  sort.    They  abandoned  that  also.    They  could  not  allege  that 
if  the  right  of  the  Plaintiffs  were  made  out,  any  such  manorial 
custom  (which  at  the  utmost  amounts  to  this,  that  the  grant  of 
waste  could  be  made  either  under  the  Statute  of  Merton,  or  the 
common  law,  or  custom,  in  some  shape  or  other,  not  interfering 
with  the  right  of  common)  would  entitle  them  to  inclose  the 
whole  of  the  common,  or  the  greater  part  of  the  common,  so  as  to 
abridge  the  rights  of  the  commoners,  provided  the  commoners 
established  their  general  right.    Therefore,  the  two  defences  taken 
by  the  answer  were  abandoned  by  the]  counsel  when  they  came  to 
argue  the  case.    I  do  not  remember  at  the  present  moment  a  case 
where  the  defence  in  carefully  prepared  answers  was  abandoned, 
and  a  new  line  of  argument  was  taken  up,  in  which  that  line  of 
argument  succeeded,  and  certainly  this  case  will  not  be  a  pre- 
cedent for  any  such  proceeding. 
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Passing  from  the  defences  in  the  answer,  which  I  might  say 
also  traverses  the  title  of  the  Plaintiffs,  I  will  now  go  to  the 
defences  in  argument  which  were  put  forward  by  the  counsel  for 
the  Defendants. 

The  first  defence  was  this:  It  was  said — ^assuming  you  are 
satisfied  from  the  parol  evidence,  strengthened  and  corroborated  to 
a  certain  extent  by  the  documentary  evidence  on  which  the  Plain- 
tiffs rely,  that  this  right  of  common  is  estabUshed,  still,  being 
a  right  claimed  by  prescription,  it  can  be  defeated  by  shewing  the 
origin  of  the  right,  and  that  it  is  not  in  accordance  with  the  right 
claimed.  That^  no  doubt,  is  perfectly  sound  law;  that,  put  in 
other  words,  if  you  shew  user  for  a  certain  period  of  time — sixty 
years  and  upwards,  which  proves  immemorial  user — the  law  pre- 
sumes a  grant  in  accordance  with  that  user,  but  the  person  over 
whose  soil  the  user  is  proved  to  have  been  exercised  can  say,  I  can 
shew  by  documentary  evidence  what  the  origin  of  this  user  was, 
and  that  it  is  not  in  accordance  with  the  right  claimed. 

It  was  said  that  that  could  be  shewn  from  documents  in  evidence. 

The  first  defence  taken  in  argument  by  Mr.  SotUhgate  was  this : 

he  said  that  when  you  come  to  look  at  the  documents  you  will  see 

that  the  only  right  granted  was  not  a  right  over  this  waste  of  the 

forest,  but  a  right  over  that  portion  of  the  waste  of  the  forest 

^hich  belonged  to  the  King ;  that  it  was,  in  fact,  simply  a  grant 

by  the  Crown  of  a  right  of  common  over  its  own  waste.    I  must 

say  that  having  looked  at  every  document  to  which  I  was  referred 

— and  when  I  say  I  have  looked  at  them,  I  mean  having  read 

them  three  or  four  times  over — I  cannot  find  a  single  document 

to  which  that  observation  can  be  fairly  applied.    Every  one  of 

the  documents  either  speaks  of  ^  the  wastes  of  the  forest,"  or  **  the 

wastes  and  commonable  places  of  the  forest,"  specifying  in  some 

cases  that  the  right  is  as  well  in  the  King's  soil  as  in  the  soil  of  other 

lords ;  but  those  words  are  not  necessary.     Other  documents  speak 

of  ^  all  the  wastes  of  the  forest."    But  it  appears  to  me  that  I  am 

bound  to  construe  these  documents — which  consist  of  ancient  claims 

beginning  at  a  very  early  date,  the  first  of  them  being  early  in  the 

fifteenth  century,  and  the  bnlk  of  them  in  1630  and  1670 — in  their 

literal  sense,  and  I  have  not  a  shadow  of  a  doubt  that  '^  all  the 

wastes  of  the  forest "  and  ''  the  wastes  of  the  forest "  and  **  the 
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wastes  and  commonable  places  of  the  forest,"  mean  exactly  what 
the  words  import,  that  is,  the  entire  waste  of  the  forest. 

I  may  mention  that  these  documents  to  a  great  extent  are  claims 
of  the  lords  of  the  manors,  the  former  owners  of  the  very  manors 
of  which  the  present  Defendants  are  lords ;  and,  singularly  enough, 
in  1680,  with  the  exception  of  Lotighton,  every  lord  of  a  manor  in 
Epping  claims  for  himself  and  his  tenants  this  very  right  of  common 
for  commonable  cattle,  levant  and  conchant  upon  their  lands  over 
the  wastes  of  the  forest ;  so  that  the  lord  of  the  very  same  manor 
claims  it  who  now  disputes  the  rights  of  the  Plaintiffs.  That 
disposes  of  the  first  defence. 

The  second  defence  which  Mr.  Sowthgate  brought  forward  is  this : 
He  said.  If  you  have  a  grant — that  is,  a  presumed  gTant  (for  I  do 
not  suppose  that  anybody  imagines  that  the  parchment  actually 
existed),  such  a  presumption  being  one  of  the  many  fictions  of  the 
law  to  enable  Courts  of  justice  to  give  effect  to  long  user,  which  has 
now  been  given  effect  to  in  many  instances  by  Act  of  Parliament — 
there  is  this  second  ground  of  defence,  that  the  extent  of  the 
forest  has  varied  from  time  to  time,  sometimes  it  has  been  laiger 
and  sometimes  it  has  been  smaller,  and  you  cannot  have  a  grant 
over  the  varying  wastes  of  a  varying  forest. 

Now,  that  is  a  question  of  fact.  Did  it  vary  ?  I  have  come  to 
the  conclusion  that  it  did  not ;  that  from  the  time  of  legal  memory 
to  the  present  time  it  has  not  varied  at  all.  In  order  to  prove 
that  it  varied,  certain  ancient  records  were  tendered  in  evidence. 
Many  of  them  were  very  old.  The  first,  I  think,  is  a  charter  of 
King  John.  The  charter  itself  is  not  in  evidence,  but  an  inspdxi- 
mus  charter  of  Queen  Elizabeth  is  in  evidence,  and  it  recites  that 
King  John  had  disafforested  certain  portions  of  the  forest,  which 
are  no  longer  parcel  of  the  forest,  and  I  was  told  to  infer  from  that, 
that  because  King  John  had  disafforested,  or  said  that  he  had  dis- 
afforested  them,  therefore  they  were  once  part  of  the  forest.  Of 
course,  that  was  not  sufiBcient  to  prove  that  they  were  part  of  the 
forest,  for  they  may  have  been  illegally  added  to  the  forest ;  and 
then  the  King  would  not  admit  that  he  had  illegally  added  and 
then  released  them  from  the  forest,  and  the  way  he  would  put  it 
would  be  that  he  had  disafforested  them. 
The  next  thing  was  the  perambulation  of  Benry  III.,  which 
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certainlj,  if  correct,  shewed  that  the  forest  was  a  very  great  deal 
larger  than  it  is  now.  It  included  a  vast  tract  of  land  in  the 
forest,  indeed  almost  the  entirety  of  the  county  of  Essex. 

The  next  thing  which  I  think  was  put  in  evidence,  was  the  per- 
ambulation of  Edward  I^  in  which  it  appeared,  if  that  perambula- 
tion were  correct,  that  the  forest  was  very  much  larger,  and  that 
it  included  the  large  tract  of  land  running  down  to  the  Thames — 
the  towns  or  townships  of  Havering^  Barking^  Dagenham,  and  a 
▼ery  large  quantity  of  land  in  the  neighbourhood  of  the  Thames. 

Then  there  was  a  grant  by  Edward  II.  to  his  Consort  of  the 
Forest  of  Havering,  which  is  recited  in  the  nomination  of  justices 
to  hold  CSourts  for  that  forest. 

Then  there  was,  in  addition  to  that,  a  disafforesting  in  1827  of 
the  Hundred  of  Tendring,  which  appears  from  that  disafforestation 
to  have  been  part  of  the  forest. 

If  there  were  nothing  else,  all  that  evidence  would  certainly  go 
some  length  to  shew  that  the  forest,  although  it  never  was  smaller, 
was  at  one  time  very  much  larger,  but  in  the  reign  of  King  James  I. 
attempts  were  made  to  enlarge  not  only  this  forest,  but  pretty 
well  all  the  royal  forests,  and  those  attempts  were  supported  by 
the  production  of  some  of  the  documents  which  have  been  brought 
forward  on  the  present  occasion.    The  result  was,  that  in  the  very 
first  session  of  the  Long  Parliament  an  Act  was  passed  regarding 
these  very  forests,  and  fixing  their  boundaries,  but  doing  it  in  a 
very  peculiar  way,  because  the  Act  of  Parliament  did  not  merely 
say  their  boundaries  for  the  future  shall  be  so-and-so,  but  it  said 
their  boundaries  from  all  time  shall  have  been  so-and-so ;  and  it 
expressly  made  void  all  perambulations  and  documents  which 
either  shewed  or  tended  to  shew  that  the  boundaries  of  the  forest 
ever  had  been  other  than  they  were  in  the  twentieth  year  of 
King  James  I. ;  so  that,  even  supposing  these  documents  would 
otherwise  have  been  receivable  in  evidence,  the  effect  of  the  Act 
of  Parliament  is  simply  to  make  them  void.    The  Act  of  Parlia- 
ment further  provided  that  a  commission  should  be  issued  to 
ascertain  what  the  boundaries  were  in  the  twentieth  year  of  King 
James  L,  and  that  those  should  be  deemed  to  be  and  to  have  been 
from  that  time  the  boundaries  of  the  forest.    That  commission 
was  issued  and  the  return  made;  and  it  is  not  disputed  that 
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those  boundaries  are  the  boandaries  at'the  present  day,  that  is,  of 
course,  adding  to  the  present  Forest  of  Eppin^  the  Forest  of  Hain- 
auU,  which  has  recently  been  disafforested.  So  that,  looking  to 
the  terms  of  the  Act  of  Parliament,  particularly  of  the  4th  section, 
I  am  bound  to  hold,  and  I  do  hold,  that  the  boundaries  of  the 
forest  have  never  varied. 

That  disposes  of  the  second  argument  which  was  urged  upon 

me. 

The  third  defence  which  was  suggested  was,  that  the  rights  of 
the  commoners  were  limited  to  the  user  whilst  the  forest  laws  were 
in  force,  and  ceased  when  the  lands  were  disafforested 

It  seems  that  a  portion  of  the  land  in  the  Forest  of  Epping  has 
been  disafforested,  that  is,  the  Crown  has  sold  its  forestal  rights 
under  the  terms  of  the  Act  of  Parliament,  the  result  of  which 
appears  to  me  to  be  that  the  purchaser  of  the  forestal  rights 
being  the  owner  of  the  lands  over  which  such  rights  extended  did 
not  become  the  owner  of  the  forest  in  any  sense,  but  was  simply 
entitled  to  say  that  so  far  as  his  land  was  concerned  the  forestal 
rights  of  the  Crown  were  extinct.  There  are  no  words  in  the  Act 
of  Parliament  to  affect  the  rights  of  the  commoners,  if  such  rights 
existed.  Therefore  I  cannot  conceive  how  the  selling  of  those 
rights  and  the  extinguishing  of  them  destroyed  the  commoner's 
rights,  unless  indeed  it  is  suggested,  that,  inasmuch  as  it  is  alleged 
in  the  bill — in  a  quotation  from  Manwood^  that  the  original  reason 
for  granting  these  extensive  rights  of  common  was  to  commute  the 
burthens  of  the  forest  laws — that  if  thle  burthens  were  released  the 
grant  was  destroyed  at  the  same  time. 

Of  course  that  is  titterly  inadmissible.  If  a  man  grants  an  acre 
of  land  in  consideration  of  the  grantee  covenanting  to  perform 
certain  services,  and  if  some  years  afterwards  the  grantor  chooses 
to  release  the  services,  that  does  not  enable  him  to  take  back  the 
land  from  the  grantee.  Nor  would  it  enable  him  to  take  back  a 
right  of  common.  I  cannot  imagine  any  way  in  which  this  right 
of  common,  once  acquired,  as  the  law  presumes  it  to  have  been, 
can  be  affected  by  the  fact  of  the  Crown  releasing,  not  to  the 
commoner,  but  to  somebody  else,  the  forestal  rights  over  a  por- 
tion of  the  waste.  I  think,  therefore,  that  third  defence  is 
inadmissible. 
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KoWy  the  next  defence  was  one  which  took  a  very  long  time  in 
discnssion,  and  to  which  a  great  deal  of  the  evidence  was  addressed* 
It  was  said  that  the  common  right  established  must  be  presumed 
from  the  user  (for,  after  all,  the  grant  is  presumed  from  the  user) 
to  be,  not  an  ordinary  common  appurtenant,  but  a  common  appur- 
tenant, so  far  as  regarded  the  parish  (the  manorial  theory  was  given 
up),  with  a  common  of  vicinage  over  the  rest  of  the  wastes  of  the 
forest ;  and  a  claim  by  the  lord  of  the  manor  of  Lcmffhion,  and 
claims  by  some  tenants  in  the  Forest  of  Epping,  and  certain  claims 
in  the  Forest  of  HainauU  in  1630  and  1670,  were  referred  to,  to 
shew  that  the  right  was  claimed  in  a  similar  way,  which  it  cer- 
tainly was  in  the  document  so  referred  to. 

The  difficulties  in  the  way  of  that  defence  are  manifold,  and  in 
my  opinion  utterly  insuperable.  In  order  to  have  comn^on  of 
vicinage  you  must  have  two  vills  or  lordships,  or  manors  with 
separate  commons  adjoining.  In  the  present  case  I  cannot  find 
that  there  was  any  parish  common.  The  first  thing  to  be  estab- 
lished is  that  there  are  separate  commons.  There  was  a  part  of 
the  waste  in  various  parishes ;  but,  as  there  is  no  common  belonging 
to  a  parish,  there  are  no  two  separate  commons  at  all.  The  very 
first  beginning  of  common  of  vicinage  fails  you.  When  you  have 
two  manors  with  commons,  that  is  intelligible  enough.  If  the 
manorial  theory  could  have  been  maintained  by  the  evidence,  a 
great  deal  perhaps  might  have  been  made  of  it.  But,  actually, 
the  foundation  of  the  theory  does  not  exist. 

Next  it  is  said:  There  are  about  twenty  parishes,  and  it  is 
said  that  you  can  have  common  of  vicinage  between  those  twenty 
parishes  and  twenty  separate  commons,  if  they  adjoin  each  other. 
I  heard  a  very  elaborate  argument  from  Mr.  Matthews  to  shew 
how  they  could  adjoin  each  other.  The  answer  is :  Look  at  the 
map,  and  you  will  see  that  each  parish  as  a  rule  has  its  com- 
mon on  one  side  of  it,  and  does  not  adjoin  more  than  one  or 
two,  at  the  outside,  of  the  other  commons.  There  is  a  parish  or 
Till  with  waste,  and  then  there  is  a  parish  on  one  side  and  another 
parish  on  the  other.  Occasionally  there  is  a  parish  below,  but  the 
end  parish,  of  course,  only  adjoins  one  other.  It  was  said  that 
that  was  possibly  a  case  of  common  of -vicinage.  I  do  not  think 
it  is.    In  the  first  place,  I  understand  common  of  vicinage  to  be 
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confined  to  two.  I  read  upon  that  subject  a  passage  from  a  well- 
known  work,  Blaekshne's  Commentaries,  which  defines  common^ 
and,  it  seems  to  m^  as  far  as  I  understand,  rightly  defines 
common.  He  says  (1)  :  "  Common  ptn*.  cause  de  vicinage  is  where 
the  inhabitants  of  two  townships  which  lie  contiguous  to  each 
other  have  usually  interconmioned  with  one  another.  The  beasts 
of  the  one  stray  mutually  into  the  other  s  fields  without  any 
molestation  from  either."  That  accords  with  Coke*3  statement  of 
the  doctrine,  and,  so  far  as  I  know,  with  every  authority  on  the 
subject. 

I  was  pressed  very  much  with  a  judgment,  which  I  conceive  is 
not  very  well  reported,  of  Lord  Chief  Justice  HoU,  in  the  case  of 
Bramfeild  v.  Kirher  (2),  which  has  been  so  often  cited  during  the 
argument.  As  I  understand  it,  the  Lord  Chief  Justice  there 
means  to  a£Brm  the  doctrine  that  you  cannot  go  into  a  third 
common.  At  all  events,  I  hold  that  to  be  the  law,  and  it  is  so 
stated,  as  far  as  I  am  aware,  in  every  book  on  the  subject,  al- 
though there  is  a  mistake  in  Comyn's  Digest  (3),  who  puts  in  the 
words  *'  or  more,"  which  seem  to  be  copied  into  some  of  the  text 
books.  It  appears  to  me  that  that  is  the  true  state  of  the  law. 
There  was  great  inconvenience  about  this  common  of  vicinage,  and 
I  conceive  that  there  is  no  reason  whatever  for  extending  it. 

Then,  again,  there  is  another  doctrine  of  common  of  vicinage. 
No  doubt  it  sprang  from  a  very  old  case  in  Dyer  (4),  upon  which 
one  Judge  said  one  thing  and  another  Judge  said  another;  but 
still  the  didum  of  the  one  Judge  was  adopted,  and  the  didum 
of  the  other  Judge  was  repudiated  by  the  great  text  writers  since : 
that  is,  that  if  you  have  three  vills,  each  of  which  has  a  common 
A,  By  and  C,  and  vill  B  lies  between  A  and  (7,  vill  B  may  inters 
common  either  with  A  or  C,  but  that  A  cannot  intercommon  with 
C.  If  that  is  the  law,  as  I  apprehend  it  is,  it  is  quite  clear  that 
the  end  parish  in  this  case  could  by  no  means  intercommon  with 
the  parish  at  the  other  end.  That,  again,  is  a  fatal  objection  to 
its  being  a  common  pwr  cause  de  vicinage. 

But  that  is  not  alL  In  common  pur  cause  de  vicinage  you  can 
only  turn  out  on  your  own  common,  and  stray  on  to  the  adjoining 


(1)  Page  33. 

(2)  11  Mod.  72. 


(3)  Tit  *•  Common  ••  E. 

(4)  47  b. 
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common.  That  was  the  reason  why  there  was  such  a  contest 
about  the  turning  out  outside  the  parish,  because  when  the  De^ 
fendants  failed  as  regards  the  manor,  they  set  up,  contrary  to 
their  answer,  that  it  was  an  intercommoning  by  parishes,  and  when 
they  came  to  it  of  course  they  were  anxious  to  shew  that  there 
was  no  taming  out  outside  the  parish.  I  have  already  said  that 
I  think  there  was,  and  that  would  be  a  fatal  objection  also  to 
common  of  yicinage. 

There  is  another.  In  common  of  vicinage  there  is  a  limita- 
tion of  the  right  of  this  sort  Neither  party  can  put  on  the  com- 
mons more  beasts  than  his  own  common  will  maintain,  so  that  if 
there  were  a  yill  with  a  large  common,  and  a  till  with  a  small 
common,  the  owner  of  land  in  the  Till  with  a  small  common  could 
not  put  on  the  entire  common  more  beasts  than  the  small  common 
could  maintain. 

In  the  present  case  there  is  not  a  trace  of  any  such  limitation^ 
Some  of  the  parishes  had  very  large  commons,  other  parishes  had 
very  small  commons,  according  to  the  theory  of  the  Defendants ; 
but  there  is  not  a  trace  or  a  suggestion  of  any  such  limitation. 
On  the  contrary,  in  the  course  of  the  last  century,  the  Forest 
Courts  attempted  to  regulate  the  number  of  beasts  to  be  put  on 
the  common,  and  it  appeared  at  that  time  that  the  common  was 
surcharged ;  that  is,  that  there  were  people  who  had  the  right  of 
common,  and  who  were  exercising  the  right  by  putting  on  more 
beasts  than  the  common  could  maintain.  The  Forest  Courts — and 
I  use  this  only  for  the  purpose  of  shewing  that  such  an  idea  as 
regulating  the  common  in  the  way  that  common  of  vicinage  re- 
quired, did  not  enter  into  anybody's  head — ^the  Forest  Courts  first 
of  all  gave  to  poor  people  their  full  rights,  and  said  that  no  one 
else  should  put  on  more  than  one  horse  or  two  cows  for  every  £1 
rental.  The  object  of  it  was  simply  to  regulate  the  right  of  com* 
mon,  and  it  was  regulated  equally  all  round,  without  the  slightest 
regard  to  the  size  of  the  supposed  parish  commons. 

I  think  when  you  look  into  all  these  circumstances  together, 
notwithstanding  that  some  of  those  documents  say  that  it  was 
common  of  vicinage,  it  is  a  case  in  which  there  can  be  no  common 
of  vicinage.  If  common  there  be,  it  must  be  the  ordinary  common 
appurtenant,  and  nothing  else.    As  I  said  before,  that  is  the  point 
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upon  which  the  greatest  amount  of  time  and  argament  was  ex- 
pendedy  but  it  is  a  mere  attempt  to  set  np  an  entirely  new  case, 
contrary  to  the  answers  and  to  the  evidence  as  far  as  the  Defen- 
dants are  concerned — ^that  it  was  manorial  common — in  order  to 
make  out  a  new  kind  of  common  of  vicinage. 

Then  I  come  to  another  point  of  very  great  importance.  It  is 
said  not  only  was  the  turning  out  limited,  but  the  lords  inclosed 
against  the  commoners,  and,  although  it  was  not  pretended  that 
the  right  of  inclosure  was  a  paramount  rights  it  was  said  very 
£BkirIy,  that  it  afforded  evidence  of  the  non-ezistenoe  of  this  right 
of  common. 

Now  there  certainly  was  some  evidence  that  the  rights  had  been 
forgotten  or  not  known,  for  when  Hainault  was  inclosed,  although 
a  very  singular  right  of  common  was  claimed,  there  was  no  claim 
to  a  right  extending  over  the  whole  waste  of  HainauH,  As  regards, 
however,  the  actual  inclosures,  they  are  very  carefully  summarised 
in  the  tables  which  I  have  had  furnished  to  me,  from  which  it 
appears  that  the  number  of  inclosures  before  the  year  1800  was 
great  in  the  whole,  but  that  the  quantity  of  land  inclosed  on  each 
inclosure  was  exceedingly  small. 

AU  the  ancient  inclosures,  I  think,  without  exception,  were  of 
very  small  extent ;  the  total  acreage  in  each  century  was  very 
small.  They  were  almost  always  grants  by  copy  of  Oourt  roll, 
and  generally,  although  not  quite  in  every  instance,  with  the 
license  of  the  Forest  Court.  They  appear  to  have  been  small 
roadside  encroachments,  or  little  bits  of  waste,  taken  by  a  cottager, 
who  built  a  cottage  and  then  asked  for  a  grant ;  just  the  sort  of 
thing  which  nobody  would  care  to  interfere  with,  and  exactly  tbe 
sort  of  thing  which  would  probably  be  authorized  by  the  StaiiUe 
of  Merton  or  the  common  law.  That  is  an  encroachment  which 
would  not  interfere  with  the  right  of  common  exercised  by  the 
remainder  of  the  commoners ;  in  fact,  the  extent  is  so  small  that 
one  can  hardly  imagiiie  these  things  being  quarrelled  with.  They 
do  not  appear  to  me  to  afford  any  evidence  whatever  against  the 
right  now  claimed  when  you  consider  their  nature,  their  extent, 
and  the  circumstances  under  which  they  were  made.  It  is  not 
pretended  that  any  such  evidence  can  be  obtained  irom  the  inclo- 
sures within  twenty  or  thirty  years.    One  cannot  help  seeing  that 
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these  indosores  began  after  the  decision  of  the  case,  'which  has       M.  B. 
been  so  often  referred  to;  of  Bauleott  y.  WinmUl  (I),  under  the       1874 
notion  that  if  yon  bought  np  the  rights  of  the  Grown  in  the  land  so     Commis- 
disafforested,  there  was  an  end  to  whatever  right  of  common  there    "g^JJ^j^ 
had  previonsly  existed,  and  consequently,  the  lord,  in  right  of  his         v. 

soil,  with  the  consent  of  his  copyholders,  who  had  other  rights  of       

common  besides  their  right  of  pasturage,  might  inclose  at  his  will 
and  pleasure;  and  that»  I  think,  has  been  the  origin  of  the 
inelosures  which  have  given  rise  to  this  suit. 

I  believe  I  have  now  noticed  every  material  defence.  It 
remains  only  to  consider  the  very  important  question  of  costs. 

Now,  the  rule  which  I  have  always  followed — and  which  I 
consider  the  right  rule  in  cases  of  adverse  litigation — ^is,  that  the 
ooet  of  the  litigation  should  be  borne  by  the  unsuccessful  party. 
I  have  always  been  of  opinion  that  that  is  the  rule  which  sound 
justice  requires,  and  that  in  order  to  exempt  any  person  from  the 
payment  of  costs,  being  an  unsuccessful  party  in  a  litigation,  a 
special  case  must  be  made  for  such  exemption.  In  the  present 
case,  so  far  from  finding  any  such  special  ground,  I  must  say  that  I 
find  additional  grounds  for  making  the  Defendants  pay  the  costs. 

There  are,  first  of  aU,  those  Defendants  who  have  actually  made 
large  inclosures.  If  I  am  right  in  the  view  I  have  taken  of  the 
law,  they  have  taken  other  persons'  property  without  their  con- 
sent, and  have  appropriated  it  to  their  own  use.  They  will  retain, 
under  the  exceptions  proposed  in  the  decree,  of  land  covered  with 
buildings,  and  of  land  inclosed  more  than  twenty  years  ago,  con- 
siderable portions  of  that  property  which  they  have  illegally 
acquired.  It  does  not  appear  to  me  that  litigants  in  that  position 
are  entitled  to  any  special  consideration  as  to  costs. 

But  I  go  further.  As  regards  the  bulk  of  the  Defendants,  they 
have  been  parties  to  a  litigation  in  which  they  have  endeavoured 
to  support  their  title  by  a  vast  bulk  of  false  evidence.  Of  course, 
if  they  had  succeeded,  I  should  not  have  allowed  them  the  costs 
of  that  evidence.  But,  considering  that  that  evidence  must,  I 
think,  be  wholly  discredited,  and  that  it  was  put  in  after  they  had 
seen  the  Plaintiffs'  evidence,  which  ought  to  have  made  them 
exercise  great  care  and  caution,  I  cannot  make  them  otherwise 

(1)  2  Gamp.  261. 
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than  responsible  for  the  acts  of  their  agents^  who  got  up  that 
evidence  without  sufficient  care,  and  who,  I  think,  oould  have 
avoided  raising  the  issue  on  which  they  fail,  if  they  had  exercised 
more  diligence  and  more  discrimination.  That  is  an  additional 
reason  for  making  all  the  parties  who  used  that  evidence  pay  the 
costs. 

Then,  as  regards  some  of  the  others  who  really  did  neither  the 
one  nor  the  other,  there  are  one  or  two  who  have  not  inclosed^ 
and  there  are  one  or  two  who  were  not  parties  to  this  evidence.  I 
am  still  unable  to  say  that  persons  who  claim  adversely  rights  of 
this  kind  in  a  Court  of  Justice,  and  fail  in  their  contention,  should 
not  indemnify  their  antagonists  against  the  costs  of  that  conten- 
tion. Though  the  same  circumstances  of  aggravation  may  not 
exist  in  their  case,  I  cannot  find  any  ground  for  exempting  them 
from  the  usual  penalty  that  attends  unsuccessful  litigants,  and 
although  I  made  a  suggestion,  that  considering  the  great  wealth 
and  position  of  the  actual  Plaintiffs — that  is  the  Corporation  of 
JLoTuJofi,  although  they  sue  as  Commissioners  of  Sewers — that  they 
might,  if  they  thought  fit,  waive  those  costs  as  against  these  De- 
fendants, yet  the  Corporation  of  London  having  considered  that 
suggestion,  and  not  choosing  to  waive  them,  I  am  bound  to  give 
them  what  I  consider  their  strict  rights,  that  is,  the  costs  of  the 
suit  against  all  the  Defendants,  except  of  course  the  Attorney- 
General  and  the  Defendant  Humphreys,  who,  as  I  have  already 
intimated,  will  not  pay  costs. 


Nov.  24.    The  case  was  again  spoken  to,  and  the  form  of  decree 
settled. 


MiKUTEs  OF  DsoBES : — ^Defendant  Thomas  Humphreys  having  disclaimed  at 
tbc  Bar,  dismiss  bill  against  Defendant  Thomas  Humphreys  with  costs  to  be 
paid  by  Plaintiffs. 

Declare  that  the  Plaintiffs  and  the  other  owners  and  occupiers  of  lands  and  tene- 
ments lying  within  that  part  of  tbe  Forest  of  Essex,  in  the  county  of  Essex,  now 
known  by  the  name  of  Epping  Forest,  other  than  the  waste  lands  of  the  said  Epping 
Forest,  are  entitled  in  rigbt  of  and  as  appurtenant  to  their  several  lands  and 
tenements  within  the  said  Epping  Forest  to  a  right  of  common  of  pasture  upon 
all  the  wast«  lands  of  the  said  Epping  Forest  for  all  manner  of  cattle,  that  is  to 
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flay,  neat  beasts  and  horses,  commonable  within  the  forest,  levant  and  couchant 
upon  their  respective  lands  within  the  said  Epping  Forest^  according  to  the 
assize  and  cnstoms  of  the  said  Epping  Forest ;  and  let  the  Plaintiffs  be  quieted 
in  the  possession  and  enjoyment  of  their  said  rights. 

And  the  Plaintiffs  (having  regard  to  the  provisions  of  the  Epping  Forest  Act, 
1871,  the  Epping  Forest  Amendment  Act,  1872,  and  the  Epping  Forest  Act, 
1873),  by  their  counsel  not  asking  for  any  injunction  as  regards  lands  which  on 
the  14th  of  August,  1871,  were  actually  covered  with  buildings,  or  actually 
inclosed  and  used  as  the  gardens  belonging  to  or  cartilages  of  buildings,  or 
aa  regards  lands  which  were  actually  inclosed  on  or  before  14th  August, 
1851 — Declare  that  the  Plaintiffs  are  entitled  to  an  injunction  to  restrain  the 
Defendants  respectively,  other  than  the  Attorney-General  and  the  Defendant 
Thomas  Humphreys^  and  their  respective  servants  and  agents,  from  permitting  or 
suffering  to  be  or  to  remain  inclosed  or  built  upon  any  of  the  waste  lands  of 
the  said  Epping  Forest  other  than  and  except  (a)  Lands  which  on  the  14th 
August,  1871,  were  actually  covered  with  buildings,  or  actually  inclosed  and 
used  as  the  gardens  belonging  to  or  curtilages  of  buildings,  or  (6)  Lands  actually 
inclosed  on  or  before  the  14th  of  August,  1851. 

Inquiry  what  waste  lands  of  the  said  Epping  Forest  in  the  possession  of  or 
belonging  to  the  Defendants  respectively,  other  than  the  Attorney-General  and 
the  Defendant  T.  Humphreys,  for  any  and  what  estate  or  interest,  are  inclosed 
or  built  upon  other  than  and  except  as  aforesaid. 

Liberty  to  apply  for  an  injunction  or  injunctions  in  pursuance  of  the  declaration 
of  right  hereinbefore  mentioned. 

Perpetual  injunction  to  restrain  the  Defendants  respectively  (other  than  the 
Attorney-General  and  the  Defendant  T.  Humphreys),  and  their  respective  ser- 
vants, agents,  and  workmen  :— 

1.  From  building  upon  any  part  of  the  waste  lands  of  the  said  Epping  Forest 
which  have  been  inclosed  since  the  14th  August,  1851,  except  such  parts 
thereof  as  were  on  the  14th  August,  1871,  actually  covered  with  buildings  or 
actually  inclosed  and  used  as  the  gardens  belonging  to  or  the  curtilages  of  build- 
ings, and  from  carrying  away  or  destroying  the  loam  or  soil  of  any  part  of  such 
waste  land  except  as  aforesaid,  and  from  destroying  or  injuring  the  pasture,  turf, 
or  herbage  being  or  growing  thereon,  so  as  in  any  manner  to  prevent,  disturb,  or 
interfere  with  the  exercise  by  the  Plaintiffs,  or  the  other  persons  entitled  as  afore- 
said, or  any  of  them,  of  their  said  rights  hereinbefore  declared  over  the  said  lands 
when  the  same  shall  become  uninclosed. 

2.  From  inclosing  or  building  upon  any  part  of  the  waste  lands  of  the  said 
Epping  Forest  now  uninclosed,  or  which  shall  for  the  time  being  be  uninclosed, 
and  from  carrying  away  or  otherwise  destroying  the  loam  or  soil  of  the  said  waste 
lands  now  uninclosed,  or  which  shall  for  the  time  being  be  uninclosed,  or  the 
pasture,  turf,  or  herbage  being  or  growing  thereon,  so  as  in  any  manner  to  prevent 
disturb,  or  interfere  with  the  exercise  by  the  Plaintiffs  or  the  other  persons  entitled 
as  aforesaid,  or  any  of  them,  of  their  said  right  hereinbefore  declared  in  and  over 
the  waste  lands  of  the  said  Epping  Forest  now  uninclosed,  or  which  shall  for  the 
time  being  be  uninclosed. 

3.  From  otherwise  preventing,  disturbing,  or  interfering  with  the  exercise  by 
the  PlaintifilB  or  the  oUier  persons  entitled  as  aforesaid,  or  any  of  them»  of  their 
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said  right  in  and  over  the  waste  lands  of  the  said  Epping  Fared  now  nninclosed, 
or  which  shall  for  the  time  heing  be  nninclosed. 

Adjourn  farther  consideration. 

Defendants,  except  the  Attomey-General  and  Thomas  Humphreys^  to  pay  costs 
of  suit. 

Gtoeral  liberty  to  apply. 

Solicitors  for  the  Flaintifis:  Messrs.  Home  dt  Hunter,  agents 
for  the  City  Sdieitor. 

Solicitors  for  the  Defendants :  Messrs.  CcUyer-Bristow,  WUhers, 
&  BusseU;  Messrs.  GvUington  &  Slaughter;  Messrs.  MarJcby^ 
WUde,  \&  Burra;  Messrs.  Beaehcroft  &  Thompson;  Mr.  K  H. 
Watford;  Messrs.  BuM  &  Sons;  Messrs.  SeweU  dt  Edwards; 
Messrs.  Druce,  Sons,  dt  Jackson  ;  Messrs.  Tamplin,  Tayler,  dt  Joseph, 
agents  for  Mr.  W.  C.  Metcalfe,  Epping;  Messrs.  Bothamleys  dt 
Freeman;  Messrs.  Lee,  Bolton,  dt  Lee;  Messrs.  Kingsford  dt  Dor- 
man  ;  Messrs.  HoUingsworth,  Tyerman,  dt  Son ;  The  Solicitor  to 
the  Board  of  Works. 
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LOWTHEB  V.  BENTINOK. 

[1874    L.    176.] 

WiU'^Oongtrucfum — Ejuxdem  Oeneris  Doctrine — Advancement  Clatue — Power 
to  appHy  Part  <f  Fund  for  Frtfertnent,  Advancement,  or  otherwiee  for  the 
Benefit  qf  an  AduU — Payment  of  Debts, 

A  testator  bequeathed  a  fund  upon  trust  for  L,  during  his  life,  and  after 
his  decease  for  his  children  as  he  should  by  will  appoint,  and  in  default  of 
appointment  for  his  children,  who  being  sons  should  attain  twenty-one,  or 
being  daughters~should  attain  that  age  or  marry,  in  equal  shares.  The 
testator  empowered  the  trustees,  at  any  time  or  times  during  the  life  of  JD., 
to  apply  any  part  of  the  fund  not  exceeding  one  moiety  in  or  towards  the  pre- 
ferment or  advancement  of  L,,  or  otherwise  for  his  benefit  as  the  trustees 
should  in  their  discretion  think  fit  At  the  date  of  the  will  L.  was  thirty 
years  of  age,  and  had  been  married  for  nearly  three  years : — 

Edd,  that  the  trustees  might  apply  one  moiety  of  the  trust  fund  in  pay- 
ment of  debts  incurred  by  X.,  the  interest  on  which  absorbed  nearly  the 
whole  of  L.'s  income,  and  the  principal  of  which  he  was  unable  to  pay  out 
of  his  own  resources. 


D 


EMUERER. 

The.  bill  contained  statements  to  the  following  effect : — 

The  late  Earl  of  Lonsdale,  by  his  wQl,  dated  the  18th  of  Feb* 
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Tuary,  1871,  bequeathed  the  sum  of  £100,000  to  trustees  upon       M.  B. 
trust  to  inyest  the  same  as  therein  mentioned,  and  to  pay  the        1874 
income  of  such  investments  to  Franeii  William  Lawther  during  his     ix)^^^sb 
life,  and  after  his  death  to  stand  possessed  of  the  £100,000    j^^JJiL, 
and  the  investments  thereof  upon  such  trusts  as  Franda  William       — 
Lawther  should  by  idll  appoint,  and  in  deiault  of  such  appoint* 
ment  for  the  children  of  Fronds  William  LowOier  who  being 
sons  should  attain  twenty-one,  or  being  daughters  should  attain 
that  age  or  mariy,  if  more  than  one  in  equal  shares;  and  if 
no  child  of  Frands  William  Lawlher  should  attain  a  vested  in- 
terest, then  over.     And  the  testator  declared  that  it  should  be 
lawful  for  the  trustees,  at  any  time  or  times  during  the  life  of 
Fronds  William  LawOier,  to  levy  and  raise  any  part  of  the  trust 
moneys,  stocks,  funds,  and  securities,  not  exceeding  in  the  whole 
one  moiety  thereof,  and  to  apply  the  same  in  or  towards  the 
prefermmit  or  advancement  of  Fronds  William  Lowther,  or  other- 
wise for  his  benefit,  in  such  manner  as  the  trustees  should  in  their 
discretion  think  fit. 

By  a  codicil  the  testator  bequeathed  the  further  sum  of  £25,000 
upon  the  same  trusts. 

The  testator  died  on  the  7th  of  March,  1872. 

At  the  date  of  the  testator's  will  Fronds  William  Lowfher  was 
thirty  years  of  age ;  he  was  a  commander  in  the  Navy,  and  had 
been  married  nearly  three  years. 

Fronds  WOliam  Lawther  was  entitled  (in  addition  to  the  in- 
come, amounting  to  £5423  68.  2(2.,  arising  from  the  funds  repre- 
senting the  legacies  of  £100,000  and  £25,000)  to  a  life  interest 
under  a  settlement  of  March,  1866,  of  the  annual  value  of  £868 16«., 
and  to  a  life  interest  under  his  marriage  settlement  of  the  annual 
value  of  £546  Sa.  3d.  He  had  borrowed  sums  amounting  to 
£66,500  on  the  security  of  his  aforesaid  life  interestsf,  and  of  cer- 
tain policies  of  assurance  on  his  own  life,  effected  partly  in  his 
own  name  and  partly  in  those  of  his  mortgagees.  The  income 
arising  from  the  trust  legacies  had  thus  become  subject  to  annual 
diarges  amounting  in  the  aggregate  to  £5493  168.  lid,;  and 
the  life  interest  under  the  settlement  of  March,  1866,  with  annual 
charges  amounting  to  £578  5s. 

The  money  so  borrowed  had  been  applied  in  payment  of  losses 

-^2  2 


V. 
BXNTIKCK. 


168  EQUITY  OASES.  [L.  R. 

M.  B.      incurred  by  Francis  William  Lowther  in  speculations  on  the  Stock 
1874        Exchange  and  in  connection  \?ith  the  shares  of  joint  stock  com- 
LowTBBB    p&i^ies,  and  he  was  wholly  unable  to  repay  the  principal  sums,  or 
any  of  them,  out  of  his  own  resources. 

Under  these  circumstances  Francis  WiUiam  Lowther  bad  applied 
to  the  trustees  to  raise  one  moiety  of  the  trust  legacies,  and  apply 
the  same  towards  the  payment  of  tbe  principal  sums  so  borrowed ; 
and  the  trustees,  being  adyised  that  they  .were  empowered  by  the 
testator's  will  so  to  do,  intended  to  comply  with  the  request. 

The  bill  was  filed  by  the  infant  children  of  Francis  William 
Lowther  against  him  and  the  trustees  under  the  Earl  of  LonsdaUs 
will,  and  prayed  for  a  declaration  that  the  application  of  any 
part  of  the  capital  of  the  trust  legacies  of  £100,000  and 
£25,000  in  payment  and  discharge  of  the  incumbrances  created 
by  Francis  WiUiam  Lowther  on  his  life  interest  in  the  annual 
income  of  the  trust  legacies,  was  unauthorized  and  beyond  the 
powers  of  the  trustees ;  and  for  an  injunction. 
The  Defendants  demurred. 

Mr.  Oookson,  for  the  demurrer : — 

This  is  not  an  ordinary  advancement  clause,  such  as  is  found  in 
wills  or  settlements  containing  provisions  for  the  benefit  of  infants. 
At  the  date  of  the  will  Mr.  Lowther  was  an  adult  and  was  married. 
He  had  no  intention  of  entering  into  business ;  and  the  words  '^  or 
otherwise  for  his  benefit"  cannot  be  cut  down  to  mean  simply 
"  preferment  or  advancement."  Mr.  Laugher's  income  has  been 
reduced  to  under  £800,  and  upon  such  an  income  he  cannot  bring 
up  his  children  in  a  manner  corresponding  to  their  social  position. 
The  proposed  application  of  the  fund  is  clearly  for  their  benefit. 
The  Courts  have  given  a  wide  construction  to  similar  expressions 
in  similar  clauses :  In  re  Kershaw's  Trusts  (1) ;  Talbot  v.  Marsha 
field  (2).  The  bill  does  not  raise  any  question  as  to  the  hona  fides 
of  the  trustees ;  and  under  these  circumstances  the  Court  will  not 
interfere. 

Mr.  Davetfy  for  the  bill : — 

The  sole  question  intended  to  be  raised  Js,  whether  the  proposed 

(1)  Law  Rep.  6  Eq.  822.  (2)  Law  Bep.  3  Ch.  622. 
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application  of  the  funds  is  within  the  powers  of  the  trustees.       M.1B. 
The  words  ^'  or  otherwise  for  his  benefit  *'  must  be  construed  as        1874 

meaning  something  efusdefn  generis  with  preferment  and  advance-  Jjowsbsbl 

ment.  ..    ^' 

23BNTINCK. 

[The  Master  of  the  Bolls  : — ^My  difficulty  is  to  see  what, 
upon  that  theory,  they  can  refer  to.] 

Conyeyancers  sometimes  use  more  words  than  are  necessary. 
The  trustees  might  be  justified  under  the  power  in  selling  out 
the  funds,  and  applying  the  proceeds  in  assisting  Mr.  Lowther  to 
go  into  business ;  but  they  could  not  be  justified  in  paying  the 
proceeds  to  him  simplicUer.  If  the  trustees  could  not  pay  the 
fund  to  him  directly,  can  they  do  so  in  another  form,  viz.,  by  his 
incurring  debts,  and  the  trustees  paying  them  ? 

Sib  G.  Jessel,  M.R : — 

This  case  is  of  some  importance,  as  it  really  asks  the  Court  to 
interpret  what  has  become  for  some  years  past  a  common  form. 
[His  Honour  read  the  clause.]  The  only  question  I  have  to  de- 
cide is,  whether  a  payment  to  the  creditors  of  an  adult  who  is 
unable  to  pay  them  himself,  but  whose  life  estate  is  mortgaged 
to  secure  the  payment  of  those  debts,  is  a  payment  for  his  benefit  ? 
Now  in  construing  instruments  I  have  always  followed  the  rule 
laid  down  by  the  House  of  Lords  in  Qrey  v.  Pearson  (1),  which 
is  to  construe  the  instrument  according  to  its  literal  import  unless 
there  is  something  in  the  subject  or  context  which  shews  that  that 
cannot  be  the  meaning  of  the  words.  Here  I  find  nothing  in  the 
subject  or  context  against  it.  The  words  which  precede  those 
vhich  I  have  to  construe  are  ^'  preferment  or  advancement,"  both 
large  words,  but  both  words  having,  I  may  say,  a  well-known  legal 
meaning.  They  are  followed  by  the  words  "  or  otherwise  for  his 
benefit,''  which  are  the  largest  terms  of  alL  The  suggestion  made 
is,  that  if  it  had  been  intended  not  to  restrict  the  words  to  some- 
thing ejusdem  generis,  why  put  in  preferment  or  advancement  at 
all  ?  That  is  a  question  not  very  difficult  to  answer.  It  is  suggested 
by  the  counsel  for  the  Plaintiff  that  the  conveyancer  sometimes 

(1)  6  H.  L.  C.  61. 
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M.  B.       uses  more  words  than  are  necessary,  and  instead  of  *^  or  otherwise 

]874        for  his  benefit,"  ^  for  his  benefit"  might  have  done.    That  may  be 

i^^^^^^    so^  but  on  the  other  hand  it  is  by  no,  means  uncommon  (and  it 

j^'         would  be  by  no  means  improper  were  it  not  for  this  yusdem  genertB 

doctrine)  to  indicate  the  primary  objects  desired  by  the  testator, 

though  he  does  not  wish  to  restrict  the  power  to  those  primary 
objects.  The  gentleman  here  was  thirty  years  old  at  the  time ;  it 
is  difficult  to  see  what  his  preferment  could  be,  he  being  a  com- 
mander in  the  Navy,  except  setting  him  up  in  business.  It  seems 
to  me  that  the  words  '^  or  otherwise  for  his  benefit  '*  are  evidently 
put  in  for  the  purpose  of  not  confining  the  trustees  to  preferment 
or  advancement ;  and  therefore,  so  far  from  finding  any  context 
which  restricts  the  words,  I  think  the  context  shews  that  the 
words  could  not  mean  something  of  the  same  kind.  I  must 
decide  the  case  upon  the  words  as  they  stand  uncontrolled  by 
any  context.  I  do  not  think  anybody  can  doubt  that  paying  this 
money  to  the  creditors  of  this  gentleman  will  confer  a  very  large 
benefit  on  him ;  the  application  is  strictly  within  the  terms  of  the 
power  which  leaves  the  propriety  of  the  exercise  of  it  to  the  dis- 
cretion of  the  trustees.  The  demurrer  most  be  overruled,  and 
the  order  may  be  prefeused  by  an  expression  of  the  opinion  of  the 
Court  that  the  trustees  are  entitled  to  apply  any  part  not  exceed- 
ing one  moiety  of  the  trust  funds  as  they  exist  at  present  towards 

the  discharge  of  the  incumbrances. 

* 

Solicitors :  Messrs.  Ellis  &  Ellis. 
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Declh 


WEISE  V.  WABDLE.  M.  R. 

[1874    W.    230.]  ^^* 

Pleading — Parties — Bankrupt  Defendant — Fraud — Fraudulent  Conveyance  hy 

Bankrupt. 

A  bankrupt  is  not  a  proper  party, to  a  suit  instituted  by  the  trustee  under 
his  bankruptcy  to  set  aside  a  conveyance  executed  by  the  bankrupt  vfith 
intent  to  delay  or  defeat  his  creditors. 

The  rule  that  a  person  implicated  in  a  fraudulent  transaction  maybe  made 
a  party  to  a  suit  impeaching  the  transaction,  for  purposes  of  disooveiy  and 
costs/is  confined  to  cases  in  which  the  Defendant  fills  tlie  position  of  agent 
(including  that  of  attorney  or  solicitor)  or  arbitrator. 

Demurber. 

The  bill  was  filed  by  John  Weise,  the  trustee  under  the  bank- 
ruptcy of  Frederick  Wardle,  against  the  said  Frederick  Wardle  (the 
bankrupt)  and  his  son  James  Wardle.  The  object  of  the  suit  was 
to  set  aside  a  deed  dated  the  26th  of  July,  1869,  whereby  Frederick 
Wardle  voluntarily  conveyed  certain  real  estate,  of  which  he  was 
owner  in  fee,  to  James  Wardle  absolutely.  The  bill  alleged  that 
this  deed  was  fraudulent,  on  the  ground  that  it  was  executed  by 
Frederick  Wardle  with  the  intent  of  delaying  and  defeating  his 
creditors. 

The  bill  further  charged  that  there  were  in  the  possession  of  the 
Defendants,  or  one  of  them,  divers  deeds  and  documents  relating 
to  the  premises  comprised  in  the  deed. 

The  bill  prayed  for  a  declaration  that  the  deed  was  fraudulent 
and  void,  as  against  the  creditors  of  Frederick  Wardle,  under  the 
statute  18  Eliz.  c.  5';  for  (amongst  other  consequential  relief) 
delivery  up  by  the  Defendants  of  the  deeds  and  documents  in 
their  possession  or  power  relating  to  the  premises ;  and  for  the  pay- 
ment of  costs  by  the  Defendants  or  one  of  them. 

The  Defendant  Frederick  Wardle  demurred  for  want  of  equity. 

Ur.  WaJIer,  Q.C.,  and  ^Mr.  E.  0.  Willis,  for  the  demurreri  were 
stopped. 
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M.  R.  Mr.  SouthgaiSy  Q.C.,  and  Mn  Oookson^  for  the  Plaintiff: — 

J^  The  general  rule,  no  doubt,  is  as  laid  down  in  Mitford  on  Plead- 

Weisk  ing  (1).  "  A  bankrupt  made  party  to  a  bill  against  his  assignees 
Wardle.  touching  his  estate  may  demur  to  the  relief,-  all  his  interest  being 
transferred  to  his  assignees."  It  is,  however,  added  in  a  note  to 
this  passage :  "  But  it  seems  that  if  fraud  were  charged,  and  costs 
were  prayed  against  him,  he  could  not  demur ;"  and  this  proposi- 
tion is  supported  by  the  cases  of  WJiUing  v.  Rush  (2)  and  Lhyd 
Y.  Lander  (3).  In  fact,  any  party  to  a  fraudulent  transaction  may 
be  made  a  Defendant  to  a  suit  impeaching  the  transaction,  for  pur- 
poses of  discoTcry  and  payment  of  costs :  Marshall  v.  Sladden  (4). 
The  allegations  as  to  the  title-deeds  are  sufficient  to  support  the 
bill,  even  if  it  cannot  be  supported  on  other  grounds. 

Sib  G.  Jessel,  M.B. : — 

It  is  clear  that  this  demurrer  must  be  allowed. 

It  is  attempted  to  support  the  bill  on  the  ground  that  the  alle- 
gations as  to  the  title-deeds  constitute  sufficient  ground  for  the 
interference  of  the  Court.  But  in  the  first  place  the  bill  merely 
alleges  that  the  deeds  are  in  the  possession  of  the  Defendants  or 
one  of  them,  which  is  not  enough ;  and  besides,  the  case  of  Lhyd 
T.  Lander  is  an  express  decision  that  the  allegation,  even  if  suf- 
ficient in  point  of  form,  would  not  of  itself  maintain  the  bill. 

The  real  ground  of  demurrer  is  that  the  bankrupt  ought  not  be 
a  party  to  the  suit.  The  charge  is  that  the  bankrupt  has  con- 
veyed away  part  of  his  property  so  as  to  defeat  or  delay  hia 
creditors.  Now,  in  respect  of  that  property,  he  has  no  interest, 
-  nor  is  he  under  any  personal  liability ;  why,  then,  is  he  made  a 
Defendant  ?  It  is  said  that  he  has  been  party  to  a  fraud,  and  that 
he  may  be  made  a  Defendant  for  the  purposes  of  obtaining  dis- 
covery and  payment  of  costs.  Now  it  is  true  there  is  a  rule  that 
a  mere  agent  may  in  certain  cases  be  made  a  party  to  a  suit,  but 
that  rule  has  been  disapproved  of  by  eminent  Judges  in  several 
cases.  Sir  James  Wigram,  in  Marshall  v.  Sladden,  speaks  of  the 
practice  as  ''  a  practice  of  a  very  anomalous  character/'     Lord 

(1)  6th  Ed.  p.  187.  (8)  6  Madd.  282. 

(2)  2  T.  &  C.  (Ex.)  656,  (4)  7  Hare,  428. 
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CoUenJuzm,  in  AHwood  y.  Small  (1),  pointed  out  various  objections  M.  B. 
to  it  It  is  obyions  from  the  tenor  of  bis  Lordship's  observations  1874 
that  he  disapproved  of  the  practice,  and  that  he  would  probably  Wxm 
haye  advised  the  House  of  Lords  to  overrule  it,  had  an  opportu- 
nity presented  itself;  at  all  events  it  is  plain  that  the  practice  is 
Dot  to  be  extended.  I  consider  that  the  practice  as  it  now  exists 
applies  only  to  cases  in  which  the  Defendant  is  an  agent  (under 
which  term  is  included  the  case  of  his  being  an  attorney  or 
solicitor)  or  an  arbitrator;  this  Defendant  is  neither,  and  the 
demurrer  therefore  must  be  allowed  with  costs. 

Solicitors:    Mr.  John  Burton,  agent  for  Mr.  Onions^  Market 
Drayton  ;  Messrs.  Mercer  db  Mercer. 

(1)  6  CL  &  F.  232,  352-853. 
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Nov.  9. 


v-c. M.  COLES  V.  PILKINGTON. 

1874 

[1874    C.    92.] 

SkUtiie  <f  Frauds — Part  Performance — Possession — Agreemewt  to  aUoiw  Oocupct^ 

tion  for  Life — Making  good  Bepresentation. 

The  Statute  of  Frauds  cannot  be  pleaded  to  a  verbal  agreement  to  allow 
the  occupation  of  a  leasehold  house  for  life  on  payment  merely  of  groand  rent, 
rates,  and  taxes,  if  there  has  been  a  part  performanoe  by  possession  under  the 
agreement  and  the  agreement  has  affected  the  mode  of  living  of  the  occupying 
party. 

Loffus  Y.  Maw  (1)  approved  of. 

IN  the  year  1848  one  Sarah  doles  purchased  for  £900  a  leasehold 
interest  in  a  house.  No.  7,  Park  Place,  Upper  Baker  Street,  Beffenfs 
Park,  which  was  held  for  a  term,  of  which  twenty-seven  years 
less  thirty  days  were  unexpired  at  Lady  Day,  1874. 

For  a  time  she  resided  in  the  house/but  she  afterwards  removed 
to  another  residence,  and  allowed  her  half-sister.  Arm  Heath,  who 
was  in  indigent  circumstances,  to  reside  there  rent  free,  on  condi- 
tion of  paying  the  ground  rent  and  rates  and  taxes.  Ann  Heaih 
continued  to  reside  there  till  her  death,  which  took  place  on  the 
23rd  of  January,  1861. 

In  the  year  1859  the  Plaintiff,  who  was  a  second  cousin  of  Sarah 
Coles,  and  had  previously  been  in  domestic  service  as  a  cook, 
went  to  reside  at  the  house  as  servant  to  Ann  Heath,  and  continued 
with  her  tiU  her  death. 

After  Ann  Heath's  death  the  Plaintiff  continued  to  occupy  the 
house  rent  free  under  a  verbal  arrangement  with  Sarah  Coles 
under  circumstances  which,  according  to  her  view,  were  as  set 
forth  in  the  5th  and  6th  paragraphs  of  the  bill  as  follows : — 

''  5.  Upon  the  death  of  Ann  Heaih,  and  in  the  same  month  of 
January,  1861,  the  Plaintiff  entered  into  negotiations  with  one 
Emma  Swales,  of  55,  Homsey  Boad,  HoUotcay,  in  the  county  of 
Middlesex,  to  join  her  in  the  bonnet  and  millinery  business,  and  also 
entered  into  negotiations  through  Mary  Swales,  the  mother  of 
the  said  Emma  Swales,  for  taking  a  house  in  Dorset  Creseent,  Eout 

(1)  8  Giff.  692. 
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Boad,  HooBion,  for  the  purpose  of  there  carrying  on  the  said     Y.aiL 
business.  1874 

'*  6.  About  a  fortnight  after  the  death  of  the  said  Ann  Heathy  ou^ 
and  whilst  the  said  negotiations  for  the  Plaintiff  joining  the  said  poj^^Q^jf. 
Emma  Swales  in  the  said  business,  and  for  taking  the  said  house  — 
in  Dorset  Orescent,  were  in  progress  and  almost  finished,  and  the 
terms  were  substantially  arranged,  but  before  the  said  negotiations 
were  finally  settled  and  completed,  the  said  Sarah  Coles  called 
upon  the  Plaintiff  at  No.  7,  Park  Place,  aforesaid,  and,  telling  her 
not  to  take  any  other  house,  promised  that  the  Plaintiff  should 
have  the  said  house.  No.  7,  Park  Place,  aforesaid,  during  the 
Plaintiff's  life,  to  let  out  in  lodgings,  and  so  to  maintain  herself, 
the  Plaintiff  paying  the  ground-rent  and  all  rates  and  taxes  in 
respect  of  the  same  house,  but  without  any  further  rent  or  pay- 
ment ;  and  on  the  faith  of  such  promise  the  Plaintiff  determined 
to  make  her  living  by  letting  lodgings  at  No.  7,  Park  Place,  afore- 
said, and  to  abandon  the  proposed  bonnet  and  millinery  business, 
and  accordingly,  and  on  the  faith  of  the  said  promise,  she  broke 
off  the  negotiationB  for  the  said  business  and  for  the  said  house  in 
Dorset  Crescent,  and  continued  to  Uto  in  the  said  house,  No.  7, 
Park  Place,  where  she  has  ever  since  resided,  and  still  resides, 
maintaining  herself  by  letting  lodgings,  and  paying  only  the  ground- 
rent  of  the  last-mentioned  house  and  the  rates  and  taxes  in  respect 
thereof,  but  without  paying  any  other  rent  for  the  said  house." 

Sarah  Coles  died  on  the  2nd  of  March,  1871,  haying  by  will, 
dated  the  29th  of  January,  1861,  given  all  her  real  and  personal 
estate  to  the  Defendant,  and  appointed  him  her  sole  executor. 
Her  estate  was^  for  the  purpose  of  obtaining  probate,  sworn  under 
£12,000. 

The  Plaintiff  continued  to  reside  in  the  house  during  the  life- 
time of  Sarah  Coles,  and  for  some  time  after  her  death,  without 
paying  any  rent,  and  supported  herself  by  taking  in  lodgers.  But 
in  August,  1872,  the  Defendant  endeavoured  to  make  some  arrange- 
ment for  allowing  one  Alfred  Heaih,  a  son  of  Ann  Heath,  to  reside 
there  as  a  lodger  with  the  Plaintiff.  The  arrangement  however 
turned  out  impracticable,  and  the  Defendant  then  took  steps  to 
turn  the  Plaintiff  out,  and  commenced  an  action  of  ejectment  for 
the  purpose. 
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Y.-O.  H.         The  Defendanfs  version  of  the  arrangement  between  Sarah 

1874       Coles  and  the  Plaintiff  was,  that  Sarah  Coles  told  the  latter  that 

^^^      she  was  willing  she  should  have  the  house  during  her  life,  provided 

^     **         she  paid  not  only  the  irround  rent  and  rates  and  taxes,  but  also  an 

additional  reut  of  £2  a  week.    The  Defendant  also  stated  that 

Sarah  Coles  always  paid  the  premiums  on  the  fire  insurance,  and 
that  he  had  hiiQself  paid  the  ground  rent  which  became  due  at 
Christmas,  1873. 

The  Plaintiff  then  filed  the  present  bill.  It  prayed  for  a  decla- 
ration that  the  Plaintiff  was  entitled  to  possession  of  the  house 
during  her  life,  or  for  the  residue  of  the  term  if  it  should  expire 
in  her  lifetime,  she  paying  the  ground  rent  and  rates  and  taxes^ 
and  for  an  injunction  to  restrain  the  action. 

The  Plaintiff  moved  accordingly,  but  by  arrangement  judgment 
was  given  in  the  action,  and  the  motion  turned  into  a  motion  for 
decree. 

The  Defendant  by  his  answer  pleaded  the  Siaiute  of  Frauds. 
The  above-mentioned  statements  in  the  bill  were  supported  by 
the  afSdavit  of  the  Plaintiff  and  other  persons ;  and  the  Plaintiff 
was  cross-examined  in  Court  without  materially  modifying  these 
statements. 

Mr.  /.  Pearson,  Q.C.,  and  Mr.  Blackmorej  for  the  Plaintiff: — 

This  is  a  case  like  Loffus  v.  Maw  (1),  where  one  person  having 
induced  another  to  do  or  abstain  from  doing  certain  things,  or  to 
adopt  a  particular  line  of  conduct  on  the  faith  of  promises  of 
certain  advantages,  will  not  be  allowed  to  evade  the  performance 
of  those  promises  by  pleading  the  Staiuie  of  Frauds.  This  is  a 
settled  principle  in  law  as  well  as  in  equity :  Jorden  v.  Money  (2) ; 
Pickard  v.  Sears  (3). 

The  case  is  also  within  those  in  which  it  has  been  decided  that 
the  Statute  of  Frauds  cannot  be  pleaded  to  a  parol  lease  where 
the  tenant  is  in  possession.  There  is  a  lawful  possession,  and  the 
Defendant  must  shew  affirmatively  a  right  in  himself  to  defeat 
the  claim  of  the  Plaintiff.  He  is  a  mere  volunteer,  and  has  no 
title  to  consideration  superior  to  that  of  the  Plaintiff. 

(1)  8  Giflf.  592.  (2)  5  H.  L.  a  185. 

(3)  6  A.  &  E.  469. 
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Mr.  Olasse,  Q,C.,  and  Mr.  Chapman  Sarher,  for  the  Defen-     v.-c.M. 
dant : —  I874 

This  is  a  case  of  a  mere  yoluntary  gift  without  consideration,  and       Goleb 
the  occupation  could  at  any  time  have  been  determined  by  Sarah  piLxnrGTON. 

Coles,  and  therefore  also  by  the  Defendant.    But  apart  from  that,       

the  agreement  alleged  is  within  the  Statute  of  Frauds.  Loffus  y. 
Mdu}  (1)  is  inconsistent  with  the  cases  which  have  followed  it,  and 
is  not  now  law.  But,  assuming  it  to  be  so,  it  is  distinguishable. 
The  Plaintiff  in  that  case  was  at  least  a  creditor,  and  there  was 
a  prayer  for  general  administration,  and,  moreover,  the  codicil 
might  be  considered  as  being  a  statement  in  writing  signed  by  the 
party  to  be  charged. 

This  case  is  in  principle  covered  by  Calon  v.  Caton  (2),  which  was 
quite  in  accordance  with  Jorden  v.  Money  (3).  Caton  v.  Caton 
necessarily  overrules  Loffus  t.  Maw.  To  exclude  the  Statute  of 
Frauds  there  must  be  part  performance  of  some  definite  agree- 
ment, and  some  consideration  moving  from  the  party  to  be  bound. 
Here  neither  of  these  conditions  exists. 

• 

Sib  R  Malins,  Y.C,  after  referring  to  and  commenting  on  the 
facts,  and  concluding  from  them  that  the  Plaintiff's  version  of  what 
had  taken  place  was  the  true  one,  and  that  she  received  a  gift  of 
the  house  for  her  life  from  Sarah  Coles  on  condition  of  paying 
only  the  ground  rent  and  taxes,  without  any  other  consideration, 
continued :— » 

It  is  said  that  this  gift  was  entirely  without  valuable  considera- 
tion, and  if  valuable  consideration  is  to  be  inferred  only  from  the 
party  receiving  the  gift  making  a  gift,  or  giving  something  in 
retom,  then  it  is  perfectly  clear  that  there  was  no  consideration, 
because  it  could  make  no  difference  to  Sarah  Coles  then  whether 
the  Plaintiff  preferred  to  follow  her  occupation  of  a  cook  or  went 
into  business  as  she  proposed,  and  therefore  there  was,  perhaps,  an 
absence  of  motive.  But  there  may  be  other  kinds  of  consideration, 
and  if  the  conduct  of  one  person  induces  another  to  alter  his  or  her 
conduct,  that  will  make  a  binding  contract,  and  if  the  Plaintiff,  at 
an  age  when  she  was  capable  of  gaining  her  livelihood,  either  by 

(1)  8  Qiff.  592.  (2)  Law  Rep.  2  H.  L.  127.      _ 

(3)  6  H.  L.  0. 185. 
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Y.<7.  M.     going  into  domestic  service  or  into  business,  was  induced  by  Sarcih 

1874        CdUSf  who  was  rich  enough  to  confer  the  benefit,  to  alter  her  con- 

^^       duct,  by  the  gift  of  a  house  in  which  she  should  liye  for  the  whole 

p     **         of  her  life,  with  a  view  to  gaining  her  liyelihood  by  letting  out 

lodgings,  the  yery  circumstance  of  her  haying  induced  the  Plaintiff 

to  alter  her  conduct  and  refrain  from  going  into  business,  in  which 
she  might  haye  done  well,  and  got  friends  to  assist  her,  and  realized 
an  independence,  would  be  enough  to  make  the  agreement  bind- 
ing. And  although  the  donor  receiyed  no  actual  consideration, 
the  case  is  one  to  which  the  passage  cited  by  Sir  John  Stuart  in 
Loffiis  y.  Maw  (1)  from  Lord  OottenhavCs  judgment  in  Hammerdey 
y.  Be  Bid  (2)  is  applicable :  "  A  representation  made  by  one 
party  for  the  purpose  of  influencing  the  conduct  of  the  other  party 
and  acted  on  by  him,  will  in  general  be  sufficient  to  entitle  him  to 
the  assistance  of  this  Court  for  the  purpose  of  realizing  such  repre- 
sentation." 

This,  then,  is  a  case  in  which  the  representations  made  by  Sarah 
Coles  must  be  held  to  be  sufficient  to  raise  a  consideration  in  fayour 
of  the  Plaintiff,  there  being  a  good  gift,  that  is,  an  intention  on 
the  part  of  Sarah  Coles  to  give  the  house  and  a  possession  in 
accordance  with  that  intention. 

It  is  argued  that  Loffus  y.  Maw  is  no  longer  law.  I  confess 
I  neyer  knew  that.  I  haye  always  considered  it  an  important 
case,  and  I  perfectly  agree  with  it  It  was  a  case  where  the 
Plaintiff,  a  young  woman,  who  at  the  age  of  twenty-nine  haying 
been  left  a  widow  with  one  child,  and  unproyided  for,  was  induced 
to  go  and  reside  with  her  uncle,  an  old  gentleman  in  infirm  health, 
as  his  housekeeper,  on  a  yerbal  promise  to  make  some  proyision 
for  her  support,  and  to  leaye  her  something  considerable  by  his 
will.  The  Plaintiff  subsequently  discoyered  that  her  uncle  had 
only  left*  her  a  legacy  of  £10,  and  also  found  that  the  constant 
attendance  upon  him  which  was  required  was  affecting  her  health, 
and  threatened  that  if  he  did  not  proyide  for  her  she  would  leaye 
him.  The  imcle  then  promised  that  he  would  leaye  her  for  life 
the  rents  of  certain  houses  belonging  to  him,  and  ultimately 
caused  a  codicil  to  his  will  to  be  prepared  making  her  this  proyision. 
This  was  executed  and  read  to  her,  and  in  the  expectation  of  receiy- 
(1)  8  Qiff.  603.  (2)  12  CL  &  F.  62,  n. 
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ing  this  proyision  she  oontinned  to  reside  with  him  till  his  death,     y.-o.  M. 
which  took  place  some  years  afterwards.    It  then  appeared  that,        i874 
after  the  exeeation  of  this  codicil,  another  codicil  had  been  ex-      ^^^ 
ecuted  revoking  the  provision  made  for  her,  and  Yice-Chancellor  p     ^* 
Stuart  held  that  the  Plaintiff  was  entitled  to  the  benefits  con-       — 
ferred  upon  her  by  the  codicil  made  in  her  fietToar,  and  that  the 
testator  had  no  right  to  revoke  it.    Sir  John  Stuart  did  not  so  de- 
cide the  case  because  the  codicil  had  been  made  and  shewn  to  the 
party  to  be  benefited,  but  because  it  was  evidence  that  the  promise 
had  been  made ;  that  is  to  say,  the  shewing  of  the  codicil  to  the 
Plaintiff  satisfied  his  mind  that  the  promise  had  actually  been 
made,  and  the  codicil  was  there  to  shew  what  the  promise  was. 

It  may  be^  and  I  assume,  for  the  purposes  of  my  decision,  that 
an  agreement  absolutely  without  consideration  to  the  donor  is  not 
binding,  and  cannot  be  enforced,  and  that  a  contract  to  take  a 
benefit  not  in  writing  cannot  be  enforced  either,  but  it  is  clearly 
laid  down,  as  stated  by  Mr.  Pearaathf  that  if  the  contracting 
party,  on  the  faith  of  it,  although  not  a  scrap  of  writing  can  be 
produced,  enters  into  possession,  that  is  sufficient  to  take  the 
case  out  of  the  Statute  ofFraudSy  because  the  mere  fact  of  creat- 
ing the  relation  of  landlord  and  tenant  by  the  tenant  entering  into 
possession,  even  if  he  has  not  spent  a  penny,  will  enable  him  to 
sustain  a  bill  for  specific  performance,  and  it  cannot  be  resisted  by 
pleading  the  Statute  of  Frauds,  and  it  becomes  no  longer  necessary 
to  prove  any  contract  in  writing.  In  the  case  before  me,  though 
this  woman  might,  and  probably  would,  have  been  without  remedy 
if  she  had  not  had  possession,  having  had  it,  the  possession  takes 
the  case  out  of  the  statute,  and  entitles  her  to  specific  performance. 
But  she  does  not  ask  for  a  conveyance.  8he  simply  seeks  to  re- 
strain the  Plaintiff  from  doing  that  which  Sarah  Gales,  if  alive, 
would  have  been  unable  to  do.  On  these  grounds,  therefore,  I 
think  that  the  Plaintiff  is  entitled  to  the  relief  she  seeks  in  ac- 
cordance with  the  principle  laid  down  in  Loffus  Y.Maw  (1),  which 
I  consider  to  be  a  decision  in  favour  of  honest  and  ftraightforward 
dealing. 

If  this  had  been  the  case  of  a  marriage  contract  I  should  have 
followed  the  decision  of  the  highest  tribimal  in  the  land  in  Oaton 

(1)  8  GiE  592. 


V. 
PiLXINOTOH. 
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y.-C.  M.  Y.  Gaion  (1) :  that  marriage  is  not  a  part  performance  of  a  parol 
1874  agreement  which  will  take  a  case  out  of  the  Stattiie  of  Frauds. 
Ck)Ln  I^  ^  difficult  to  say  why  this  should  be  the  case,  but  it  has  long 
been  the  rule  in  this  Court.  The  present  case,  however,  is  not  one 
of  a  marriage  contract,  but  one  referring  to  the  possession  of  pro- 
perty where  possession  constitutes  a  part  performance.  It  seems 
to  be  a  matter  of  regret  that  GcUon  t.  Caian  was  not  argued 
before  the  House  of  Lords  on  the  ground  of  fraud,  on  which  I 
argued  it  in  the  Court  below,  because  fraud  takes  all  cases  out  of 
the  statute. 

On  these  grounds,  therefore,  I  am  of  opinion  that  the  Plaintiff 
has  established  her  right  to  a  declaration  that  she  is  entitled  to 
the  messuage  and  hereditaments.  No.  7,  Park  Place,  and  to  the 
possession  thereof  during  her  life  if  the  term  granted  by  the  lease 
thereof  shall  so  long  continue  unexpired,  or  for  the  residue  of 
the  term  if  it  expires  in  her  lifetime,  and  to  an  injunction  against 
all  further  proceedings  in  the  action  of  ejectment;  and  in  my 
opinion  the  whole  proceeding  has  been  so  eminently  unjust  on  the 
part  of  the  Defendant  that  he  must  pay  the  costs  of  the  suit. 

Solicitors :  Messrs.  Hand,  Son,  &  Johnson;  Mr.  Bunsler. 


V..C.  M.  1^  re  EEHOBOTH  CflAPEL. 

Jfl*         Lands  Clauses  Act — Purchase-money  of  Ft^eholds — Investment  in  Leaseholds — 
j)^^  4^  Trustees  for  Charity, 

The  purchase-money  of  freeholds  paid  into  Court  under  the  Jjands  Clauses 
Consolidatum  Act  may  be  invested  in  the  purchase  of  leaseholds  if  the  persons 
paying  it  in  are  charitable  trustees  having  an  absolute  legal  title. 

X  HIS  was  a  Petition  by  the  trustees  and  some  other  persons  con- 
nected with  the  management  of  a  particular  Baptist  chapel  at 
Blue  Oaie  Fields,  ShadtoeU,  which  had  been  taken  by  the  East 
London  Bailway  Company  under  the  powers  of  their  Acts.  The 
purchase-money,  amounting  to  £3150,  had  been  paid  into  Court 
under  the  Lands  Clauses  Consdidaiion  Act  and  inyested. 

(1)  Law  Rep.  2  H.  L.  127. 
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The  chapel  so  taken  was  freehold  and  had  been  Tested  in  the    y.-o.  m. 
trnsteeSy  but  it  appeared  that  there  was  some  difficulty  in  finding        1374 
a  suitable  freehold  tenement  as  a  substitute  for  the  one  taken^  and       ^^ 
it  was  now  proposed  by  the  Petition  to  take  £800  out  of  Court  for    ^^^™ 
the  purpose  of  investing  it  in  the  purchase  of  a  leasehold  interest       — 
in  an  existing  chapel  held  for  a  term  of  eighty  years  from  the 
25th  of  March,  ISSS,  at  a  yearly  rent  of  £8  Sa. ;  and  the  Petition 
prayed  accordingly. 

Hr.  Olasse^  0.0.,  and  Mr.  Locodk  WM^  for  the  Petitioners. 

Mr.  T.  C.  Wright^  for  the  company : — 

It  was  held  in  Ex  parte  MacavJay  (1)  that  the  Court  would  not 
direct  the  inyestment  in  leaseholds  of  the  purchase-money  of  free- 
holds. 

Mr.  Olassej  in  reply : — 

Ex  parte  Macaulay  was  the  case  of  a  settled  estate,  in  which 
it  is  obvious  that  leajteholds  would  be  in  a  very  different  position 
from  freeholds.    The  trustees  in  this  case  are  persons  absolutely 

entitled. 

Sib  R  Malins,  V.C.  :— 
I  think  that  the  order  may  be  made  in  this  case. 

Solicitors:  Mr.  James  Mote;  Messrs.  WtU<m,BristQUfB,dk  CarpmaeL 

(1)  23  L.  J.  (Ch.)  815. 
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v.-O.  M.  CADIZ  WATERWOEKS  COMPANY  v.  BARNETT. 


1874 
J)ee,  10. 


tl874    C.    283.] 

Company — Fetition  to  urind  Uj>^  When  U  wiU  he  restrained — Solvent  Company — 

Disputed  Debt, 

A  creditor  of  a  solyent  company,  whofie  debt  is  bond  fide  disputed  will  be 
restrained  from  pcesenting  a  petition  for  winding  np  the  company. 

A  contractor  entered  into  a  contract  with  a  company  for  the  execution  of 
certain  works  for  the  sum  of  £290,000,  of  which  £200,000  was  to  be  paid  in 
cash,  and  the  rest  in  paid-up  shares.'  The  contractor  had  received  £203,000 
in  cash,  and  a  large  number  of  shares,  but  he  claimed  to  be  entitled  to  a 
further  sum  of  £30,000.  The  company  disputed  the  claim,  and  alleged,  on 
the  contrary,  that  the  contractor  had  been  largely  overpaid.  The  contractor 
threatened  to  present  a  petition  to  wind  up  the  company,  and  served  on 
the  company  a  demand  under  the  80th  section  of  the  Companies  Act^ 
1862  :— 

ffdd^  that  there  being  no  proof  of  the  company  being  insolvent,  and  the 
alleged  debt  of  the  contractor  being  bond  fide  in  dispute,  the  contractor 
must  be  restndned  from  presenting  a  petition  to  wind  up  the  company. 

X  HE  Cadiz  Waterworks  Company  was  incorporated  in  October^ 
1871,  with  a  capital  of  £150,000  in  15,000  shares  of  £10  each« 
The  objects  for  which  the  company  was  established  were,  among 
others,  to  supply  with  fresh  water  the  city  of  CaHz,  in  Spain, 
and  to  acquire  concessions  and  purchase  land  for  that  object. 

By  the  articles  of  association  of  the  company  the  shares  con- 
stituting the  then  capital  of  the  company  were  declared  to  be 
fully  paid  up,  and  the  holders  were  to  be  credited  in  the  books  of 
the  company  with  the  full  amount  thereof,  and  the  company  were 
empowered  to  increase,  by  special  resolution,  the  capital  of  the 
company.  It  was  further  provided  that  the  company  should 
always  have  a  paramount  lien  on  the  shares  of  each  member,  and 
on  all  dividends  accruing  or  accrued  thereon,  for  all  his  debts, 
liabilities,  and  engagements,  solely  or  jointly  with  any  other 
person,  to  or  with  the  company,  and  the  company  were  empowered 
to  sell  and  dispose  of  the  shares  registered  in  the  books  pf  the 
company  in  the  name  of  such  member,  either  solely  or  jointly 
with  any  other  person,  and  apply  the  proceeds,  so  far  as  the  same 
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^onld  extend,  in  diBohai^  or  satisfaction  of  anlch  debts,  liabilities,     y.-OL  U. 
or  engagements.  1874 

At  the  general  meetings  of  the  company  in  December,  1871,       qadv 
and  January,  1872,  special  resolutions  were  passed  and  confirmed  ^c^]^^ 
that  the  capital  of  the  company  shonld  be  increased  to  the  sum      ^- 
of  £100,000,  and  that  the  additional  capital  of  £250,000  shonld      ^^^' 
be  raised  by  the  issae  of  25,000  preference  shares  of  £10  each. 

On  the  14th  of  Jnne,  1872,  a  contract  was  entered  into  between 
the  company  and  the  Defendai^ts,  Messrs.  Bamett  &  Ctale  (con- 
tractors), nnder  which  the  Defendants  were  to  oonstmct  certain 
works  at  QaSiz  for  the  sum  of  £290,000.  The  works  were  to  be 
completed  within  eighteen  months  in  a  substantial  and  workman- 
like manner,  nnder  the  inspection  and  subject  to  the  approval  of 
the  engineer  of  the  company,  and  the  Defendants  were  to  in- 
demnify the  company  against  all  damages  occasioned  by  the  non- 
fulfilment  of  the  contract,  and  the  money  due  to  the  Defendants 
was  to  be  paid  by  monthly  instalments  after  the  yalne  of  the  work 
done  should  have  been  inspected  and  certified  by  the  company's 
engineer. 

It  was,  however,  provided  that  the  contractors  were  not  to  receive 
the  whole  of  the  sum  of  £290,000  in  cash,  but  were  to  be  paid  in 
money  and  in  shares  in  the  proportions  following,  that  is  to  say : 
£200,000,  part  thereof,  in  cash,  and  £90,000,  balance  thereof,  in 
fully  paid*up  shares  of  the  company ;  the  relative  proportions  to  be 
paid  in  cash  and  shares  on  each  certificate,  after  payment  of  the 
first  sum  of  £85,000,  to  be  as  £115  in  cash  to  £90  in  shares. 

The  contract  also  contained  a  clause  for  arbitration  in  case  of 
any  difference  arising  between  the  company  and  the  Defendants 
as  to  the  carrying  out  of  the  contract. 

The  bill  stated  that  shortiy  after  the  execution  of  the  contract 
the  Defendants  were  put  in  possession  of  the  land  and  works  of 
the  company,  and  began  to  carry  out  the  contract,  and  that  2500 
shares  m  the  company  were  taken  by  the  Defendants,  and  were 
allotted  to  them.  Monthly  payments  were  made  to  the  Defen- 
dants by  the  company  until  they  had  received  about  £200,000  in 
cash  and  485  shares^  in  accordance  with  the  provisions  of  the 
contract. 

Frequent  complaints  were  then  addressed  to  the  company  by 

0  2  2 
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y.-a  M.     the  authorities  of  Cadiz  as  to  the  dilatory  manner  in  which  the 
1874       works  were  being  prosecuted. 

Cadiz  The  Defendants  owed  arrears  of  wages  to  their  workmen,  and 

^GmSant**  they  were  unable  to  procure  the  funds  requisite  for  carrying  ou4 
«•  the  contract.  Another  agreement  was  therefore  entered  into  on 
—  the  7th  of  January,  1874,  between  the  company  and  the  Defen-- 
dants,  by  which  it  was  agreed  that  the  company  should  not 
exercise  their  right  of  determining  the  contract,  but  should 
advance  the  moneys  required  for  completing  the  works,  and  that 
the  company  should  be  at  liberty  to  set  off  such  advances  against 
what  should  be  found  due  from  the  company  under  the  original 
contract,  and  that  the  Defendants  should  give  the  company  ex- 
press authority  to  take  possession  of  the  works,  so  that  they  might 
be  protected  against  any  further  delay  or  failure  on  the  part  of 
the  Defendants.  And  it  was  agreed  that  no  further  transfers  of 
shares  were  to  be  made  by  the  Defendants  to  any  nominees. 

In  pursuance  of  the  agreement  of  the  7th  of  August,  1873, 
advances  were  from  time  to  time  made  by  the  company  to  the 
Defendants,  but  notwithstanding  such  assistance  the  Defendants 
were  still  unable  to  complete  the  works  under  the  contract,  and  the 
company  received  information  that  many  of  the  certificates  pre- 
viously given  by  their  engineer  on  which  payments'"  had  been 
made  to  the  Defendants,  were  considerably  in  excess  of  what  had 
been  actually  due,  and  that  large  sums  of  money  had  to  be  paid 
again  for  work  which  had  been  already  paid  for,  and  in  con- 
sequence of  this  no  further  certificates  were  given  by  the  engineer 
of  the  company  after  April,  1874. 

In  March,  1874,  the  Defendants,  Messrs.  Bamett  dt  Oale,  dis- 
solved partnership,  and  their  business  had  since  been  carried  on 
by  the  Defendant  Edtmrd  BameU,  who  had  taken  over  all  the 
assets  and  liabilities  of  the  firm. 

In  August,  1874,  in  consequence  of  the  inability  of  the  Defen- 
dants to  complete  the  works,  the  company,  in  order  to  prevent  the 
risk  of  penalties  being  imposed  upon  them  for  the  delay  in  com- 
pletion, determined  to  take  possession  and  complete  the  same 
themselves,  and  on  the  7th  of  August,  1874,  the  Defendant  BamM 
signed  a  written  authority  to  the  agent  at  Cadiz  to  deliver. th6 
works  to  the  secretary  of  the  company.  The  company  accordingly 
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took  possession,  and  had  since  been  proceeding  with  the  execution     Y.-O.  ML 
of  the  works,  but  in  consequence  of  the  defectiye  materials       1874 
supplied  by  the  Defendants,  and  of  the  omissions  and  imperfections      oadiz 
of  their  work,  the  company  had  not  yet  been  able  to  complete  the  ^q^^^^ 
whole  of  thq  works  specified  in  the  contract  of  the  14th  of  June,         «• 
1872.  ^"i!!"- 

At  the  date  when  the  company  took  possession  the  Defendants 
'had  receiyed  from  the  company  £203,143  in  cash  and  only 
X47,790  in  ordinary  shares,  but  the  delay  in  completing  the  works 
caused  by  the  default  of  the  Defendants,  and  the  consequent 
inability  of  the  company  to  earn  the  anticipated  income,  had 
depreciated  the  shares  of  the  company,  and  they  were  now  worth 
much  less  in  the  market  than  their  par  value ;  the  Defendants  had 
therefore  been  very  largely  overpaid.  The  company  claimed  to 
be  entitled  to  recover  from  the  Defendants  the  sum  of  £39,905,  and 
other  sums  paid  to  them  in  excess  of  what  was  dike,  together  with 
interest  from  the  times  when  the  over-payments  were  made.  The 
•company  also  claimed  to  be  repaid  the  expense  incurred  by  them 
in  completing  the  works  since  the  contractors  gave  up  possession, 
and  a  proper  compensation  in  damages  for  all  expense  and  loss 
sustained  by  the  company  by  reason  of  the  delay  and  default  of 
the  Defendants  in  carrying  out  the  works,  and  the  imperfect  cha- 
i:acter  of  the  works  actually  executed  by  them,  and  by  reason  of 
the  over-payments  made  to  them.  There  were  now  standing  in 
the  names  of  the  Defendants  in  the  books  of  the  company  290 
ordinary  shares  and  641  preference  shares,  upon  which  the  Flain- 
4i£b  claimed  a  lien  for  the  amount  due  from  the  Defendants  under 
•the  circumstances  stated. 

The  Defendant  Barnett,  on  the  other  hand,  claimed  a  large  sum 
<SB  due  to  him  from  the  company  under  the  contract  of  the  14th  of 
Jane,  1872.  The  directors  had  offered  to  refer  the  matters  in 
dispute  to  arbitration,  under  the  clauses  of  the  contract^  but  the 
Defendants  had  both  declined  to  concur  in  any  reference  for  that 
purpose. 

The  Defendants  threatened  and  intended  to  present  a  petition 
to  this  Courts  asking  that  the  company  might  be  wound  up,  and  on 
the  10th  of  November  last,  with  a  view  to  such  petition,  they  served 
upon  the  company  a  demand  under  the  80th  section  of  the  Com" 
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T.-O.  M.    pctfUes  Ad,  1862,  clauning  the  snm  of  £46,894  12a.  4e2.  as  due  to 
1874       them  from  the  company. 

CadTz  ^^^  ^^  prayed  that  it  might  be  declared  that  the  Plaintiflb 

Watbbwobks  were  entitled  to  a  lien  on  the  shares  standing  in  the  books  of  the 

V.         company  in  the  names  of  the  Defendants  for  all  sums  due  to  the 

'    company  by  them  nnder  the  contract  of  the  14th  of  Jane,  1872, 

and  the  agreement  of  the  7th  of  January,  1874,  and  for  all  sums 
by  way  of  damages  due  to  the  company  by  reason  of  the  default  of 
the  Defendants  in  carrying  out  the  contract :  that  if  the  amount 
so  due  should  not  be  ascertained  by  arbitration,  all  necessary 
aooounts  and  inquiries  might  be  taken  for  ascertaining  the  same,  and 
that  in  the  meantime  the  Defendants  might  be  restrained  by  order 
of  the  Gourt  from  presenting  any  petition  to  wind  up  the  company. 
The  evidence  on  behalf  of  the  Defendants  went  to  shew  that 
they  had  had  great  difSicuIties  k)  contend  with  in  carrying  out  the 
contract,  by  reason  of  their  not  being  put  into  possession  of  the 
land  within  the  prescribed  period.  >  ^he  Defendants  denied  the 
statements  in  the  bill  that  complaints  were  made  as  to  the  manner 
in  which  the  works  were  carried  out.  They  alleged  that  the 
delay  occurred  entirely  through  the  neglect  and  inability  of  the 
company  to  provide  the  land  on  which  the  works  were  to  be  exe- 
euted.  The  statement  that  the  engineer  gave  certificates  for  work 
which  afterwards  turned  out  not  to  haiTe  been  done  was  also  denied, 
and  that  payments  were  made  in  excess  of  what  was  due.  They 
stated  that  the  Plaintiffs  had  on  several  occasions  made  default  in 
paying  their  accounts,  and  they  did  not  punctually  pay  bills  when 
due ;  that  the  Plaintiffs  were  still  in  money  difficulties,  and  were 
unable  and  afraid  to  come  to  a  settlement  of  accounts  with  the 
Defendants,  and  to  avoid  so  doing  were  making  untrue  allegations 
and  improperly  withholding  their  engineer's  certificate  for  works 
done  from  the  25th  of  April  to  the  8th  of  August,  1874.  And  they 
further  stated  that  the  company  had  put  them  to  great  incon- 
venience by  refusing  to  register  transfers  of  the  shares  assigned  to 
them  as  part  payment  for  work  done  under  the  contract ;  and  that 
there  was  still  owing  to  them  about  £80,000  for  these  works. 

The  case  now  came  on  upon  motion  by  the  Plaintiffs  that  the 
Defendants  might  be  restrained  by  injunction  from  presenting  any 
petition  to  wind  up  the  Plaintiff  company. 
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Mr.  HiggvnSy  Q.C.,  and  Mr.  OroBvenor  Woods,  for  the  Plaintiffs : —     V.-0.  M. 
This  is  one  of  those  cases  in  which  a  winding-up  order  may  do        J^ 


the  most  serious  injury  to  a  company  which  is  perfectly  solvent       Cadiz 

Watjebworks 
and  able  to  pay  all  just  claims  against  them.    Their  capital  con-    C)ompant. 

sists  of  £350,000  paid  up  upon  the  shares.    They  have  a  valuable    babSett. 

concession  from  the  Spanish  Government  for  the  construction  of       

waterworks  at  Cadiz,  and  there  is^every  prospect  of  a  favourable 
result.  The  Defendants  were  the  contractors  for  the  waterworks, 
and  they  have  already  received,  as  they  themselves  admit,  no  less 
than  £203,000  in  cash  and  £47,790  in  shares.  We  say  they  have 
received  a  much  larger  amount.  After  they  had  exceeded  the 
period  specified  by  the  original  contract  for  completion  of  the 
works,  the  company  found  it  necessary  to  advance  them  money  to 
continue  the  works,  but  even  then  they  failed  to  perform  the  con- 
tract. This  necessitated  some  step  on  our  part  in  order  that  we 
shonld  not  lose  the  benefit  of  our  concession,  and  after  some  nego- 
tiation it  was  arranged  that  we  should  take  possession  of  the  works 
and  complete  them  6n  our  own  account.  In  the  course  of  these 
transactions  money  was  paid  by  the  company  in  excess  of  the  con- 
tract price,  and,  as  we  say,  sums  were  paid  to  the  contractors  for 
works  which  were  not  properly  performed  by  them.  They,  on  the 
Gonftrary,  make  claims  against  us,  which  claims,  when  they  come 
to  be  inquired  into,  may  or  may  not  prove  to  be  well  founded ; 
but  under  any  circumstances  there  is  a  fairly  contested  debt,  and 
money  is  claimed  from  us  which,  upon  the  plain  facts  stated,  we 
are  fully  justified  in  disputing.  How,  then,  can  the  Defendants  take 
advantage  of  the  powers  given  under  the  Compantea  Act,  1862,  to 
compel  us  to  pay  a  disputed  debt  ?  We  are  willing  to  submit  the 
question  between  us  to  arbitration,  or  the  Defendants  can  bring 
their  action  against  us  for  the  amount,  and  whatever  may  be  found 
due  from  us  we  are  ready  to  pay. 

There  was  a  precisely  analogous  case  before  the  Lords  Justices 
in  Jane  last.  Ex  parte  Bowan  (1).  That  was  an  appeal  in  bank- 
ruptcy. A  creditor  had  sued  out  a  debtor's  summons  for  £3168, 
alleged  to  be  due  to  him  from  a  merchant  named  KiddeU,  who 
swore  that  he  was  not  indebted  to  that  amount,  but  admitted  that 

•  (1)  Law  Bep.  9  Ch.  617. 
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V.-C.  M.     he  was  indebted  to  the  amount  of  £650.    The  Begistrar  dismifised 

1874       the  summons^  but  Lord  Justice  James  thought  it  was  sufficient  to 

Cadiz       allow  the  summons  to  stand  over  until  the  debt  should  be  esta- 

^^  CompanT^  Wished  by  an  action  at  law.    He  agreed  with  the  Eegistrar  in 

«.         thinking  that  where  there  was  a  hona  fide  dispute  between  the 

Babnett.  ,  . 

parties  as  to  the  amount  of  the  debt  it  was  not  necessary  to  require 

security.    He  therefore  made  an  order  staying  the  proceedings 
without  security. 

Where  there  is  a  hona  fide  dispute  as  to  a  debt«  and  the  company 
is  solvent,  the  Court  will  not  make  an  order  for  winding  up,  but 
will  dismiss  the  petition  as  a  matter  of  course.  This  was  done  by 
the  Master  of  the  EoUs  in  a  recent  case  of  In  re  London  and  Paris 
Banking  Corjm'aiion,  where  His  Honour  said  there  was  a  bond  fide 
dispute  as  to  the  alleged  debt,  and  there  was  evidence  that  the 
company  was  solvent,  and  under  such  circumstances  he  could  not 
make  a  winding-up  order.  He  was  further  of  opinion  that  the  peti- 
tion was  not  presented  with  the  view  of  winding  up  the  company, 
but  for  the  purpose  of  compelling  them  to  pay  the  Petitioner's 
demand,  and  he  dismissed  the  petition  with  costs.  The  same  thing 
is  being  done  here.  The  Defendants  are  merely  alleged  creditors 
of  the  company,  and  are  presenting  this  petition  in  order  to  get 
payment  of  a  debt  which  we  properly  assert  is  not  owing.  As  soon 
as  the  debt  is  established,  then  the  Defendants  may  make  a  demand 
for  the  money,  and  if  it  is  not  paid  they  may  present  a  petition  to 
wind  up. 

This  is  a  stronger  case  than  In  re  Brighton  Club  and  Norfolk 
Hotel  Company  (1).  There  it  was  admitted  that  a  large  sum  was 
due,  but  the  amount  was  disputed,  and  the  Master  of  the  Kolls 
(Lord  BomiUy)  said  he  should  not  make  an  order  to  wind  up  unless 
it  was  shewn  that  there  was  no  bond  fide  dispute  or  that  the  com- 
pany was  insolvent,  one  or  the  other.  Lord  BomiUy  there  observed 
that  the  experiment  was  novel,  and  if  he  acceded  to  the  applica- 
tion the  consequence  would  be  very  serious  to  public  companies. 
The  meaning  of  the  Act  was  that  if  a  debt  above  £50,  which 
was  not  bond  fide  contested,  was  not  paid  or  arranged  within  three 
weeks  after  demand,  then  the  Court  might  order  the  company  to 
be  wound  up.    It  was  not  sufficient  for  a  company  to  say  they 

(1)  35  Beav.  204. 
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disputed  the  debt;  they  must  shew  some  reasonable  ground  for     V.-O. M. 
doing  so.    He  then  said  that  the  evidence  in  the  case  clearly  esta-        1874 
blished  that  there  was  a  contested  question  of  account  between  the       qj^„ 
company  and  the  Petitioner.    If  he  made  the  order,  all  he  could  ^^^^^^ 
do  was  to  have  the  account  taken  between  the  parties,  and  he         «• 

would  thus  be  taking  complicated  and  contested  accounts  between 

solvent  persons  under  the  powers  of  an  Act  of  Parliament  which 
meant  to  do  nothing  but  to  wind  up  insolvent  companies  and  to 
make  them  pay  their  debts  so  far  as  their  assets  would  extend. 
Far  from  being  insolvent,  the  company  was  carrying  on  a  thriving 
business,  which  the  Court  was  asked  to  stop  merely  because  there 
was  a  quarrel  between  the  company  and  their  contractor  as  to  what 
was  due  to  him.  The  petition  was  consequently  dismissed  with 
€0Bt8.    That  is  precisely  our  case  upon  this  motion. 

[They  also  referred  to  Lord  Bedesdale'a  book  (1)  as  to  the  cases 
in  which  a  Court  of  Equity  would  refuse  to  exercise  jurisdiction, 
by  restraining  the  assertion  of  doubtful  rights  in  a  manner  pro- 
ductive of  irreparable  injury.] 

Mr.  /.  Pearwmy  Q.C.,  and  Mr.  BusseU  Boberts,  for  the  Defen- 
dants:— 

The  only  question  for  the  Court  to  decide  now  is,  whether  or 
not  at  this  particular  period  there  is  jurisdiction  to  restrain  the 
Defendant,  Mr.  Bamett,  from  taking  a  certain  proceeding  to  re- 
cover a  debt  which  he  alleges  to  be  due  to  himself.  As  to  the 
form  or  shape  our  proceedings  will  take,  that  is  a  matter  for  us  to 
consider  whenever  we  take  them. 

[The  YicE'Chakcellor  said  he  should  refuse  to  interfere  to 
restrain  the  Defendant  from  bringing  an  action  or  taking  proceed- 
ii^gs  to  go  to  arbitration  or  any  mode  of  recovering  the  debt 
except  the  proceeding  by  a  petition  to  wind  up.] 

The  question  is,  whether,  when  you  refuse  on  principle  to  grant 
an  injunction  against  our  proceeding  by  action,  you  can  also,  upon 
principle  or  upon  authority,  restrain  us  from  taking  this  other 
proceeding  upon  petition.  The  Court  cannot  prevent  us  from 
presenting  a  petition  to  wind  up  subject  to  the  liability  which 

(1)  Page  133. 
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y.-0.  M.     every  person  falls  under  of  payiag  the  costs  if  he  is  wrong.    The 
1874        evidence  in  the  case  on  behalf  of  the  Defendants  goes  to  shew 
^^j2      ^^^^  owing  to  the  conduct  of  the  Plaintiffs  we  were  delayed  in 
^Co""^^"*  the  execution  of  our  contract.    The  evidence  denies  all  the  state- 
^         ments  in  the  bill  as  to  complaints  being  made  of  the  manner  in 
^J^-    which  the  works  were  carried  out,  and  as  to  paymentBhaTlDgbeea 
made  to  us  in  excess  of  the.  work  done.    Then,  by  stating,  as  we 
do,  that  the  Plaintiffs  are  not  in  a  position  to  pay  their  debts,  we^ 
in  fact,  allege  the  insolvency  of  the  company.    We  shew  upon 
our  affidavits  that  there  is  still  owing  to  us  about  £30,000  for  the 
works  done  under  the  contract,  and  there  is,  at  any  rate,  sufficient 
evidence  to  prove  that  a  large  sum  is  still  due  to  us.    We  have  a 
right,  therefore,  to  demand  payment  of  that  money,  and  if  pay* 
ment  is  refused,  then  we  have  a  right  to  present  a  petition  for 
winding  up.    The  Court  cannot  prevent  us  from  taking  this  course 
upon  the  mere  unsustained  allegation  that  the  debt  is  disputed* 
The  Defendants  are  large  shareholders  in  the  compc^y  as  well  as 
creditors,  and  if  they  can  bring  forward  evidence  upon  their  peti- 
tion that  the  company  is  insolvent,  the  Court  cannot  avoid  making 
a  winding-up  order.    Under  the  1  &  2  Vict.  c.  110,  s.  8,  every 
person  who  claims  a  debt  from  another  has  a  right  to  serve  him 
with  a  notice  for  payment  of  the  debt,  and  unless  he  takes  certain 
proceedings  specified  in  the  Act,  then  he  is  liable  to  \he  declared 
bankrupt.    That  is  exactly  the  same  proceeding  here. 

Applications  like  the  present  have  frequently  been  made  to  the 
Courts,  and  have  been  refused.  In  the  case  of  Pirn  v.  Wilson  (1), 
which  was  to  restrain  proceedings  in  bankruptcy,  the  Lord  Chan- 
cellor said  the  Legislature  had  chosen  to  give  a  creditor  different 
modes  of  proceeding.  If  a  creditor  was  proceeding  by  action  it 
was  perfectly  plain  that  this  Court  could  not  restrain  the  action, 
and  there  was  no  difference  in  that  case.  There  was  a  statutory 
enactment^  and  inasmuch  as  the  Legislature  had  chosen  to  give 
that  particular  remedy,  it  was  not  for  the  Court  to  interfere.  The 
case  of  Attwood  v.  Banks  (2)  was  there  referred  to,  which  was 
also  a  motion  to  restrain  accreditor  from  taking  proceedings  in  bank- 
ruptcy under  the  statute  1  &  2  Yict  c.  110,  and  that  case  shewed 
exactly  under  what  circumstances  the  Court  would  interfere. 
(1)  2  Ph.  653.  (2)  2  Beav.  192. 
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There  the  motion  was  granted  for  this  reason — ^not  because  the  y.-O.  M. 
Odurt  would  restrain  the  proceeding  in  bankruptcy  where  a  debt  iS74 
was  merely  disputed,  or  where  the  proceeding  might  do  irrepar-  ^2mz 
able  injury  to  the  debtor,  but  because  there  was  an  agreement  WgrmwoBKB 
between  the  debtor  and  the  creditor  which  made  it  inequitable  «. 
that  he  should  take  any  proceedings  whatever.  In  the  case  of  ^^^ 
the  London  and  Parts  Ba/nking  Corporation^  cited  by  Mr.  HipffinSf 
it  appears  that  the  money  was  brought  into  Court,  and  that  is 
what  the  Plaintiffs  ought  to  do  in  this  case,  but  their  only  equity 
is  that  the  debt  is  disputed,  and  on  that  ground  alone  they  ask  the 
Court  to  prevent  Mr.  Bamett  from  taking  those  proceedings  which 
the  LegiBlature  says  he  is  entitled  to  take  if  he  is  not  paid.  If 
this  were  a  motion  to  restrain  an  action  at  law  upon  a  bill  of  ex- 
change, and  the  defence  was  that  the  debt  was  disputed,  the  Court 
would  say.  Shew  me  a  hond  fide  ground  for  disputing  the  debt ; 
and,  upon  that  being  shewn,  then  the  action  might  be  restrained, 
but  only  upon  payment  of  the  money  into  Court.  Every  ^man 
who  alleges  that  his  neighbour  owes  him  a  debt  has  two  ways  of 
proceeding  for  the  recovery  of  his  debt — he  may  bring  a  simple 
action,  or  he  may  take  out  a  debtor's  summons  under  the  Batik" 
rupioff  Act.  If,  in  the  latter  case,  he  is  defeated  and  proves  no 
debt,  he  may  have  done  irreparable  damage  to  the  man  against 
whom  he  issues  the  sununons,  but  that  individual  has  his  remedy, 
for  he  may  bring  an  action  for  malicious  proceedings  against  him 
and  recover  damages.  So  in  the  same  way  with  r^ard  to  a  com- 
pany. There  are  two  modes  provided  by  the  Legislature.  If  you 
have  a  daim  against  a  company,  you  have  a  right  to  prosecute 
it  by  means  of  an  action ;  but  if  you  have  any  doubt  of  their 
solvency,  yon  are  entitled  to  serve  them  with  the  statutory  notice 
to  pay  your  debt,  and  if  they  do  not  pay  it,  they  must  submit  to 
be  wound  up.  If,  when  the  petition  comes  on,  the  debt  is  not 
proved,  then  the  petition  will  be  dismissed  with  costs.  If  such  a 
proceeding  is  taken  maliciously,  and  without  any  fair  or  honest 
cause,  the  company  would  have  an  action  for  damages  against  a 
person  who  proceeded  in  that  way.  But  the  company  has  no  right 
to  come  here  and  ask  the  Court  in  the  first  instance  to  say  that 
the  Defendant  is  not  entitled  to  take  those  proceedings  which 
the  Legislature  says  he  is  entitled  to  take.    The  Court  cannot 
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Y.-C.  M.     restrain  such  a  proceeding,  because  it  may  think  that  the  presen- 

1S74       tation  of  such  a  petition  may  do  an  injury  to  the  company.     In 

(^^2       ^^^  Lancaster  and  Carlisle  Bailway  Company  v.  NarH^Westem 

y^^^'^oREs  Bailway  Company  (1),  a  bill  was  filed  to  restrain  an  application  to 

V.         Parliament.    This  was  opposed  on  the  ground  that  it  was  contrary 

*    to  public  policy,  and  that  the  agreement  entered  into  between  the 

parties  not  to  apply  to  Parliament  was  void.    The  injunction  was 
refused  in  that  case. 

If  this  motion  succeeds,  any  company  may  meet  the  claims 
brought  against  them  by  filing  a  bill  to  restrain  proceedings  under 
the  Companies  Ad,  and  getting  an  affidavit  stating  that  the  debt 
is  disputed.  We  shew  by  our  evidence  that  this  is  not  a  bond 
fide  dispute.  We  shew  from  the  full  accounts  set  out  that  there 
is  a  sum  of  at  least  £30,000  due  to  us,  and  the  only  way  in  which 
it  is  met  is  by  saying  that  if  the  accounts  were  taken  there  would 
be  a  different  complexion  put  upon  the  facts;  but  this  is  no 
answer  to  the  clear  statement  made  by  us,  and  the  whole  question 
can  be  as  well  settled  in  a  winding-up  as  by  any  other  proceeding 
taken  by  us  for  the  recovery  of  our  debt. 

Sib  R.  Malins,  V.C.  : — 

The  Cadiz  Watenoorks  Company,  who  are  the  Plaintiffs  in  this 
cose,  is  a  company  which  was  incorporated  in  1871  for  the  purpose 
of  supplying  the  city  oi Cadiz  with  pure  water.  In  order  to  obtain 
that  object  it  was  necessary  to  construct  very  extensive  works. 
The  Defendants,  Bamett  df  Oale,  who  were  contractors  in  a  very 
large  way  of  business,  entered  into  a  contract  to  construct  the 
necessary  works  for  the  waterworks  of  Cadiz,  in  consideration  of 
sums  of  money  which  may  be  stated  roundly  at  £290,000,  of 
which  a  large  proportion  was  to  be  paid  in  money  and  the  residue 
in  shares.  It  appears  by  the  statements  on  this  bill,  and  it  is 
proved  by  the  affidavits  of  the  Plaintiffs,  and  not  disproved  by  the 
affidavits  of  the  Defendants,  and  indeed  expressly  admitted,  that 
under  that  contract  the  company  have  paid  £203,143  in  cash  and 
£47,000  and  a  fraction  in  shares,  making  in  round  numbers 
£250,000  actually  paid  under  this  contract.  In  the  course  of  the 
work  those  sort  of  disputes  have  arisen  which  are  very  common 

(I)  2  E.  d?  J.  298. 
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between  persons  employing  contractors  and  the  contractors.    It     y.-O.M. 
has  been  said,  and  I  am  afraid  with  some  trath,  that  the  contractors        1874 
have  been  very  mnch  in  default,  that  they  were  short  of  money,       oadiz 
that  they  did  not  pay  their  workmen  regtdarly,  that  the  company  ^cSpJ^*® 
Tras  accordingly  obliged — ^and  it  is  distinctly  sworn — ^to  take  upon  « 

themselves  payments,  and  to  make  payments,  which  the  contractors  — 
ought  to  haye  made,  that  the  contractors  were  behind  in  point  of 
time,  and  have  been  guilty  of  very  considerable  default  in  the  exe- 
cution of  the  works.  On  the  other  hand,  it  is  said,  as  is  usual  in 
Bucli  cases,  with  regard  to  the  defiEtult,  '^  Although  we  admit  it  has 
taken  place,  it  has  been  caused  by  your  default  in  not  putting  us  in 
possession  of  the  land  through  which  we  were  to  put  the  pipes  to 
conduct  the  water  to  Oaddz  in  due  time,  and  although  there  may 
have  been  defaults,  they  are  attributable  to  you,  and  not  to  us." 
Thus  say  the  contractors.  The  result  is  that  the  contractor,  Mr. 
BameU,  says  (because  Mr.  Chde  is  now  out  of  the  firm)  there  is  a 
large  sum  of  money,  in  round  numbers  about  £30,000,  due  to 
me.  The  company  say,  on  the  contrary,  he  is  considerably  orer- 
paid,  and  if  a  proper  account  is  taken  between  them,  it  will  be 
shewn,  instead  of  his  haying  to  receive  money,  he  will  have  to  pay 
money  to  the  company.  Now,  I  think  this  is  a  case  in  which  Mr. 
Bamett  believes  money  is  due  to  him.  I  think  the  company  and 
its  directors  believe  that  he  is  overpaid.  There  being,  therefore, 
this  dispute  between  them — where  one  side  believes  that  the 
other  has  been  overpaid,  and  the  other  believes  he  has  a  large 
sum  of  money  to  receive — ^that,  I  think,  may  be  properly  de- 
scribed as  a  bond  fide  dispute  as  to  the  amount  of  the  debt.  It  is 
thoronghly  settled  now  that  on  a  petition  to  wind  up  no  order  can 
be  made  until  the  debt  is  proved  where  there  is  a  hondfide  dispute 
as  to  its  existence.  If  Mr.  Barnett  is  right,  the  tribunals  of  the 
country  are  open  to  him ;  he  can  bring  an  action ;  he  has  a  con- 
tract which  entitles  him  to  drive  the  company  to  arbitration,  or  he 
may  file  a  bill  in  this  Court  to  force  the  company  to  an  account,  such 
as  was  made  in  Melnhah  y.  Great  Western  BaUtoay  Company  (1) 
and  many  other  cases  of  that  kind,  in  which  it  was  thoroughly 
settled  that  this  Court  would  entertain  such  a  bill  for  an  account 
of  works  done  by  the  contractor  under  such  a  contract  as  this. 

(1)  3  Sm.  &  GiflF.  146. 
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y.-0.  M.  Therefore  there  are  at  least  three  remedies  open  to 
1874  at  law,  arbitration,  or  bill  in  equity,  which  is  the  simple  r^nedy 
ol^  for  a  debtor  whose  debt  is  disputed.  It  is  said  he  has  a  fourth 
^C^^^^  remedy,  and  that  is  the  one  with  which  beseems  to  be  enamomed, 
^'  namely,  a  petition  to  wind  up  the  company ;  and  the  only  question 
—  '  I  have  to  decide  here  is  whether,  under  these  eireumstanoes,  he 
ought  to  be  permitted  to  present  a  petition  to  wind  up  the  com- 
pany while  the  three  other  remedies  are  open  to  him.  Now,  I 
beg  to  say  that  my  interpretation  of  the  (hmpaniea  Ad  is  that 
it  is  not  a  remedy  intended  by  the  Legislature,  or  that  ought  ever 
to  be  applied,  to  enforce  payment  of  a  debt  where  these  circum- 
stances exist — solvency  and  a  disputed  debt.  It  has  been  at* 
tempted  to  prove  to  me  that  there  are  not  only  allegations  but 
proofs  of  insolvency  here.  I  heard  every  word  of  the  affidavits 
read,  and  I  am  very  glad  to  find  that  neither  Mr.  Bcvmdt  nor  any- 
body connected  with  him  has  ventured  to  say  that  this  company 
is  insolvent.  I  think  it  would  have  been  a  gross  misrepresentation 
if  he  had  said  so;  to  his  credit  he  has  not,  and  I  am  satisfied  it  is 
a  solvent  company.  Therefore,  the  company  being  solvent,  and 
there  being  a  honajida  dispute  as  to  the  debt,  what  injury  am  I 
doing  Mr.  Bamett  by  restraining  him  from  presenting  a  petiti<Ni 
to  wind  up.  If  he  presented  such  a  petition,  and  it  came  before 
me,  it  would  be  my  duty  to  dismiss  it  with  costs,  because, 
although  a  petition  may  be  presented  when  the  creditor  does  not 
know  that  the  debt  will  actually  be  disputed,  if  it  turns  out  after 
the  presentation  of  the  petition  that  it  is  disputed,  that  is  a  ground 
for  ordering  the  petition  to  stand  over  till  the  debt  is  proved. 
But  if  a  man  will  be  so  absurd  as  to  present  a  petition  to  wind  up 
when  he  has  distinct  notice  that  the  debt  is  disputed,  and  the 
circumstances  shew  that  it  is  honafda  disputed,  and  also  when  he 
knows  that  the  company  is  solvent,  if  he  will  have  recourse  to 
this  vexatious  mode  of  proceeding,  I  can  entertain  no  doubt  that 
the  duty  of  the  Court  under  those  circumstances  would  be,  not  to 
suspend  the  petition,  but  absolutely  to  dismiss  it  with  costs.  And 
I  beg  to  express  my  opinion  that  this  Court  ought  not,  and  I 
think  will  not — at  all  events  I  will  not  until  I  am  controlled  by 
higher  authority — permit  this  winding-up  process  to  be  made  a 
vehicle  of  oppression.    What  is  Mr.  BameU'B  object  ?    He  must 
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haye  some  sinister  object.    The  argmuents  surprise  me  that  have     V.-O  M. 
been  addressed  to  me.    What  is  the  result^  snppose  I  allow  him  to        1874 
go  on  to  present  a  petition  to  wind  up  ?    How  will  it  advance  his       cadiz 
case  ?    When  the  petition  comes  on  it  would  be  dismissed.    How  ^oSmw?" 
shonld  it  be  settled  ?    Even  if  it  is  not  dismissed  with  costs,  as  it    _   ^* 

Babnbtt. 

wonld  be,  what  would  be  done  with  the  petition  ?  It  would  be  — 
ordered  to  stand  over  until  proof  of  the  debt  claimed  from 
the  company.  And  how  can  it  be  proved  ?  Not  in  a  petition  for 
winding-up,  but  some  other  mode — action,  suit  in  equity,  or  arbi- 
tration. What  does  he  do  ?  He  thinks  if  he  can  make  it  public, 
if  he  presents  this  petition,  that  it  will  be  so  injurious  to  the  com- 
pany that>  rather  than  submit  to  it,  they  will  settle  with  him. 
Cases  have  been  cited  to  shew  that  this  Court  will  not  interfere 
with  serving  a  debtor's  summons,  and  will  not  interfere  with  various 
other  processes;  but  a  winding-up  is  a  totally  different  thing. 
How  does  it  begin  ?  Petition  presented,  then  advertised  in  the 
London  OassettSf  from  the  London  Gazette  copied  into  a  great 
number  of  newspapers  which  have  a  large  circulation  in  Englandy 
and  I  suppose  also  in  Spain.  What  is  the  result  ?  Here  is  a  com- 
pany perfectly  solvent,  which  has  a  fair  prospect,  as  far  as  I  have 
heard,  of  being  successful,  and  you  have  it  advertised  in  every 
paper  in  England  that  there  is  a  petition  presented  to  wind  them 
up,  a  petition  which  it  must  be  known  perfectly  well  to  the  peti- 
tioner never  can  succeed.  For  what  purpose  is  it  presented? 
Why,  simply  because  the  petitioner  thinks  he  will  by  such  means 
obtain  his  demand — and,  for  all  I  can  see^  it  may  be  a  very 
unjust  demand.  I  give  no  opinion,  and  I  have  none,  whether  he 
is  right  or  they.  I  give  them  both  credit  for  believing  themselves 
right,  but  this  is  certainly  not  the  proper  mode  of  settling  such  a 
dispute ;  which  never  can  be  settled  by  means  of  a  petition  to  wind 
up.  Therefore,  all  the  cases  that  have  been  cited — the  case  of 
Ptm  Y.  Wilson  (1),  for  instance,  which  was  merely  a  summons  under 
the  1  &  2  Yict.  c  110,  where  there  is  no  advertising,  no  personal 
injury  done — have  no  application  to  this  case,  which  is  one  of  wind- 
ing up.  The  petition  for  winding-up  is  not  to  be  made  the  means  of 
bringing  about  the  collateral  purpose,  and  therefore  this  Court  has 

(1)  2  Ph.  658. 
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y.-O.  H     always  acted  on  principle ;  if  it  sees  a  petition  to  wind  ap  pre- 
1874        sented,  not  for  a  hand  fide  purpose  of  winding  up  the  company, 
Cadiz       ^^^  ^or  some  collateral  and  sinister  object,  on  that  ground  it  will 
^OaSiS?^  be  dismissed  with  costs.    I  have  had  several  cases  before  me  of 
«•         thjitt  sort,  and  I  have  never  done  otherwise  than  dismiss  such 
—  '    petitions  with  costs.    The  case  of  Attwood  v.  Bcmks  (1)  has  no 
application,  for  the  same  reason.  The  case  of  Ex  parte  Bowan  (2), 
I  am  very  much  disposed  to  think,  has  some  application  to  this 
CttSse,  because  there  the  Court  certainly  condemned  the  presentation 
01  a  summons  in  the  Court  of  Bankruptcy  to  enforce  a  debt  for  a 
large  amount  where  it  was  well  known  a  much  smaller  amount 
was  due.    I  think  this  case  does  fall  within  the  rule  laid  down  by 
Lord  BedesdaU  in  the  passage  referred  to,  that  the  object  of  this 
Court  is  to  restrain  the  assertion  of  doubtful  rights  in  a  manner 
productive  of  irreparable  damage.    I  am  satisfied  that  in  this  case 
the  presentation  of  a  petition  may  be  productive  of  irreparable 
damage  to  this  company.     The  bill  states  it  will  be  so.    The  com- 
pany has  already  been  injured  by  the  default  and  delay  of  the 
contractor  in  carrying  out  these  works.    He  has  prevented  the 
company,  therefore,  from  yet  earning  any  dividend,  and  the  pre- 
sentation and  advertisements  of  a  petition  to  wind  up  the  company 
will  be  very  injurious  to  their  credit  and  prospects.    I  believe  if 
it  were  advertised  in  the  Spanish  newspapers,  people  in  Spain 
would  not  understand  it,  and  many  people  in  England  would  not 
understand  it ;  but  the  advertising  such  an  application  would,  in 
my  opinion,  inflict  irreparable  injury  on  the  Plaintiffs,  while  at  the 
same  moment  it  could  not  possibly  do  the  Petitioner,  the  Defendant 
Barnett,  the  slightest  good.    The  last  case  on  this  subject  was  the 
one  before  the  Master  of  the  BoUs,  In  re  London  and  Paris  Banking 
Corporationy  only  noted  at  present  in  the  WeeJcly  Noles,  where 
this  kind  of  case  arose.    The  Petitioner  claimed  against  the  Paris 
Banking  Corporation  for  a  debt  of  £200.  They  admitted  they  owed 
him  something,  but  not  £200.    They  did  not  pay  £200  into 
Court,  as  it  has  been  argued  they  were  bound  to  do  whaterer  the 
demand  was,  but  they  paid  a  smaller  sum  into  Court,  the  sum 
which  they  considered  they  owed.    Nevertheless  this   hungry 

(1)  2  Beav.  192.  (2)  Law  Rep.  9  Ch,  621. 
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creditor  would  go  on  with  the  petition  to  wind  up,  because  by  sutsh     V.-O.  M. 
a  petition  he  thoaght  he  could  embarrass  them,  and  thus  oblige       1874 
them  to  submit  to  an  unjust  demand,  whereas  by  the  ordinary       cadiz 
process  of  an  action  at  law  he  could  not  do  so.    How  was  it  dealt  ^coSpiOT^ 
with  by  the  Master  of  the  Bolls  ?    He  said  "  that  there  was  in    ^    ^* 
this  case  a  bond  fide  dispute  as  to  the  debt,  and  eyidence  that  the       — 
company  was  solvent,  and  under  these  circumstances  he  could  not 
make  a  winding-up  order;  further,  he  was  of  opinion  that  the 
petition  was  not  presented  with  the  view  of  winding  up  the  cou- 
pany,  but  for  the  purpose  of  compelling  them  to  pay  the  peti- 
tioner's demand  ;"  and  he  dismissed  the  petition  with  costs.    So 
in  this  case,  I  am  satisfied,  first,  that  the  company  here  is  solvent ; 
secondly,  I  am  satisfied  that  there  is  a  bond  fide  dispute  with 
regard  to  the  debt ;  and,  thirdly,  I  am  satisfied  that  Mr.  BarneU*8 
object  is  not  the  hond  fide  purpose  of  honestly  oompelling  the 
payment  of  his  debt,  but  for  the  purpose  of  making  an  unjust 
attempt  to  compel  them  to  submit  to  an  unjust  demand.    If  there 
were  now  a  petition  to  wind  up  before  me  I  should  dismiss  it  with 
oosts;  and  if  I  had  the  power,  as  between  solicitor  and  client.    I 
have  no  power  of  dealing  with  costs  now,  but  the  application  is,  in 
my  opinion,  so  clearly  founded  on  principle,  that  I  accede  to  it.    I 
do  not  in  the  slightest  degree  interfere  with  the  right  to  bring  an 
action,  or  file  a  bill ;  but  on  this  application  I  restrain  him  from 
presenting  any  petition  to  wind  up  this  company. 

Solicitors  for  the  Plaintiffs :  Messrs.  O.  8.  dt  K  Brandon. 
Solicitor  for  the  Defendants :  Mr.  JET.  W.  Trinder. 
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Dee.  8, 9. 


V..0.  M.  WILDES  V.  DUDLO W. 

^^*  [1868    W.    141.] 

Fromi88ory  Note — Verbal  Promise  of  Indemnity — Statute  of  Frauds — lAability 

undertaken  at  the  Bequesi  qf  Another, 

A,f  at  the  request  of  and  on  a  verbal  ofifer  by  B,  to  indemnify  him  against 
loss,  joined  ^ith  C,  in  a  joint  and  several  promissory  note  which  he  was 
afterwards  compelled  to  pay : — 

Meid,  that  the  ofifer  to  indemnify  A.  was  not  an  agreement  within  tbo 
Statute  of  Frauds,  and,  therefore,  need  not  be  in  writing,  and  that  A^  haying 
afterwards  become  the  executor  of  B,,  was  entitled  to  retain  the  amount 
paid  by  him  on  the  note  as  a  debt  due  to  him  from  B,'8  estate. 

John  DUDLOW,  by  his  wm,  dated  the  24th  of  AprU,  1852, 
after  directing  that  all  his  debts  should  be  first  paid,  and  giving  a 
legacy  of  £1200  to  his  daughter  Frances^  the  wife  of  Henry  Athir^ 
son  Wildes,  gare'to  each  of  her  daughters,  the  Plaintifis,  who  were 
five  in  number,  £500  sterling,  and  to  her  son,  Henry  Dudlow 
WHdeSy  £200  sterling,  and  after  making  certain  other  gifts  he  gaye 
to  his  daughter  Anne  Dudlow  £4000  sterling  over  and  above  a  sum 
of  £300  then  in  his  hands  belonging  to  her,  and  the  ftee  use  and 
occupation  of  the  premises  where  she  resided  for  eighteen  months 
after  his  death,  unless  she  and  her  brother  John  Noble  Dudlow 
should  come  to  a  satisfactory  arrangement  for  quitting  possession 
sooner,  and  he  charged  the  payments  and  legacies  upon  his  real 
estate,  and  he  constituted  his  son  John  Noble  Dudlow  his  residuary 
legatee,  and  appointed  him  and  Henry  Dudlow  Wildes  his  ex- 
ecutors. 

The  testator,  by  a  codicil  to  his  will  dated  the  22nd  of  January, 
1853,  gave  the  occupancy  of  the  house  he  then  resided  in  to  his 
daughter  Anne  for  life  xmder  certain  conditions,  and  increased  her 
legacy  to  £5000,  and  declared  that  the  legacies  bequeathed  to  his 
daughter  Anne  by  his  will  and  codicil  should  be  paid  to  her  in  full, 
and  in  preference  to  any  other  legacies  by  him  given,  and  not  be 
subject  to  any  marshalling  of  assets  in  case  such  a  coarse  should 
become  necessary. 

The  testator  died  on  the  9th  of  March,  1854^  and  his  will  was 
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proved  by  John  Nobis  Dudlow  and  Henry  Budlow  Wildes.  When  y.-o. 
the  estate  came  to  be  realized  the  executors  satMed  themselyes  i874 
that  it  was  inBufficient  in  amount  to  pay  the  legacies  in  fulL  w^Ides 

The  Plaintifffl  then  took  out  a  summons  to  rary  the  Chief  Clerk's    ^   ^- 

certificate,  one  question  raised  being  as  to  a  sum  of  £1000  which        

/o&fi  Noble  Dtidlow  claimed  to  charge  against  the  testator's  estate 
nnder  the  circumstances  stated  as  follows  in  the  28th  paragraph 
of  the  answer  of  the  executors : — 

"Moreover,  upon  the  said  bankruptcy  of  the  said  Henry  Aikin- 
9on  Wildes,  I,  John  Nolle  Budlow,  was  compelled  to  pay  a  sum  of 
£1000  due  upon  a  joint  and  several  promissory  note  made  by  me 
and  the  said  Henry  Atkinson  Wildes  under  the  following  circum- 
stances : — In  or  about  the  year  1853  the  testator,  who  had  often 
assisted  the  said  Henry  Atkinson  WHdes  in  raising  money,  re- 
quested me,  John  Noble  Dvdhw,  to  join  the  said  Henry  Atkinson 
Wildes  in  a  note  for  £1000,  saying  **  that  he,  the  said  testator,  did 
not  like  his  (the  said  testator's)  name  going  so  often  to  BandeU 
&  CoP  (the  bankers  of  the  said  testator), ''  from  whom  the  said 
Eenry  Atkinson  Wildes  intended  to  raise  the  said  sum,  or  words 
to  that  effect)  and  offering  to  indemnify  me  from  any  loss  that 
might  arise  from  my  joining  in  the  said  note.  Under  the  circum- 
stances aforesaid,  I,  John  Noble  Dudlow,  consider  myself  entitled  to 
recoup  myself  out  of  the  testator's  estate  for  the  said  sum  of 
£1000,  and  I  submit  whether  I  am  liable  to  account  for  the 
same." 

Mr.  Olasse,  Q.C.,  and  Mr.  Herbert  Smith,  for  the  Plaintiffs : — 

This  is  an  attempt  to  set  up  an  agreement  by  one  to  become 
liable  for  the  debt  of  another  not  in  writing,  and  therefore  yoid 
by  the  Statute  of  Frauds:  Mallet  y.  Bateman  (1) ;  Green  y.  Cress- 
«»ff(2);  Cripps  Y.  HartnoU  {S). 

Mr.  Higgins,  Q.C.y  and  Mr.  Orosvenor  Woods,  for  the  Defendant 
Budiow : — 

There  may  be  some  conflict  of  authority  on  the  question  whether 
the  Statute  of  Frauds  can  be  pleaded  in  opposition  to  this  claim, 

(1)  Law  Bep.  1 0.  P.  163.  (2)  10  A.  ft  E.  468. 

(8)  31 L.  J.  (Q.B.)  160. 
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V.-G.  M.     bnt  the  latest  decisions  have  oyerrnled  those  which  seemed  to  bring 

1874        such  an  agreement  within  the  Statuie  of  Frauds.    The  first  deci- 

Wnj>i8     sion  adverse  to  the  view  of  the  Plaintiffs  was  Thomas  v.  Cook  (1). 

DuDLow.    ^^  ^^  followed  in  Eastwood  v.  Kenyon  (2)  and  in  Fitzgerald  v. 

— ^       Dressier  (3) ;  and  lastly,  in  Header  v.  Kingham  (4),  which  is  very 

nearly  like  the  present  casoi  and  has  not  been  affected  by  any 

subsequent  decision. 

Mr.  Olasse,  in  reply : — 

Mr.  Justice  Blaelcbum^s  remarks  in  MowUstephen  v.  Ldkeman  (5) 
shew  that  Beader  v.  Kingham  is  not  considered  to  have  over- 
ruled Chreen  v.  CressweU  (6)|  though  Lakeman  v.  Mountstq^hen  may 
not  itself  be  an  authorityi  having  been  afterwards  taken  to  the 
House  of  Lords  (7). 

Sib  B.  Malins,  V.C.  : — 

The  question  is,  whether  this  contract  is,  within  the  4th  section 
of  the  Statute  of  Frauds^  required  to  be  in  writing.  The  words 
of  that  clause  are,  ''charge  the  Defendant  upon  any  special 
promise  to  answer  for  the  debt,  default,  or  miscarriage  of  another." 
What  was  the  promise  made  by  the  testator  in  this  case  to  the 
Defendant  John  Dudlowl  It  was  not,  ''I  engage  with  you  to  be 
answerable  to  you  for  the  debt  of  WUdes"  because  Wildes  did 
not  owe  Dudlaw  anything,  but  he  says,  '^  If  you  will  do  a  cer- 
tain act,  namely,  render  yourself  liable  for  that  debt»  I  will 
indemnify  you."  I  think  it  perfectly  clear  that  the  only  con- 
tract which  I  have  to  consider  is,  that  between  father  and  son. 
It  is  not  that  he  will  pay  the  debt  of  Wildes,  but  that  if  the  son 
will  guarantee  Wildes*  debt,  he  will  see  him  harmless,  or,  in  other 
words,  indemnify  him.  If  one  man  could  induce  another  to  alter 
his  line  of  conduct  in  that  way,  and  then  meet  him  with  the 
Statute  of  Frauds,  that  statute,  instead  of  being  a  protection 
against  frauds  would  be  the  direct  means  of  &aud.  The  statute 
enacts  that  if  one  man  promises  to  pay  the  debt  of  another  the 

(1)  8  B.  &  C.  728.  (4)  18  G.  B.  (N.S.)  844. 

(2  11  A.  &  E.  488.  (6)  Law  Kep.  5  Q.  K  613. 

(8)  7  0.  B.  (N.a)  874.  (6)  10  A.  &  E.  463. 

(7)  Lftw  BeiK  7  H.  L.  17. 
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promise  is  yoid  nnless  it  is  in  writings  and  no  one  donbts  that  to  be     V.-G.  U. 
the  law ;  but  it  appears  to  me,  upon  principle,  so  plain  that  the       1874 
present  case  is  not  within  the  statate,  that  I  am  yery  glad  to  find      Wildbb. 
that  what  occurred  to  me  as  being  the  proper  view  of  the  case  is     d^^j^^^ 

finally  decided  to  be  the  law  on  the  subject.    There  has  been  a       

conflict  of  authority,  and  I  confess  I  am  surprised  to  find  that 
there  has  been  so  much  conflict.  The  point  was  originally 
decided  by  two  of  the  most  eminent  Judges  known  on  the  bench 
(Hr.  Justice  Bayley  and  Mr.  Justice  Parke^  afterwards  Lord  Wens- 
leydale)  in  the  case  of  Tharnaa  y.  Cook  (1),  and  they  decided  it 
upon  the  plainest  principles  of  common  sense  and  justice.  I  was 
therefore  surprised  to  find  that  in  a  later  case  of  Chreen  y. 
OressweO  (2)  the  same  Court,  constituted  at  that  time  of  other 
Judges,  had  taken  a  difierent  yiew,  and  a  yiew  which,  if  it  had 
been  maintained,  I  possibly  should  not  have  felt  myself  obliged 
to  follow.  But  I  am  happy  to  find  that,  the  matter  haying  been 
most  carefully  and  elaborately  considered  in  the  case  of  Beader 
y.  Kingham  (3),  when  the  full  number  of  Judges  was  present,  the 
case  of  Oreen  y.  CresmoeU  was  oyerruled,  and  the  law  as  laid  down 
by  Thamcu  y.  Cook  restored.  The  learned  Judges]  commented 
upon  those  cases,  and  said  that  the  law  was  accurately  laid  down 
in  Thomas  y.  Cook ;  and  I  entirely  agree  in  that  expression  of 
opinion^  I  accordingly  decide  that  where  one  person  induces 
another  to  enter  into  an  engagement,  by  a  promise  to  indemnify 
him  against  liability,  that  is  not  an  agreement  within  the  Statute 
of  FraadSf  and  does  not  require  to  be  in  writing.  This  is  a  case 
in  which  a  father  induced  his  son  to  guarantee  the  debt  of  his 
son-in-law  upon  a  promise  that  he  would  see  him  harmless.  Upon 
eyery  principle  of  justice  he  is  bound  to  indemnify  him ;  and  I 
think,  therefore,  that  the  son  is  perfectly  right  in  helping  himself 
oat  of  the  estate  which  has  come  into  his  hands.  The  force  of 
the  decision  in  Beader  y.  Kingham  was  somewhat  shaken  by 
the  opinion  expressed  by  Mr.  Justice  BlaoTibwirn  in  Mourdsleilhen 
Y.  Lakeman  (4) ;  but,  as  the  decision  of  the  Queen's  Bench  in 
that  case  was  reversed  in  the  Exchequer  Chamber  (5),  and  also  in 

(1)  8  B.  &  C.  728.  (3)  13  C.  B.  (N.S.)  344. 

(2)  10  A.  &  E.  453.  (4)  Law  Bep.  5  Q.  B.  613. 

(5)  Law  Bep.  7  Q.  B.  196. 
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y.-O.  M.  the  House  of  Lords  (1),  the  law  rests  on  the  plain  and  reasonable 
1874       gronnd  upon  which  it  was  pat  in  Beader  y.  Kmgham  (2).    The 

WiLDBB  decision  is,  therefore^  entirely  in  favour  of  the  Defendant ;  and  I 
hold  that  the  Chief  Clerk  has  done  perfectly  right  in  allowing 
this  £1000  with  interest.  Therefore  the  motion  to  vary  the  cer- 
tificate in  that  respect  mnst  be  dismissed  with  costs. 

Solicitors :  Messrs.  Cldhcm  dt  Fearon  ;  Mr.  W.  Comptm  SmUh. 


V, 

Dxnttiow. 


V.C.  M.  In  re  DIMSON'S  ESTATE  FIRE-CLAY  COMPANY. 

J^         Compantf — Winding-up — Judgment — Liberty  to  issue  Execution  refused — Com^ 
j)g^  19,  panies  Act,  1862,  ss.  87,  163. 

A  creditor  of  a  company,  whose  debt  was  incurred  by  giving  acoeptanooB 
on  their  behalf,  having  obtained  judgment  against  the  company  after  the 
presentation  of  a  petition,  but  before  the  order  for  winding  up,  was  refused 
leave  to  enforce  execution  upon  his  judgment,  although  the  Court  was  of 
opinion  that  he  had  been  hardly  dealt  with  by  the  company ;  but  the  costs  of 
the  application  and  of  the  action  were  given  after  the  costs  of  the  offidal 
liquidator. 

xHIS  was  an  application  npon  an  adjourned  summons  in  the 
winding-up  of  the  Dimson^s  Estate  Fire^-Clay  Company,  that 
Samud  Lake^  a  judgment  creditor  of  the  company,  might  be  at 
liberty  to  enforce  execution  upon  a  judgment  obtained  in  the  Court 
of  Queen's  Bench  on  the  3rd  of  May,  1874,  against  the  company, 
to  recover  the  sum  of  £382  5s.  2(2.  damages,  and  £12  lis.  2i. 
costs. 

Samud  LaJce  was  the  owner  of  fifty  ordinary  shares,  and  from 
the  time  the  company  commenced  business,  in  May,  1872,  to  the 
end  of  September,  1873,  he  was  the  local  manager  of  the  com- 
pany. Early  in  that  month  he  accepted  drafts  of  the  company 
to  the  extent  of  £382  5&  2d*,  this  sum  being  the  balance  owing 
under  a  contract  for  the  supply  of  certain  barges  which  had  been 
built  for  the  company  and  had  been  ordered  by  LaJce  at  their 
request  and  direction.  Mr.  Lake,  haying  been  unable  to  obtain 
payment  of  the  debt  incurred  on  behalf  of  the  company,  brought 
(1)  Law  Bep.  TH.  L.  17.  (2)  13  C.  B.  (N.S.)  344. 
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an  action  against  them  in  Jannary^  1874,  whioh  was  delayed  by 
the  defence  of  the  company,  and  judgment  was  not  obtained  till 
the  3rd  of  May.  Execution  was  issued  on  the  7th  of  Hay.  On 
the  21st  of  April  a  petition  for  winding  up  the  company  was  pre- 
sented by  Mr.  Gordon,  the  manager,  and  a  second  petition  was 
presented  on  the  Ist  of  May  by  a  creditor  having  no  official  con- 
nection with  the  company. 

The  order  for  winding  up  was  made  on  the  8th  of  May,  1874^ 
upon  both  petitions,  the.  applicant,  Mr.  Lake,  being  represented  by 
counsel,  and  consenting  to  the  order. 

Mr.  T.  A.  Boberts,  in  support  of  the  application  :— 

This  is  a  case  in  which  the  Court  is  fully  justified  in  exercis- 
ing the  discretion  conferred  by  the  87th  and  163rd  sections  of 
the  Comfonies  Aet,  1862.  Mr.  Lake,  the  applicant,  was  the  local 
manager  of  the  company,  he  was  directed  by  them  to  make 
arrangements  for  the  purchase  of  barges.  It  was  with  their 
sanction  and  approval  that  he  entered  into  the  contract,  under 
which  he  was  bound  to  pay  a  large  sum  of  money.  The  directors 
admitted  their  liability,  and  even  paid  a  portion  of  the  purchase- 
money,  and  it  was  witli  Mr.  LaJce^s  money  that  the  company 
obtained  this  property.  Technically,  the  barges  form  part  of  the 
property  of  the  company,  but  in  point  of  fact  they  belong  to 
Mr.  Lake,  since  he  purchased  them  and  paid  for  them.  It  is, 
therefore,  in  respect  of  his  own  property  that  he  was  forced  to 
bring  the  action.  The  action  was  commenced  so  far  back  as 
January  last,  and  if  the  company  had  not  unwarrantably  delayed 
the  proceedings  at  law,  Mr.  Lake  would  have  obtained  his  judg- 
ment long  before  the  winding-up  of  th6  company  had  been  com- 
menced. In  such  a  case  as  this,  where  there  could  be  no  possible 
defence  on  the  part  of  the  company,  they  ought  at  once  to  have 
allowed  judgment  to  go ;  instead  of  whioh  they  permitted  costs 
to  be  incurred  which  have  materially  increased  the  debt  owing  to 
Mr.  Lake.  But  even  with  all  these  obstacles  we  are  but  a  very 
abort  time  too  late.  There  can  be  no  doubt  that  the  petitions  for 
winding  up  were  presented  for  the  express  purpose  of  defeating 
our  just  claims,  and  under  such  circumstances  it  is  but  just  and 
fair  that  we  should  be  allowed  to  proceed  with  our  execution. 
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This  case  is  in  all  respects  like  that  of  In  re  Bcutow  &  Co.  (1)*, 
where  yonr  Hononr  refused  to  stay  proceedings  under  an  execu- 
tion. There  the  petition  to  wind  up  was  presented  on  the  27th  of 
June,  and  judgment  was  obtained  on  the  1st  of  July,  and  execu- 
tion issued  on  the  2nd  of  July.  This  is  a  case  of  much  greatei 
hardship  than  that.  The  case  of  In  re  Badow  &  Co.  was  followed 
by  your  Honour  in  In  re  Imperial  Steam  and  Emmhold  Coal  Coni^ 
fo/ny  (2),  where  the  sheriff  entered  under  afi.fa.  two  days  after 
the  petition  for  winding  up  was  presented.  That  case  was  treated 
as  identical  with  In  re  Bastaw  &  Co.^  and  an  ex  parte  injunction 
to  restrain  execution  was  discharged  with  costs. 

In  both  these  cases  the  execution  was  after  the  presentation 
of  the  petition^  and  they  shew  that  if  a  special  case  can  be  made 
out|  the  Court  will  allow  the  execution  creditor^  notwithstanding 
the  winding-up,  to  haye  the  fruits  of  his  judgment.  In  the  case  of 
In  re  Cheat  Ship  Company  (3)  the  creditor.  Miss  Thome,  was  re- 
strained from  the  advantage  of  a  priority  because  she  was  amply 
secured  by  a  guarantee  of  the  directorSi  and  it  would  have  been 
the  directors  who  would  haye  reaped  the  benefit  of  her  being 
allowed  that  priority ;  and  in  In  re  ExhaU  Coal  Mining  Company  (4) 
a  landlord  who  had  deniised  a  colliery  to  trustees  for  a  company 
was  allowed  to  proceed  with  a  distress,  and  to  sell  the  goods  of  the 
company  upon  the  premises,  notwithstanding  that  a  petition  had 
been  presented  for  winding  up  the  company. 


Mr.  Olaese,  Q.O.,  and  Mr.  Beale,  for  the  official  liquidator, 
ferred  to  In  re  London  and  Devon  BisetUt  Company  (5),  where  execor 
tion  was  stayed  because  the  writ  was  not  put  in  force  until  three 
hours  after  the  presentation  of  the  petition  for  winding  up ;  and  to 
In  re  London  Cotton  Company  (6),  where  execution  would  haye 
been  put  in  force  before  the  winding-up  but  for  the  sheriff  haying 
been  preyented  from  taking  possession  by  the  door  being  shut 
in  his  face.  If  it  had  not  been  for  that  fact,  the  Yice-Chan- 
cellor  would  not  haye  allowed  the  judgment  creditor  to  have 
the  benefit  of  his  execution ;  and  in  Ex  parte  North  Staffordshire 


(1)  Law  Bep.  4  Eq.  681. 

(2)  37  L.  J.  (Ch.)  617. 

(3)  33  L.  J.  (Ch.)  246. 


(4)  33  L,  J.  (Ch.)  595. 

(5)  Law  Bep.  12  Eq.  190. 

(6)  Ibid.  2  Eq.  53. 
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Bailway  Company  (1),  a  creditor  was  refused  the  benefit  of  his 
judgment. 

They  were  then  stopped  by  the  Court 

Mr.  Bomer  appeared  for  the  Petitioner  on  the  second  petition. 

Sir  E.  Malins,  V.O.  : — 

This  is  an  application  by  Mr.  Samuel  Lake,  a  judgment  creditor 
of  this  company,  for  leave  to  avail  himself  of  the  execution  ob- 
tained by  him  on  the  3rd  of  May  last  in  the  Court  of  Queen's 
Bench.  Mr.  Lake  was  the  local  manager  of  the  company,  and 
was  a  creditor  for  £382  lis.  2d.,  in  consequence  of  having  accepted 
biUs  for  the  purpose  of  carrying  on  the  business  of  the  company. 
The  action  was  commenced  in  January  last,  and  was  pending  in 
the  month  of  April,  when  two  petitions  were  presented  for  winding 
up  the  company,  that  is,  one  on  the  21st  of  April  and  the  other  on 
the  1st  of  May. 

The  action  was  tried  and  judgment  obtained  on  the  3rd  of 
May,  when  liberty  was  given  to  issue  execution  in  four  days,  and, 
consequently,  execution  was  issued  on  the  7th  of  May.  Both 
petitions  to  wind  up  came  on  for  hearing  upon  the  8th  of  May, 
when  the  usual  order  for  winding  up  was  made.  I  am  also  told 
that  counsel  appeared  on  that  occasion  for  Mr.  Lake,  and  con- 
sented to  the  order,  and  had  his  costs  allowed.  Now  the  winding- 
up  process  commenced,  in  fact,  on  the  21st  of  April,  when  the 
first  petition  was  presented ;  therefore  the  judgment  obtained  on 
the  3rd  of  May  was  a  fortnight  after  the  winding-up  process  com- 
menced. The  object  of  the  Companies  Act  is,  that  there  shall  be 
an  equal  distribution  of  the  assets  amongst  all  the  creditors  of  a 
company ;  but  in  any  case  where  there  has  been  an  attempt  un- 
justly to  wind  up  a  company  for  the  purpose  of  defeating  creditors, 
then  the  Court  has  said  that  any  particular  creditor  who  has  been 
unjustly  treated  shall  be  at  liberty  to  pursue  the  remedy  in  his 
hands  notwithstanding  the  order  for  winding  up.  This  was  done 
in  the  case  of  In  re  Basiow  &  Co.  (2) ;  and  if  in  this  case  the  com- 
pany had  unjustly  and  improperly  delayed  the  action,  then  it  would 
have  come  within  In  re  Baatow  &  Co.,  and  I  could  have  exercised 

(1)  Law  Bep.  19  £q.  60.  (2)  Law  Bep.  4  Eq.  681. 
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jurisdiction  under  the  87th  and  163rd  sections  of  the  Companies 
Adj  1862.  Those  two  sections^  it  has  been  decided,  must  be  read 
together,  bnt  the  discretion  given  by  that  Act  must  be  exercised 
with  due  regard  to  all  parties  concerned.  If  this  winding-np 
order  had  been  made  upon  the  petition  of  Gordon  only,  I  should 
then  haye  treated  it  as  the  petition  of  the  company.  But  there 
was  another  petition  presented  by  an  independent  creditor  of  the 
company  before  judgment  was  obtained,  and  there  is  no  evidence 
to  shew  that  in  the  presentation  of  that  petition  there  was  any 
collusion  with  the  company,  so  that  I  must  take  it  that  the  peti- 
tioner was  an  independent  creditor. 

Now,  what  is  the  duty  of  the  Court  in  all  these  cases?    I 
consider  that  my  duty  is  to  see  that  there  is  an  equality  of  equities. 
Mr.  Lake  says  that  he  has  been  badly  treated  by  the  company 
because  the  barges  had  been  purchased  with  his  money,  and  he 
was  only  seeking  to  issue  execution  upon  his  own  property;  but 
if  you  take  the  case  of  a  bankruptcy,  there  it  would  be  the  same 
thing,  since  the  property  would  be  in  the  order  and  disposition  of 
the  bankrupt,  and  would  pass  to  his  assignees.    Therefore,  the 
mere  fact  of  LaJee^a  having  paid  for  the  barges,  does  not,  in  my 
opinion,  make  any  difference.    Nor  can  I  think  there  has  been 
that  amount  of  unfairness  on  the  part  of  the  company  which  has 
been  urged  against  them.    I  very  carefully  considered  the  ques- 
tion which  arose  in  In  re  London  and  Devon  BiseuU  Company  (1), 
where  the  writ  of  execution  was  placed  in  the  hands  of  the  sheriff 
three  hours  ouly  before  the  petition  was  presented  for  winding  up 
the  company;  but  possession  of  the  property  was  not  taken  by 
the  sheriff  until  three  hours  after  the  presentation  of  the  petition. 
There  I  held  that  execution  was  not  *^  put  in  foree"  within  the 
meaning  of  the  163rd  section  of  the  Companiee  Act  until  posses- 
sion was  actually  taken,  and  as  the  object  of  the  winding-up  was 
to  secure  a  hondfde  distribution  equally  among  all  the  creditors, 
I  thought  there  was  no  ground  for  exercising  the  discretion  of  the 
Court,  and  I  acceded  to  a  motion  to  stay  proceedings  under  the 
writ  of  execution.    Therefore,  although  I  am  inclined  to  think 
that  Mr.  Lake  has,  in  some  respects,  been  hardly  dealt  with,  and 
there  are  many  considerations  in  his  favour,  on  the  whole  there 

(1)  Law  Bep.  12  Eq.  190. 


VOL.  xrx.] 


£QUIT7  GASES. 


207 


has  not  been  sach  a  oombination  of  drcumstances  as  entitle  me  to 
interfere  in  his  behalf. 

Bat  althoagh  I  feel  boand  to  refuse  the  application,  I  shall  not 
dismiss  it  with  costs.  I  think  the  proper  order  will  be  that  Mr 
Lake  shall  have  his  proper  costs  in  the  winding-up,  but  he  must 
stand  behind  the  official  liquidator,  who  will  be  entitled  to  his 
costs  in  the  first  place.  After  those  costs  are  paid,  then  Mr.  Lake 
will  be  entitled  to  his  costs  of  this  application,  and  also  the  costs 
jncarred  by  him  in  the  action,  which  I  am  of  opinion  ought  neyer 
to  haye  been  defended  by  the  company.  They  ought  to  have 
allowed  the  judgment  to  go  without  opposition. 

Solicitor  for  the  Applicant :  Mr.  JET.  IST.  CapeL 
Solicitors  for  the    Official  Liquidator:    Messrs.   McUhewe   dt 
Maihews. 
Solicitors  for  the  Company :  Messrs..  Benehaw  &  Bolph. 
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WARD  V.  BEETON. 

[1874    W,    253.] 

Copyright-^Vw  tfName — Employer  and  Agent — Injury  to  Employer^B 

Froperty^^Injvmction, 

The  Plaintiffs  had  purchased  the  copyright  of  and  the  right  to  use  the 
name  of  the  Defendant  in  the  publication  of  a  work  called  **Beeton^8 
ChriMhnoM  Annual!*  and  the  Defendant  agreed  to  give  his  whole  time  to 
the  service  of  the  Plaintifi^  and  not  to  engage  in  any  other  business : — 

Etld^  that  the  Defendant  must  be  restrained  from  advertising  a  rival 
work. 

X  HE  Plaintiffs,  Messrs.  Ward  &  Loeky  were  publishers  and  book- 
sellers, and  carried  on  business  under  the  style  of  Ward,  LocJc^  & 
Tj/ler  down  to  the  month  of  June,  1873,  when  Tyler  retired  from 
the  firm. 

The  Defendant,  Samuel  Orchart  Bedon,  was,  down  to  the  year 
1866,  in  business  as  a  publisher  and  bookseller,  and  was  the  pro- 
prietor of  various  books,  and  in  particular  "Beeton^s  Christmas 


V.-C.M. 

1874 
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V.-O.  M.     Annual,''  which  was  then  in  its  seventh  year  of  publication.    In 

1874        1866  the  Defendant  entered  into  an  arrangement  with  his  credi- 

^^      tors,  under  which  the  Plaintiffs  purchased  the  whole  of  his  copy- 

BismoR      rig^^*>  stock-in-trade,  and  business  property.     In  the  month  of 

February,  1869,  an  agreement  was  entered  into  between  the 

Plaintiffs  and  the  Defendant,  which  was  *  to  commence  as  from 
September,  1866,  and  was  in  the  following  terms : — ^First,  the  De- 
fendant to  devote  the  whole  of  his  time  and  attention  to  the 
development  of  the  publishing  and  bookselling  business  of  Ward^ 
Lock,  <&  Tyler,  and  under  their  direction  8.  0.  Beetan  shall  not 
directly  or  indirectly  engage  in  any  other  business  or  enterprise, 
or  be  directly  or  indirectly  interested  therein,  without  the  consent 
of  Ward,  Look,  dt  Tyler.    Secondly,  Ward,  Lock,  <&  Tyler  to  have 
the  use  of  S.  0.  Beeton's  name  for  the  purpose  of  their  present  or 
future  publications,*  and  S.  0.  Beeton  not  to  permit  the  use  of  his 
name  for  any  publication  without  Ward,  Lock,  d  Tyler's  consent. 
In  consideration  of  the  services  of  8.  0.  Beeton  and  the  use  of  his 
name  as  aforesaid.  Ward,  Lock,  &  Tyler  to  pay  to  him  a  salary 
as  follows :  namely,  from  September,  1866,  to  July,  1867,  at  the 
rate  of  £400  a  year ;  from  July,  1867,  to  July,  1869,  a  salary 
equivalent  to  one-sixth  part  or  share  of  the  net  yearly  profits 
of  Ward,  Lock,  &  Tyler  in  their  business ;  from  July,  1869,  to 
July,  1871,  a  salary  equivalent  to  one-fifth  of  the  said  profits ; 
and  after  such  period  a  yearly  salary  equivalent  to  one-fourth  of 
such  net  yearly  profits.    The  agreement  further  provided,  that 
nothing  therein  contained  should  operate  as  a  partnership  between 
the  Plaintiffs  and  the  Defendant,  and  that  it  should  be  lawful  for 
the  Plaintiffs  to  put  an  end  to  the  agreement  by  giving  six  months* 
notice  in  writing ;  and  also  that  upon  such  notice  being  given  the 
Defendant  to  have  the  option  of  receiving  payment  from  the 
Plaintifis  of  the  yearly  sum  of  £500  during  his  life,  on  condition 
that  the  Defendant  should  not  directly  or  indirectly  be  engaged  in 
or  interested  in,  or  permit  his  name  to  be  used  in  connection  with 
any  other  publishing  or  bookselling  business,  or  any  publications 
whatever,  other  than  the  Weekly  Dispatch  newspaper,  except  with 
the  consent  of  the  Plaintiffs,  or  of  electing  to  be  free  from  any 
restriction  as  to  the  use  of  his  name  and  as  to  his  being  engaged 
in  any  other  business,  in  which  case  the  annuity  not  to  be  payable ; 
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and  in  case  of  the  Defendant's  death  the  Plaintiffs  to  be  at  liberty     y.O.  M. 
to  continue  the  nse  of  his  name  in  connection  with  their  pnblishing       1374 
business.  ^^ 

Under  the  above  agreement  the  said  annual,  called  ^  Sedan's         «• 

ChridmoB  Anmud^  had  regularly  been  published  by  the  Plaintiffs       

up  to  Christmas^  1878,  and  the  Defendant  had  contributed  to  and  . 
assisted  in  such  publication.  In  1872  the  said  annual  consisted  of 
a  production  which  acquired  great  notoriety  as  *^The  Coming 
K ;"  its  publication,  however,  took  place  under  the  manage- 
ment of  the  Defendant  without  the  Plaintiffs  having  seen  the  MSB. 
or  having  been  consulted  with  regard  to  certain  passages  therein 
contained,  and  the  Plaintiffs  refased  to  have  any  second  edition 
published. 

In  1873  ''Bedon*8  Annual"  as  published  by  the  Plaintifib,  con- 
sisted of  a  production  called  "  The  Siliadf**  which  was  written  by 

the  same  authors  as  *^  The  Coming  K "  being  the  Defendant, 

Mr.  Doughty^  and  Mr.  Emereon. 

In  July,  1874,  the  Plaintiffs  applied  to  the  Defendant  to  prepare 
the  volume  of  **  Beeton's  Annual "  to  be  published  at  Christmas, 
but  desired  that  the  character  and  contents  of  it  might  be  different 
from  those  of  **  The  Siliad"  with  which  they  were  dissatisfied,  but 
the  Defendant  neglected  to  prepare  or  to  assist  in  preparing  the 
same. 

In  October,  1874,  the  Plaintiffs  heard  that  the  Defendant  was 
engaged  in  preparing  another  annual  in  opposition  to  the  Plain- 
tiffs ;  and  on  the  23rd  of  that  month  they  wrote  to  the  Defendant, 
stating  that  they  had  received  reliable  information  that  he  was 
^i^g&g^  ui  getting  up  a  Christmas  annual  in  connection  with  Mr. 
Doughty,  and  that  he  had  arranged  with  Mr.  Wddon  for  the  publi- 
cation of  the  same ;  that  this  conduct  was  doing  the  Plaintifib 
great  wrong,  and  was  in  direct  violation  of  their  agreement ;  that 
they  should  consequently  take  every  means  in  their  power  to 
maintain  their  rights ;  and  they  repeated  their  request  that  the 
Defendant  would  make  proper  arrangements  for  bringing  out  the 
Plaintiffs'  usual  annual.  They  also  required  the  Defendant  to 
give  his  attention  to  other  important  matters  which  he  had 
neglected. 

On  the  following  day  the  Defendant  answered  the  letter  of  the 
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y.-O.M.     Plaintiffs,  and  stated  that  they  had  been  wrongly  informed  as  to 

1874       his  being  engaged  in  getting  np  a  Ohristmas  annual  in  oppositicm 

Wabd      to  them.  That  it  was  he  who  had  reason  to  complain  of  the  Plain- 

^^^^  tiffs'  condacb  He  had  some  months  before  informed  Mr.  Loek  of 
—  the  whole  plan  he  had  arranged  for  the  annual  of  1874|  and  he,  as 
wen  as  Mr.  Ward,  had  refused  to  publish  it ;  but  as  he  oould  not^ 
imder  his  agreement  with  the  Plaintiffs,  produce  a  Christmas 
annual  elsewhere,  all  the  suggestions  and  plans,  which  were  a 
material  part  of  such  publication,  became  the  property  o[  the 
authors  of  the  two  previous  annuals,  of  which  this  one  was  to  be 
the  continuation ;  and  these  authors  being  his  friends,  and  unao 
quainted  with  publishing,  had  asked  his  advice  in  many  things, 
and  he  could  not  refuse  to  help  them ;  that  he  had  at  their  request 
given  instructions  in  connection  with  it,  but  there  was  nothing  in 
this  conduct  inconsistent  with  his  agreement  with  the  Plainti£Bs. 
He  had  merely  assisted  his  friends  with  his  advice,  but  he  denied 
having  entered  into  any  arrangement  with  them  as  to  sharing 
any  profits  or  losses.  He  further  stated  that  he  could  not  at  a 
moment's  notice,  or  even  a  month's,  or  a  quarter's  notice,  produce 
some  splendid  novelty  which  was  to  bring  in,  as  the  Plaintiflb 
seemed  to  expect,  a  sum  of  £1200. 

As  the  Defendant  still  declined  to  prepare  for  the  Plaintifi& 
their  Christmas  annual,  the  Plaintiffs  arranged  with  one  of  the 
authors  of  **  The  SUiad  "  to  write  the  annual,  and  it  was  announced 
by  advertisement  that  the  forthcoming  ^  Beehris  Annual "  would 
be  entitled  «  The  Fijiadr 

On  the  13th  of  November  last  there  appeared  in  the  public 
newspapers  three  advertisements  issued  by  the  Defendant,  one  ad- 
dressed to  the  booksellers,  another  to  advertisers,  and  a  third  to 
the  public,  all  of  them  in  the  following  terms,  with  only  slight 
variations : — 

^  It  has  just  come  to  my  knowledge  that  Messrs.  Ward^  Look, 
&  Tyler  are  about  to  announce  the  issue  of  '  Beeton^s  Christmas 
Anmud*  for  this  year.  My  long  connection  with  the  trade  obliges 
me  instantly  to  state  that  I  have  no  hand  or  concern  whatever  in 
this  annuaL  Further,  I  feel  it  my  duty  to  state  that  I  devised 
long  ago  my  usual  annual  for  the  season  in  collaboration  with  the 
authors  of  '  The  Coming  K '  and  *  The  SUiad:    The  title  of 
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the  annual  now  in  the  press  is,  ^  Jon  Buan^    It  is  written  by  the  V.-an 

authors  of  *  The  Coming  K '  and  *  The  Stliad,^  and  for  reasons  1874 

not  pertinent  here  to  state  it  will  not  be  issued  by  Ward,  Loch,  &  ^SR^ 

Tyler,  but  by  Weldon  &  Co.,  15  Wim  Office  Cowrt,  Fleet  Street."  ^^^ 

The  Plaintifis  had  also  recently  discoTered  that  the  Defendant 
had  threatened  to  take  legal  proceedings  against  Mr.  Emerson,  the 
gentleman  who  was  preparing  the  Plaintiffs'  forthcoming  annual, 
and  Mr.  Head,  who  was  to  print  it^  in  case  they  further  assisted  in 
bringing  out  the  Plaintiffs'  book,  and  had  stated  to  them  that  his 
connection  with  the  Plaintiffs  had  terminated. 

The  Plaintiffs  alleged  that  this  last  statement  was  imtrue,  since 
there  had  been  no  termination  of  the  agreement  of  the  13th  of 
February,  1869.  They  also  alleged  that  the  Defendant  had  a 
direct  pecuniary  interest  in  the  enterprise  of  bringing  out  the 
annual  entitled  **  Jon  Buan^^  and  that  such  profits  ought  to  be 
accounted  for  to  the  Plaintiffs  during  the  pendency  and  operation 
of  the  said  agreement. 

The  bill  prayed  that  the  Defendant  might  be  restrained  by 
injunction  from  publishing,  issuing,  or  circulating  any  such  adyer- 
tisements,  circulars,  or  letters  as  aforesaid,  containing  any  state- 
ment or  representation  that  the  Defendant  is  interested  or  con- 
cerned in  any  annual,  book,  or  publication,  other  than  ''  Beeton's 
Christmas  AnmuH*'  so  published  from  year  to  year  by  the  Plain- 
tiffs, or  that  the  Defendant's  connection  with  the  Plaintiffs'  firm  is 
terminated,  or  that  the  use  of  the  Defendant's  name  by  the  Plain- 
tifis for  the  purposes  of  their  said  **  Beeton^s  Christmas  Anmud  "  is 
improper  or  unauthorized.  That  the  Defendant  might  be  ordered 
to  account  for  all  profits  made  by  him  from  or  by  means  of  the 
said  annual  called  **  Jon  JDuan,^*  and  that  such  profits  nught  be 
applied  under  and  in  accordance  with  the  agreement  of  the  13th 
of  February,  1869.  And  that  the  Defendant  might  be  ordered 
specifically  to  perform  the  said  agreement,  the  Plaintiffs  being 
ready  and  willing  to  perform  the  agreement  on  their  part  That 
the  Defendant  might  be  ordered  to  pay  to  the  Plaintiffs  due  com- 
pensation, in  the  nature  of  damages,  for  his  wrongful  conduct 
therein  complained  of,  and  that  he  might  be  ordered  to  pay  the 
costs  of  the  suit 

An  injunction  was  applied  for  on  the  24th  of  November,  1874, 


V, 

Beetox. 


212  EQUITY  OASES.  [L.  B. 

y.-CM.  to  restrain  the  Defendant  from  issaing  the  adyertisements  set 
1874  forth  in  the  bill ;  and  the  Yice-Chancellor^  upon  being  informed 
-^l^  that  the  Defendant  resided  at  Qreenhithe,  a  place  distant  from 
London  about  one  hour  by  railway^  gave  leave  to  serve  notice  of 
motion  for  the  following  day,  and  on  the  25th,  as  no  counsel  was 
instructed  on  behalf  of  the  Defendant^  the  injunction  was  granted 
as  to  the  advertisements  in  the  form  of  the  prayer. 

The  case  now  came  on  upon  motion  to  dissolve  the  injunction. 

Mr.  EiffffinSf  Q.C.,  and  Mr.  D.  Jones^  in  support  of  the  motion : — 

We  submit  that  upon  the  construction  of  the  agreement  of 
September,  1866,  between  the  Plaintiffs  and  the  Defendant,  the 
PlaintifiEs  were  not  justified  in  bringing  out  a  work  which  has 
never  had  the  sanction  or  supervision  of  Mr.  Bedon.  It  is  true 
they  purchased  the  right  to  use  the  name  for  all  their  publica- 
tions, but  the  trustees  under  the  arrangement  made  by  Mr.  Beeton 
had  no  right  to  sell  his  name  for  all  future  time ;  and  Mr.  Beeton 
only  engaged  to  give  the  use  of  his  name  for  those  publications  to 
be  brought  out  under  his  supervision,  and  so  long  as  he  remained 
connected  with  the  firm  of  Ward^  Look,  d  Tyler.  The  Plaintiffs 
could  not  use  the  name  of  Mr.  Beeton  for  works  not  superintended 
by  him  without  committing  a  fraud  upon  the  public.  A  publisher 
has  no  right  to  state  what  is  false  upon  his  title-page,  and  by 
such  means  to  lead  the  public  to  purchase.  It  was  laid  down 
as  a  principle  in  •  the  case  of  Leather  Cloth  Company  v.  ^mm- 
can  Leather  Cloth  Company  (1),  that  where  an  advertisement  of  a 
trade  or  a  trade-mark  states  that  which  is  not  true,  it  cannot  be 
made  the  subject  of  protection  by  the  Court  of  Chancery.  So  in 
Wright  y.  TaUis  (2),  where  a  book  was  published  as  a  translation 
of  a  work  written  by  a  well-known  Grerman  author,  and  it  was 
discoyered  that  no  such  German  work  existed,  and  the  book  was 
in  fact  the  production  of  an  Englishman,  it  was  held  that  the 
publisher's  conduct  was  in  the  nature  of  crimen  falsi^  and  no 
copyright  in  such  a  work  could  be  maintained.  In  MaxweH  v. 
Eoffff  (3)  it  was  stated  by  Lord  Justice  Cairns  that  there  could  be 
no  copyright  in  a  name,  under  the  Act  5  &  6  Vict,  c  45 ;  and  in 

(1)  11  H.  L.  C.  523.  (2)  1  C.  B.  893. 

(3)  Law  Bep.  2  Ch.  307. 
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this  case  it  is  shewn  that  there  is  not  merely  a  trade  name,  but  a     V.-O.  M. 
name  by  which  the  public  have  a  guarantee  that  the  work  will  be       1874 
done  or  superintended  by  Mr.  Beeton,  "Beeion'a  Christmas  Annual**      Wabd 
is  not  a  trade  name  which  carries  with  it  any  value,  but  it  is  a     ^  ^' 
Christmas  annual  conducted  by  Beeton,  a  man  favourably  known       — 
to  the  public,  which  is  of  importance  to  the  purchasers  of  the 
book,  and  if  the  book  is  not  conducted  by  Beeton  it  is  no  longer 
'^Beaton's  Ohristmas  Annual" 

Then  as  regards  the  conduct  of  Mr.  Beeton.  It  is  shewn  by  the 
letters  which  passed  between  him  and  the  Plaintiffs  that  the 
Plaintiffs  refused  to  bring  out  the  annual  which  he  had  projected, 
and  for  which  he  had  made  arrangements  with  the  authors ;  he 
was  therefore  justified  in  assisting  those  authors  to  publish  what 
they  had  ab*eady  written  under  the  belief,  which  they  were  justi* 
fied  in  entertaining,  that  Mr.  Beeton  would  continue  to  bring  out 
his  annual  Mr.  Beeton  gave  these  gentlemen  his  assistance  in 
bringing  out  their  own  work,  which  he  was  perfectly  justified  in 
doing,  and  though  the  Plaintiffs  accuse  him  of  being  pecuniarily 
interested  in  that  work,  the  fact  is  absolutely  denied  by  the 
Defendant,  and  there  is  no  evidence  whatever  to  shake  the  state- 
ment  made  by  him. 

When  Mr.  Beeton  found  out  by  the  Plaintiff'  advertisement  that 
they  were  al>out  to  bring  out  his  annual  without  his  co-operation, 
he  considered  it  his  duty,  both  to  himself  and  the  public,  that 
it  should  be  known  that  he  had  no  hand  or  conQem  in  the  Plain- 
tifib'  annuaL  He  consequently  issued  the  advertisement  now 
complained  of,  in  which  there  is  nothing  stated  but  the  plain 
truth  in  connection  with  the  matter.  He  states  that  he  had  long 
ago  devised  his  usual  annual  in  collaboration  with  the  authors  of 

**  The  Coming  K "  and  "  The  Stliad"  and  that  those  authors 

were  about  to  publish  an  annual  under  the  title  of  **Jon  Buan!* 
which  would  be  published  by  Weldon,  All  this  is  perfectly  true ; 
and  Mr.  Beeton^s  conduct  is  quite  justifiable  after  the  manner  in 
which  he  was  treated  by  the  Plaintiffs. 

Then  we  say  further,  that  the  Plaintiffs  have  broken  their  con- 
tiact  with  us  in  bringing  out  their  Christmas  annual  under  Mr. 
BeeUnCa  name  without  his  sanction,  and  in  advertising  that  book 
to  the  public.     The  case  is  thus  brought  under  the  authority  of 

Vol.  XIX.  Q  2 
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y.-C.  M.  Springhead  Spirming  Company  y.  BiUg  (1)  and  Maxwell  v.  Eogg  (2), 
1874  in  which  Lord  Cairns  said  it  appeared  to  him  that  OlarTc  y.  Free- 
^^j^  man  (3)  might  haye  been  decided  otherwise  than  it  was,  on  the 
ground  that  a  man  had  a  property  in  his  own  name.  l&x.Bedon 
has  a  property  in  his  name  and  in  his  repatation,  and  the  Plain- 
tiffs are  not  justified  in  using  his  name  to  a  wort^  which  he  has 
not  sanctioned. 

Then  we  say  that  the  Plaintiffs  were  not  justified  in  applying 
for  an  injunction  which  was  for  all  practical  purposes  ex  parte ^ 
when  from  the  correspondence  which  passed  between  the  parties 
it  is  shewn  that  there  was  a  "bona  fide  dispute  between  them»  and 
Mr.  Beeton  would  haye  been  willing  to  come  to  an  amicable 
settlement. 

Mr.  Olasse,  Q.C.,  and  Mr.  Millar,  for  the  Plaintiffs : — 

We  are  here  only  for  the  purpose  of  supporting  the  injunction 
restraining  the  Defendant,  Mr.  Beeton,  from  issuing  the  adyertise- 
ments.    We  do  not  seek  to  restrain  the  publication  of  the  work 
called  "Jon  Diuin,'*  and  consequently  it  is  not  our  business  to  argue 
whether  the  Defendant  has  a  right  or  not  to  assist  in  that  publica- 
tion.   That  we  haye  a  perfect  title  to  the  use  of  the  Defendant's 
name  as  applied  to  our  annual  cannot  be  doubted.    In  1866  we 
purchased  from  Beelon*8  trustees  the  whole  of  his  copyright,  which 
of  course  included  bis  copyright  in  **  Beeton' 8  Christmas  Annual" 
This  necessarily  included  the  right  to  the  use  of  Beeton^s  name, 
for  that  was  the  title  by  which  the  annual  had  been  known  for 
many  years.    Then  by  the  agreement  of  February,  1869,  between 
the  Plaintiffs  and  Beeton,  the  Defendant  distinctly  contracted  to 
allow  the  Plaintiffs  to  use  his  name  for  the  purpose  of  their  present 
and  future  publications,  and  in  consideration  of  that  adyantage  the 
Plaintiffs  contracted  to.  give  Beeton  a  large  salary,  and  eyen  to 
continue  an  annuity  to  him  in  case  they  should  find  it  necessary 
to  terminate  tiie  agreement.     By  that  agreement  Mr.  Beeton  was 
also  bound  to  giye  his  whole  attention  to  the  publishing  business 
of  the  Plaintiffs.  The  Plaintiffs  instructed  him  to  prepare  as  usual 
the  Christmas  annual  for  the  present  year,  and  these  instructions 

(1)  Law  Rep.  6  Eq.  551.  (2)  Law  Rep.  2  Oh.  807,  310. 

(8)  11  Boav.  112. 
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he  failed  in  fulfilling.    The  Plaintiffs  were  much  dissatisfied  with     y.-0.  M. 
the  two  preyious  annuals,  and  they  desired  that  the  contents  of        1874 
this  year's  annual  might  be  different    They  were  perfectly  justi-       wabd 
fied  in  this  course  of  conduct.    The  publishing  business  is  con-     bceton 
ducted  by  the  Plaintiffs,  and  it  is  for  them  to  decide  upon  the       — -■ 
contents  of  any  work  they  may  bring  out    The  Defmidant  having 
sold  his  copyright,  and  contracted  to  allow  the  use  of  his  name, 
has  no  right  to  interfere  or  to  control  the  Plainti£&  in  the  exercise 
of  their  judgment    In  direct  contravention  of  the  agreement  en- 
tered into  by  the  Defendant  he  has  issued  advertisements,  the 
dear  effect  of  which  must  necessarily  be  to  damage  the  Plaintiffs' 
property.    It  is  asserted  by  the  Defeudant  himself  that  he  has  no 
pecuniary  interest  in  the  publication  of  the  "Jan  Dua/n^  but  if  so, 
why  should  he  warn  the  public  in  his  advertisement  that  ''his 
annual,"  as  he  calls  it — the  annual  in  continuation  of ''  The  Coming 

K "  and  "  The  SUiad  *' — ^will  be  published,  not  as  formerly,  by 

Ward,  Lock,  &  Tyler,  but  by  Wddm  dt  Co.  1  This  is  setting  up  a 
rival  publication  to  destroy  the  property  of  his  employers.  What 
can  be  the  meaning  of  such  conduct,  except  a  pecuniary  interest 
in  the  rival  annual  ? 

We  rest  our  title  to  this  injunction  upon  the  principle  that  the 
Court  will  restrain  the  publication  of  any  document  tending  to 
the  destruction  of  property,  as  was  done  in  the  case  of  Dixon  v. 
Edden  (1)  and  BoUins  v.  Hinks  (2).  Your  Honour  laid  down  in 
the  first  of  these  cases,  and  repeated  in  the  second  case,  the  rule 
**  that  this  Court  has  jurisdiction  to  prevent  the  publication  of  any 
letter,  advertisement,  or  other  document  which,  if  permitted  to 
go  on,  would  have  the  effect  of  destroying  the  property  of  another 
person,  whether  that  consists  of  tangible  or  intangible  property — 
whether  it  consists  of  money  or  reputation."  Upon  these  autho- 
rities we  have  a  right  to  maintain  our  injunction. 

Hr.  Higgina,  in  reply. 

Sib  R.  Malins,  V.C.  : — 

This  is  a  motion  to  dissolve  an  injunction  which  I  granted,  not 
ex  jparte,  but  upon  short  notice,  on  the  25th  of  November  last. 

(1)  Law  Bep.  7  Eq.  488.  (2)  Law  Bep.  13  £q.  855. 

Q  2  2 
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V.-O.  H.     The  case  is  a  painful  one  in  many  respects,  and  I  am  very  soriy 

1874       that  gentlemen  have  allowed  the  dispute  to  go  on  so  far.    But 

y^^      now  it  has  been  so,  I  must  decide  it  according  to  the  rights  of  the 

Mr.  Beeion  has  long  been  known  as  a  literary  man,  particularly^ 

connected  with  periodical  publications.  This  year  will  be  the 
fifteenth  publication  of  the  periodical  called  "Beetan^s  Christmas^ 
Annual,*^  which  was  established  by  him,  and  from  evidence  it 
appears  to  be  a  work  which  has  acquired  a  considerable  sale  and 
is  of  much  value.  After  this  publication  had  been  issued  to  the 
public  for  about  seven  years,  Mr.  Beeton  got  into  di£Sculties,  and 
in  the  year  1866  he  entered  into  an  arrangement  with  his  creditors,, 
under  which  the  Plaintiffs  and  Charles  Tyler,  then  constituting 
the  firm  of  Ward,  Loch,  dt  Tyler,  purchased  the  whole  of  his  copy- 
rights, stock-in-trade,  and  business  property.  Now  what  did  they 
purchase  ?  They  purchased,  amongst  other  things,  the  right  to 
'*  BedorCs  Chridmaa  AnniMl**  What  is  the  meaning  of  purchasing 
^^Beetons  Chririmas  Annual  V*  Did  it  mean  that  they  could  not 
call  it  *'Beet(m*8  Annval**  unless  Beeton  superintended  the  publi- 
cation of  it  or  approved  of  the  contents  ?  It  would  have  been 
just  the  same  as  if  they  had  bought  BlachwoocTs  Magazine,  or 
Fraeer^a  Magazine,  or  any  publication  known  by  a  particular 
name.  It  does  not  certainly  mean  that  the  person  whose  name  it 
has  borne  is  to  continue  to  be  connected  with  it,  and  I  take  it  to 
be  perfectly  clear  that  when  they  bought  all  the  copyright,  they 
bought  all  the  property,  copyright,  and  so  forth,  constituting  the 
property  of  Bedon;  and  it  is  perfectly  clear  in  my  mind  that 
they  acquired  the  right  to  publish  this  publication  as  *' Beeton* » 
Annual,"  although  Beeton  might  not  have  continued  to  have  any 
connection  with  it  whatever.  He  was  a  party  to  that  sale,  either 
he,  or  his  creditors,  or  his  assignee,  and  nothing  can  be  more 
unfounded  than  the  contention  that  selling  a  periodical  publication 
means  only  the  one  number  of  it.  It  means  the  continuance  of 
that  thing  known  as  an  annual,  or  a  monthly  or  daily  publication, 
as  the  case  may  be.  When  you  sell  a  newspaper,  it  is  not  merely 
the  right  to  sell  one  number  of  it,  but  continuing  to  publish  it 
from  day  to  day,  it  may  be  as  long  as  the  world  lasts,  under  the 
name  by  which  it  has  become  known ;  therefore  I  am  of  opinion 
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that  the  sale  of  this  copyright  in  1866  gave  the  Plaintiffs  the     v.-o.  M. 
right  to  publish  it,  although  Mr.  Beehn  ceased  to  have  any     .  1874 
connection  with  it.  ,  ^^^bd 

Bat,  however,  he  did  not  cease  to  have  any  connection  with  it,  ^^ 
because  by  an  agreement  in  February,  1869,  by  which  the  rights 
of  these  parties  entirely,  in  my  opinion,  depend,  the  FlaintifGg  are 
to  have  the  use  of  BedorCs  name  for  the  purpose  of  their  present 
-and  future  publications.  Therefore,  according  to  this,  the  Plain- 
tiffs are  to  have  the  use  of  his  name  for  the  present  and  future 
publications  of  this  annual,  *'  Beeton^s  Christmas  Anmud,"  because 
it  was  one  of  their  then  present  publications;  and  therefore,  even 
if  they  had  not  acquired  as  against  Beeton  by  the  former  contract 
a  right  to  use  that  name,  this  most  distinctly  gives  them  that 
right.  What  were  their  publications  ?  Clearly  this  annual  was 
one  of  them.  But  this  is  not  a  contract  without  valuable  considera- 
tion. What  did  Mr.  Beeton  get  in  return  ?  First  of  all,  in  con- 
sideration of  the  services  of  8.  0.  Beeton^  and  the  use  of  his 
name,  the  Plaintifib  were  to  pay  him  a  salary,  commencing  for 
the  first  year  at  £400,  and  increasing  every  two  years  tUl  it 
amounted  to  one-fourth  of  the  entire  profits  of  the  business.  He 
was  not  to  be  a  partner,  nor  to  be  liable  for  the  debts  of  the 
firm ;  but  he  was  to  be  bound  by  the  statement  of  accounts  which 
they  should  render. 

This  being  in  1869,  matters  went  on  satisfactorily  between 
them,  as  far  as  I  know,  down  to  the  time  of  this  dispute  arising, 
in  the  month  of  October  or  November  last. 

The  annual  was  published  down  to  1873,  and  it  is  said  that  in 
1873  the  sale  was  very  large.  Messrs.  Ward  &  Lock  seem,  from 
«ome  reasons  or  other  which  have  not  been  explained,  to  have 
become  dissatisfied  with  the  contents  of  the  last  publication ;  but 
Mr.  Hiffpins  says,  although  they  became  dissatisfied  with  the 
contents  they  continued  to  sell  it,  and  sold  it  at  a  large  additional 
price.  All  that  may  be  true,  but  I  do  not  think  it  affects  the 
question  between  the  parties  at  present.  But  with  a  view  to  the 
publication  of  the  annual  for  the  present  Christmas,  it  seems  that 
in  July  last  Mr.  Lock  wrote  to  Mr.  Beeton  saying.  We  wish  you  to 
put  in  hand  ''  Beeton  s  Annual "  for  this  year,  but  want  the  cha- 
racter of  it  altered  entirely  from  "*  The  Siliad  "  of  last  year.    That 


218  EQUITY  CASES.  [L.  B. 

y.-0.  H.  does  not  seem  to  have  been  satisfactory  to  Mr.  Beeion.  He  seems 
1874  to  have  thought  that  the  character  of  the  work  last  year  waa 
Wabd  perfectly  right — he  seems  to  have  taken  his  own  yiews,  and  those 
TtJ^'  Tiews  did  not  coincide  with  the  views  of  his  employers,  because  I 
— -  must  treat  him  as  being  the  servant  or  agent  of  this  firm  at  a 
salary  which,  although  not  fixed  in  amount,  is  to  be  a  certain 
proportion  of  the  profits  made  by  this  firm,  and  they  seem  to 
have  been  rather  large  in  amount,  for  I  find  that  on  the  Slst 
of  August  last  he  is  told  that  £969  have  been  placed  to  his 
credit,  as  being  his  share  of  the  profits  up  to  the  Slst  of  July 
preceding.  Therefore  for  his  services  he  received  a  very  con- 
siderable remuneration,  and  those  services  included  his  giving  his 
best  attention  to  the  conduct  of  their  business,  whether  as  regards 
that  publication  or  not.  However  a  course  of  conduct  was  then 
adopted  by  the  Plaintifib  which  at  one  time  struck  me  as  being  of 
considerable  importance,  namely,  that  statement  made  by  Mr. 
Beetan,  not  contradicted  by  the  Plaintiffs,  in  which  he  said  that 
'^  Shortly  afterwards,  and  on  or  about  the  10th  of  November, 
1874,  I  discovered  that  the  Plaintiffs  had  made  preparations^ 
without  consulting  me,  and  behind  my  back,  for  the  production  of 
a  volume  to  be  designated  as  * BeeUnCs  Ohrishnas  Annual*  for 
1874.  I  had  been  in  communication  with  the  Plaintiffs,  both 
personally  and  by  letter,  while  such  preparations  had  been  goings 
on,  but  nothing  was  said  to  me  on  the  subject  I  was  extremely 
indignant  at  this,  as  I  considered  that  the  Plainti£G9  had  no  right 
whatever  to  use  my  name  to  a  publication  in  the  production  of 
which  I  had  taken  no  part."  That,  I  think,  is  the  misappre- 
hension of  Mr.  Beetan  which  has  led  to  the  whole  of  this  un- 
fortunate  litigation.  He  had  absolutely  sold  to  the  Plaintiffs  the 
right  to  use  the  name  of  *^  Beeton^s  AnmuU"  and  if  he  was  so 
very  anxious  that  nothing  should  be  published  under  his  name 
which  had  not  received  his  sanction,  the  contract  should  have 
gone  much  beyond  what  it  did;  and  he  should  have  said  that 
with  regard  to  **  Bedan's  Annual "  he  should  be  the  editor  of  ity 
and  should  have  the  control  of  it,  and  nothing  should  be  inserted 
in  it  of  which  he  did  not  approve.  If  he  b^ad  had  that  rights  if 
there  had  been  that  stipulation,  he  would  have  been  entitled  to 
come  to  this  Court  and  say,  *'  This  contract  they  have  entered 
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into  with  me,  but  neyerthelessi  in  defiance  of  it,  they  are  going     y.-0.  M. 
to  pabliah  a  work  under  my  name  which  I  baye  not  sanctionedi       1874 
the  contents  of  which  I  entirely  disapprove,  and  it  is  in  violation      ^^bd 
of  the  contract  into  which  they  have  entered.".  Bat  there  is  nothing     ^^^^ 

of  the  kind ;  nothing  approaching  to  it  in  any  way  is  to  be  found        

in  the  contract  He  had  given  them  the  absolute  right  to  sell  the 
publication  under  the  name  of  *^  Beetan'a  Anwual"  and  he  has  not 
stipulated  that  he  shall  have  any  control  whatever  over  that 
publication.  What,  then,  is  he  bound  to  do?  He  is  bound  to 
give,  as  I  read  this  contract,  his  best  attention  to  the  conduct  of 
the  Plaintifis*  business.  They  are  the  masters,  and  he  is  the 
servant  He  is  the  servant  of  Messrs.  Ward  &  Lock  in  this  sense, 
that  he  was  receiving  a  salary  from  them,  he  was  bound  to  conduct 
their  business  as  they  thought  fit,  and  had  no  right  whatever,  in 
my  opinion,  to  dictate  in  what  form  they  should  publish,  what 
works  they  should  publish,  or  who  should  publish  either  that 
publication  or  any  other  they  thought  fit  to  bring  out 

Now,  in  this  state  of  things,  in  the  month  of  October  last  this 
dispute  became  ripe,  and  Mr.  Beeltm,  feeling  this  dissatisfaction,  as 
he  has  stated  in  his  affidavit,  while  he  is  in  the  employment  of 
the  Plaintifis,  while  he  is  in  receipt  of  their  salary,  while  he  is 
their  agent  and  their  servant,  without  any  further  communication 
with  them,  but  this  sort  of  altercation  going  on,  thought  fit  to 
issue  these  advertisements  which  led  to  the  application  for  an 
injunction. 

I  take  it  nothing  can  be  more  dear,  and  nothing  can  be  more 
important  to  be  clearly  understood,  than  that  a  servant  is  not  to 
act  in  defiance  of  his  master — he  is  not  to  do  anything  which  is  to 
destroy  the  property  of  his  master.  If  he  receives  his  pay  he 
must  do  his  best  to  eapi  the  pay,  but  he  is  not  to  dictate  to  those 
who  employ  him  how  they  shall  conduct  their  business,  nor  can 
he  be  permitted  to  issue  advertisements  of  other  publications  which 
are  calculated  to  destroy  that  very  business  which  it  is  his  duty  as 
a  servant  and  agent  to  preserve.  What  does  he  do  ?  It  may  be 
that  if  Mr.  Beehn,  taking  this  extreme  view  of  his  ovfn  rights, 
thought  that  he  was  aggrieved  by  their  publishing  this  annual 
under  his  name  containing  matters  which  he  did  not  approve  of — 
which,  in  fact,  he  disapproved  of— it  is  very  possible  he  might 
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y.-0.  M.     have  been  justified  in  simply  giving  an  intimation  to  the  public 

1874        that,  although  this  annual  is  to  be  under  his  name  as  **  BeetorCs 

^^^       Annual,*'  they  are  to  understand  that  he  has  nothing  to  do  with 

^*^      the  approval  of  its  contents,  and  that  he  is  not  responsible  for 

them.    But  he  is  not  satisfied  with  that.    It  is  quite  clear  that, 

being  the  agent  and  servant  of  these  Plaintiffs,  and  bound,  as  I 
said  before,  to  do  the  best  he  could  in  their  interest,  he  not  only 
does  not  do  that,  but  actually  fosters  the  publication  of  another 
work,  which  is  in  direct  oppositiyn  to  the  Plaintiffs,  and  which,  if 
it  succeeds,  is  calculated  entirely  to  destroy  their  property.  He 
issues  three  advertisements ;  one  is  a  notice  to  booksellers,  another 
to  advertisers,  and  the  third  to  the  public.  They  are  all  in  nearly 
the  same  terms.  He  begins,  *'  It  has  just  c^me  to  my  knowledge." 
That  statement  is  not  candid.  It  is  not  true,  because  the  date  is 
the  13th  of  November,  and  it  had  not  then  just  come  to  his  know- 
ledge, for  he  had  known  of  it  for  a  long  time.  "  It  has  just  come 
to  my  knowledge  that  Messrs.  Ward,  Lock,  &  Tyler  are  about  to 
announce  the  issue  of  ^  Beetona  Christmas  Annual*  for  this  year. 
My  long  connection  with  the  trade  obliges  me  instantly  to  state 
that  I  have  no  hand  or  concern  whatever  in  this  annual."  It  is 
possible,  if  it  had  stopped  there,  it  would  not  have  been  a  case  for 
an  injunction ;  but  he  goes  on,  *^  Further,  I  feel  it  my  duty  to 
state  that  I  devised  long  ago  my  usual  annual  for  the  season.'* 
It  was  not  his  annual,  it  ceased  to  be  his  annual  in  1866,  and 
again  by  his  own  contract  in  1869  it  ceased  to  be  his  annual.  It 
was  therefore  a  misrepresentation  to  say  it  was  "my  annual;"  he 
ought  to  have  said  ^'  the  annual  published  under  my  name.**  He 
never  seems  to  have  got  rid  of  the  idea  that  because  his  name  was 
associated  with  it,  therefore  it  was  his  property ;  a  most  erroneous 
view,  as  erroneous  as  he  could  have  tak^n.    Then  he  goes  on, 

^  in  collaboration  with  the  authors  of '  The  Coming  K '  and  *  The 

iSiZfoti'  "—those  were  the  annuals  of  1872  and  1873.  "  The  title  of 
the  annual  now  in  the  press  is  \Jon  Duan,*    It  is  written  by  the 

authors  of  *  The  Coming  K '  and  *  The  SzUad,*  and  for  reasons  not 

pertinent  here- to  state  it  will  not  be  issued  by  Ward,  Lock  (t  7h/ler, 
but  by  Wddon  dt  Co**  Oan  anything  be  more  plain  than  that  that 
was  intended  to  tell  the  public, ''  Do  not  buy  Ward,  Lock,  it  Tyler's 
annual,  that  is  not  my  publication,  that  is  the  spurious  thing. 


VOL.  XIX.]  EQUTTT  OASES.  221 

Although  I  do  not  call  mine  '  Beaton's  Annual^*  the  real '  Beeton's     v.-o.  M. 
Annual*  is  that  which,  for  reasons  not  pertinent  to  state,  is  not  to        I874 
be  issaed  by  Ward,  LoeTc^  dt  Tyler,  bat  by  Wddon  &  Co. ;  that  is      ytasd 
the  publication  you  should  buy  if  you  want  my  annual "  ?    Then     ^  ^-  ^ 

comes  notice  to  adyertisers,  and  the  notice  to  the  public  almost  in        

the  same  words. 

.  Now,  if  ever  there  was  an  advertisement  issued  by  a  servant 
calculated  to  destroy  the  property  of  his  master  or  employer,  this 
is  that  publication.  He  says,  The  thing  they  are  going  to  publish 
is  not  my  work,  it  is  a  spurious  thing ;  my  work,  and  mine  only, 
will  be  published  by  Messrs.  Wddon  &  Co.  That  is  a  direct 
infringement  of  his  duty — ^the  greatest  breach  of  duty,  as  the 
employed  servant  of  the  Plaintiffs.  To  go  on  in  this  way,  recom- 
mending a  rival  publication,  was,  in  my  opinion,  an  act*  of  the 
greatest  impropriety. 

Mr.  BeeUm  says  that  he  has  no  pecuniary  interest  in  this  rival 
publication.  As  he  says  so,  of  course  I  am  bound  to  believe  him. 
But  what  could  have  induced  him  to  act  thus,  instead  of  endea- 
vouring to  further  the  interests  of  the  booksellers  with  whom  he 
had  this  very  onerous  contract?  If  he  thought  he  had  a  case,  he 
ought  to  have  filed  a  bill  to  restrain  them  from  publishing  that 
work  with  his  name  when  he  had  nothing  to  do  with  it ;  but  he 
took  the  law  into  his  own  hands,  and  issued  the  advertisements, 
which  are  calculated  most  materially  to  injure  the  Plaintiffs,  and, 
according  to  his  statement,  it  could  do  him  no  good  except  to 
gratify  his  vanity.  And  when  a  gentleman  thinks  fit  to  destroy 
the  property  of  his  employer  for  the  mere  gratification  of  his  vanity, 
I  can  find  no  excuse  for  him  whatever. 

If,  therefore,  this  were  now  before  me  on  a  motion  for  an 
injunction,  I  should  have  no  hesitation,  upon  these  materials,  in 
granting  the  injunction.  Then  was  I  wrong — ^were  the  parties 
wrong  in  applying  for  the  injunction  when  they  did  ?  ^  The  case 
was  first  mentioned  to  me  on  the  24th  of  November,  when,  finding 
that  the  Defendant  resided  within  an  hour's  distance  by  railway 
from  London,  I  gave  leave  for  short  notice  of  motion  to  be  served 
for  the  following  morning.  Mr.  Beeton  has  had  much  experience 
in  Chancery  suits,  and  therefore  must  have  well  known  the  meaning 
of  that  notice^  and  the  steps  which  he  should  have  taken  in  regard 
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y.-a  M.  to  it  He  might  have  written  at  once  to  his  solicitor  to  instruct 
1S74  counsel,  but  as  no  one  appeared  for  Iiim  during  the  day,  I  granted 
Wasd  ^^^  injunction  after  the  facts  had  been  fully  stated.  I  was  then 
of  opinion,  upon  the  agreement,  that  Mr.  Beelon  had  no  right  to 
set  up  a  rival  publication,  or  to  do  anything  to  destroy  the  pro- 
perty of  his  employers,  Messra  Ward  dt  Lock,  If  Mr.  Beeton  had 
felt  so  much  aggrieyed  by  this  injunction,  he  might  haye  instructed 
counsel  to  move  to  dissolve  it  on  the  3rd  of  December,  the  first 
day  of  the  sittings  after  term,  but  he  has  done  nothing  until  to-day, 
the  21st  of  December,  and  I  can  only  suppose  that  he  felt  reluctant 
to  come  forward  to  discharge  the  order. 

I  am  clearly  of  opinion  that  the  PIainti£&  had  a  perfect  right  to 
continue  the  publication  under  the  name  of  ^  BedovCs  Annwil^  and 
to  insert  in  it  such  matters  as  they  thought  were  best  calculated 
to  promote  their  interests.  Mr:  Beeton  has  taken  an  entirely 
erroneous  view  in  thinking  that  he  has  any  veto  as  to  what  the  con- 
tents of  the  publication  shall  be.  This  motion,  therefore,  entirely 
fails,  and  must  be  refused  with  costs. 

Solicitors  for  the  Plaintiffs :  Messrs.  Ashunt,  Morrie,  db  Co. 
Solicitors  for  the  Defendant :  Messrs.  AUen  db  Edwards, 


v.-c.  M.  HOPKINS  V.  ABBOTT. 

1875 


Jati.  19. 


[1874    H.    247.] 
Oonstruetum  of  WiU — Securiiiea/or  Money — Bankers*  DepoeU  Noteu. 

A  testatrix,  having  money  placed  with  her  hankera  on  deposit  notes,  beiii^ 
receipts  for  the  money  *'  to  aooonnt  for  on  demand,"  gave  ''all  honds,  pvo* 
missory  notes,  and  other  securities  for  money  in  my  hands  at  the  time  of  my 
decease,  and  all  moneys  dne  thereon,*  upon  certain  trusts : — 

Eddy  that  the  hankers'  deposit  notes  were  not  included  in  this  heqnest^ 
but  passed  under  a  residuary  clatise. 

Elizabeth  BADOOOK,  by  her  wiU,  dated  the  18th  of  Octo. 
ber,  1871»  gave  and  bequeathed  all  the  stock  of  the  Grovernor  and 
Oompany  of  the  Bank  of  Enghindj  and  all  the  residue  and  re- 
mainder of  all  shares  and  sums  of  money  in  bank  annuities  or 


''Beoeiyed  of  Mrs.  Elizabeth  Badeoek  one  hundred  and  fifty 
poundsy  to  account  £Dr  on  demand.  Signed        /.  BarratV 

At  the  death  of  the  testatrix  a  sum  of  £10  la.  6d.  was  due  to 
her  for  interest  on  the  said  sum  of  £600,  and  these  two  sums  the 
trustees  and  executors  paid  oyer  to  Mary  Ellen  Badeoek  under 
the  belief  that  the  same  passed  under  the  residuary  clause  in  the 


V, 
ASBOTT. 
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any  of  the  public  stocks  or  funds  of  Oreai  Britain  of  or  to  which  Y.-O.  H. 
she  should  die  possessed  or  entitled,  and  all  dividends  and  interest  1875 
which  might  be  due  thereon  respectiyely,  and  not  received  by  her  hi^uvb 
at  the  time  of  her  deoease,  **  and  all  bonds,  promissory  notes,  and 
other  securities  for  money  in  my  hands  at  the  time  of  my  decease, 
and  all  money  due  thereon/'  unto  Frederick  Abbeti  and  B.  Pare&ns, 
their  executors,  administrators,  and  assigns,  upon  trust  to  sell 
and  convert  and  to  pay  the  proceeds  to  yarious  persons  therein 
mentioned.  And  as  to  all  her  real  estate  whatsoever  and  where- 
soever, and  as  to  her  household  furniture,  plate,  linen,  china,  books, 
pictures,  and  effects,  and  all  the  rest  and  residue  of  her  personal 
estate  and  effects  of  what  nature  or  kind  soever,  and  all  such 
personal  estate  and  effects  as  by  virtue  of  any  power  she  was 
enabled  to  dispose  of  by  her  will,  she  gave  and  bequeathed  the 
same  unto  and  to  the  use  of  Mary  EUen  Badeoek^  her  heirs, 
executors,  administrators,  and  assigns,  according  to  the  nature  and 
quality  thereof  respectiyely,  to  and  for  her  and  their  own  use  and 
benefit. 

The  testatrix  died  in  December,  1873,  and  at  her  death  the 
sum  of  £600  was  standing  to  her  credit  at  her  bankers,  but  that 
sum  was  not  standing  to  her  credit  on  an  ordinary  drawing 
account,  but  was  money  which  had  been  placed  by  the  testatrix 
to  a  deposit  account  in  her  name  at  the  Bucks  and  Oxon  Union 
Bank  at  Thame  on  five  different  occasions,  and  bore  such  interest 
as  was  from  time  to  time  allowed  by  the  said  bank  on  deposit 
accounts.  The  testatrix  had  on  each  of  the  occasions  when  she 
had  placed  money  at  the  bank  on  deposit  taken  from  the  bank  a 
note  signed  by  the  manager  of  the  bank  as  a  security,  and  such 
notes  were  all  similar  in  their  form,  and  only  differed  in  their 
dates  and  amounts,  and  the  following  was  a  copy  of  one  of  such 
notes: — 


V, 

Abbott. 
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y.-C.  M.    will  and  was  not  included  in  the  trnst  clause  under  the  words 
1875        "  all  bonds,  promissory  notes,  and  other  securities  for  money/* 

Hopkins  ^®  ^^^^  ^^  ^^^  ^7  Charles  F.  Hopkins  and  his  wife  Mary 
Hopkins,  who  were  entitled  to  one-fifth  of  the  property  left  by  the 
trust  clause,  against  the  trustees  and  against  Mary  E,  Badcock^ 
praying  that  the  trustees  might  be  ordered  to  pay  to  the  FlaintiSs 
the  said  fifth  part  to  which  they  alleged  they  were  entitled. 

Two  demurrers  were  put  in  to  this  bill  for  the  purpose  of  raising 
the  question  at  issue,  one  by  Mary  EUen  Badcock,  and  the  other  by 
the  trustees  of  the  will. 

Mr.  Bristowe,  Q.C.,  and  Mr.  Kaye,  for  the  demurrer  by  M.  E. 
Badcock: —  , 

The  only  question  raised  by  this  demurrer  is  whether  the  £600 
deposited  by  the  testatrix  at  her  bankers,  for  which  the  bankers 
gave  her  deposit  notes,  passed  under  the  words  *'  all  bonds,  pro- 
missory notes,  and  other  securities  for  money/*  The  deposit  notes 
are  such  as  all  bankers  give  their  customers  when  they  receive 
money  which  is  not  to  be  placed  to  the  ordinary  drawing  account, 
but  is  to  be  kept  separate,  and  to  receive  interest  at  any  specified 
rate  according  to  the  value  of  money  at  the  period  when  the 
transaction  takes  place.  The  form  of  the  deposit  note  was  simply 
this :  **  Eeceived  of  Mrs.  Badcock  one  hundred  and  fifty  pounds, 
to  account  for  on  demand/'  These  words  do  not  constitute  a 
promissory  note,  and  therefore  cannot  be  a  security  for  money 
within  the  meaning  of  the  trust  clause. 

It  is  laid  down  in  ByUs  on  Bills  (1) :  ^'If  there  be  no  words 
amounting  to  a  promise  to  pay,  the  instrument  is  merely  evidence 
of  a  debt^  and  may  be  received  as  such  between  the  parties — such 
is  the  common  memorandum,  1. 0.  U.**  The  deposit  note  is  there- 
fore a  simple  L  0.  IT.,  but  is  not  a  promissory  note.  The  authority 
for  this,  given  by  Mr.  Justice  Byles^  is  the  case  of  Home  v.  Bedr 
feam  (2).  There  the  words  of  the  document  were :  **  I  have 
received  the  sum  of  £20  which  I  borrowed  of  you,  and  I  have  to 
be  accountable  for  the  same  with  interest  ;**  and  it  was  held  to  be 
an  agreement  and  not  a  promissory  note.    There  was  a  similar 

(1)  11th  Ed.  pp.  11, 12.  (2)  4  Bing.  N.  C.  43S. 


VOL,  XI3L]  EQUITY  CASES.  226 

• 

decision  in  Sibree  v.  THpp  (1),  where  the  Plaintiff  deposited  with     y.-0.  M. 
the  Defendant  the  sum  of  £500,  and  the  Defendant  signed  the       1875 
following  memorandum : — ^*  Mr.  Sibree  has  this  day  deposited  with     hofkihs 
me  £500  on  the  sale  of  £10,300  £3  per  cent.  Spanish,  to  be     j^j^^ 

returned  on  demand."    That  was  held  not  to  be  a  promissory       

note.  And  in  Barry  v.  Harding  (2)  it  was  decided  that  an  1. 0.  U. 
given  to  the  testator  for  goods  sold  by  him  was  not  a  security  for 
money.  There  could  not  be  an  action  brought  on  an  I.  O.  n.|  nor 
could  there  be  an  action  upon  such  a  document  as  this  deposit  note. 
It  is  only  an  acknowledgment  of  debt,  which  does  not  amount  to  a 
promissory  note. 

But  these  words  have  already  been  distinctly  adjudicated  upon. 
In  Vaisey  v.  Beynolds  (3)  a  testator  gave  to  one  person  ''all  his 
moneys  in  hand,"  and  to  another  "  all  his  moneys  oat  on  securities." 
There  the  balance  at  his  bankers  was  held  to  pass  as  money  in 
hand.  And  the  case  of  Manning  v.  Purcell  (4)  is  still  more  con- 
clusive, for  there,  under  a  bequest  of  **  all  my  moneys,"  it  was  held 
to  include  a  balance  standing  to  the  credit  of  the  testator  at  his 
bankers  on  an  ordinary  current  account,  and  also  another  sum 
secured  by  deposit  notes  at  his  bankers  bearing  interest.  In 
Offle  V.  Knipe  (5)  it  was  even  held  that  bank  stock,  being  only  a 
share  in  the  capital  stock  of  a  banking  company,  did  not  pass  as 
a  security  for  money ;  and  it  was  decided  by  your  Honour  in 
1868^  in  Stein  v.  Biffierdonj  that  a  bequest  of  ''  ready  money  "  in- 
cluded not  only  money  of  the  testator  at  his  bankers  on  a  drawing 
account^  but  also  money  on  deposit  at  his  bankers. 

Mr.  Simmonds  appeared  for  the  demurrer  by  the  trustees. 

Mr.  J.  Pearson,  Q.C.,  and  Mr.  Bawlinaon,  in  support  of  the  bill : — 

The  testatrix  held  these  deposit  notes  of  the  bankers  at  the  time 
of  making  her  will,  and  she  must  have  considered  that  they  were 
securities  for  money,  as  in  fact  they  were,  whether  under  technical 
language  they  were  promissory  notes  or  not.  She  musty  there- 
fore, have  intended  to  bequeath  them  under  the  term  '^  securities 

(1)  16  M.  &  W.  23.  (3)  6  Ru88. 12. 

^2)  IJ.  &  Lat  475.  (4)  2  Sm.  &  Giff.  284';  7  D.  M.  &  0. 66. 

(5)  Law  Bep.  8  £q.  434. 
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y.^.  M.     for  money."    If  they  were  not  promissory  notes,  still  the  money 
1875       due  from  the  banker,  and  acknowledged  to  have  been  received  by 
HonoNB     ^^  ^  ^^  accounted  for,  might  have  been  recovered  either  in  one 
^*         Court  or  another,  and  she  called  them  what  she  supposed  them  to 
be — securities  for  money.    Therefore,  to  give  effect  to  the  mean- 
ing of  the  testatrix,  it  must  be  held  that  the  deposit  notes  passed 
under  the  trust  clause  in  the  will. 

The  passage  read  from  Mr.  Justice  Byles*  book  is  by  no  means 
so  clear  as  to  shew  that  these  deposit  notes  are  not  promissory 
notes,  for  he  says,  *^  No  precise  words  of  contract  are  essential  in  a 
promissory  note,  provided  they  amount  in  legal  effect  to  an  un- 
conditional promise  to  pay;  thus,  'I  promise  to  account  with 
A.  B,  or  order  for  £50,  value  received  by  me,'  has  been  held  a 
good  note  within  the  statute.'*  Where,  then,  is  the  difference 
between  *'  I  promise  to  account  for  £50,"  and  "  Beceived  Jt50 
to  account  for  ?"  The  case  cited  in  support  of  that  passage  is 
Morris  v.  Lee  (1).  Many  of  the  cases  cited  had  reference  only  to 
whether  the  documents  required  a  promissory  note  stamp  or  an 
agreement  stamp.  That  was  so  in  Home  v.  Bed/earn  (2)  and  Sibree 
V.  Tripp  (3),  but  still  they  were  securities,  and  the  money  might 
have  been  recovered  upon  them.  In  other  cases,  such  as  Barry  v. 
Harding  (4),  the  question  turned  chiefly  upon  the  construction  of 
the  wilL  In  that  case  it  was  held  that  the  L  0.  IT.  was  not  a  security 
for  money  within  the  meaning  of  the  particular  words  used  in  the 
codicil.    This  was  also  the  case  in  Manning  v.  PureeU  (5). 

But  there  are  cases  in  opposition  to  those  cited.  In  Woodhains 
V.  Anglo-Australian  Assurance  Company  (6)  a  director  of  a  com- 
pany indebted  for  calls  delivered  a  deposit  note  of  the  company 
to  the  Plaintiff  for  value  and  without  notice,  and  it  was  held  that 
the  company  were  liable  on  the  note,  and  could  not  set  off  against 
the  Plaintiff  the  amount  due  from  the  directors  for  calls;  and  in 
In  re  General  states  Company  (7),  where  the  directors  of  a  company 
gave  to  H.  an  instrument  by  which  the  company  undertook  to  pay 
to  the  order  of  JT.  £1000,  with  interest  half-yearly,  on  presentation 

(1)  1  Sir.  629.  (4)  IJ.  A  Lat  475. 

(2)  4  Bing.  N.  C.  433.  (5)  2 Sm.  & Giff. 284 ;  7  D.M.&G.65. 
(8)  15  M.  &  W.  28.  (6)  8  Giff.  238. 

(7)  Law  Bep.  8  Gh.  758. 
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of  the  annexed  warrants,  it  was  held  that  this  was  a  promissory     y.*0.  M. 
note,  but  even  if  it  were  not  so,  still  the  company  were  bound  to        1875 
pay  upon  it    If,  therefore,  these  documents  were  not  promissory     Hopkibb 
notes,  they  were  securities  for  money,  since  the  money  secured     Amnr. 
upon  them  might  be  recovered ;  so  we  say,  with  respect  to  the        — 
deposit  notes  of  this  testatrix,  if  they  were  not  promissory  notes 
they  were  securities  upon  which  the  £600  could  have  been  re- 
covered, and  under  any  circumstances  they  were  intended  by  the 
testatrix  to  pass  under  the  words  "  securities  for  money." 

Sib  R.  Malins,  V.C.  : — 

If  I  were  to  construe  this  will  according  to  what  I  believe  to 
have  been  the  intention  of  the  testatrix,  I  should  say  that  she 
meant  to  include  the  deposit  notes  under  the  words,  **  all  bonds, 
promissory  notes,  and  other  securities  for  money  in  my  hands  at 
the  time  of  my  decease,  and  all  money  due  thereon  " ;  but  I  am 
bound  to  give  effect  to  the  words  of  the  will  in  accordance  with 
the  authorities.  The  particular  gift  will,  of  course,  only  pass  what 
is  actually  included  in  it,  and  those  portions  of  the  testatrix's  pro- 
perty not  comprised  in  the  words  of  that  clause  will  pass  under 
the  residuary  bequest  It  is  said  that  these  deposit  notes  given  by 
the  bankers  are  securities  for  money,  and  I  should  have  been  of 
that  opinion  but  for  the  cases  which  have  already  been  decided. 
I  should  have  thought  the  testatrix  would  have  regarded  deposit 
notes  as  securities  for  money,  and  if  the  case  were  res  integra  I 
should  so  decide,  but  I  find  that  the  subject  has  been  already 
adjudicated  upon.  There  are  cases  in  which  it  has  been  decided 
that  where  a  person  has  money  in  a  bank,  and  gives  all  the 
money  at  his  bankers,  that  includes  also  any  money  he  may  have 
on  a  deposit  account.  That  was  the  decision  in  Vaisey  v. 
Baynoldi  (1),  where  a  testator  gave  to  one  person  '^  all  my  money 
in  hand,"  and  to  another  "  all  my  money  out  on  securities,"  and 
there  the  balance  at  his  bankers  was  held  to  pass  as  money  in 
hand.  Then  in  Manning  v.  PwreeU  (2)  there  was  a  bequest  of  ''all 
my  moneys,'*  and  the  testator  was  possessed  of  £2000,  the  balance 
on  his  current  account  at  his  bankers,  and  was  also  entitled  to 

(i;  5  Boas.  12.  (2)  2  Sm.  &  Giff.  284 ;  7  D.  M.  &  G.  55. 
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y.^.  M.     £2500  on  deposit  notes  of  his  bankers  bearing  interest  payable  on 

1875        presentation ;  both  these  sums  were  held  to  pass  under  the  words 

Hotuns     "  *^1  ^7  nioneys."     Now  what  is  a  security  for  money  ?    On© 

^^V         would  say  that  an  I.  0.  IT.  would  be  a  security  for  money,  and 

I  should  have  been  inclined  to  think  that  it  was  so ;  but  I  find  it 

has  been  held  that  under  the  words  **  securities  for  money "  an 
1. 0.  IT.  will  not  pass.  K  that  is  so,  I  cannot  see  how  a  deposit  note 
from  a  banker  can  be  considered  as  a  security  for  money.  The 
case  of  Stein  v.  BUherdan,  decided  by  me  in  I8689  bas  been 
cited.  I  there  had  to  decide  the  e£fect  of  the  words  **  ready 
money."  I  held  that  it  was  intended  to  pass  the  money  of  the 
testator  at  his  bankers  on  a  drawing  account,  and  on  deposit  at 
call  at  the  time  of  his  death,  but  not  interest  on  mortgages  or 
dividends  on  stock.  Now  what  are  the  deposits  in  this  case  ?  I 
must  take  it  as  the  bill  states,  that  the  testatrix  had  from  time  to 
time  deposited  money  at  her  bankers  to  the  amount  of  £600,  and 
that  she  had  taken  a  note  in  the  shape  of  an  acknowledgment  of 
the  receipt  of  the  money  which  was  to  be  accounted  for.  Now,  as 
between  the  banker  and  his  customer,  the  contract  must  be  taken 
to  depend  upon  the  written  document  by  which  the  banker 
acknowledges  the  receipt  of  a  sum  of  money  to  be  accounted  for 
on  demand ;  and  if  the  customer,  under  such  circumstances,  were  to 
overdraw  his  current  account,  and  the  banker  were  to  dishonour  a 
draft  while  he  had  money  of  his  customer  in  his  hands  upon  a 
deposit  account,  upon  such  a  receipt  as  was  given  in  this  case,  the 
banker  would  be  liable  to  an  action  for  damages. 

I  must  regard  this  money,  then,  as  if  it  were  money  in  the 
hands  of  the  bankers  on  an  ordinary  drawing  account,  and  must 
hold  that  it  does  not  pass  under  the  bequest  of  securities  for  money. 
The  executors,  therefore,  have  done  right  in  paying  it  to  the 
persons  entitled  under  the  residuary  bequest,  and  the  demurrers 
must  be  allowed. 

Solicitor  for  the  Plaintiffs :  Mr.  Crosse. 

Solicitors  for  the  Defendants :  Messrs.  Markhy,  Tarry,  &  Stewart; 
Mr.  SomerviBe. 
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BATLEY  V.  KTNOOK.  (No.  2.) 

[1873    B.    178.] 

Pniciice^  Patent — Trial  of  Issues — Particidars  of  Breaches, 

Although  upon  the  trial  of  qnestions  in  a  patent  suit  the  Plaintifl's 
particulars  of  hreaches  should  give  the  Defendant  full,  fair,  and  distinct 
notice  of  the  case  intended  to  he  made  against  him,  it  is  not  necessary,  in 
the  case  of  an  alleged  infringement  of  a  patent  for  improvements  of  a  parti- 
cular article  (e.^.,  cartridges),  for  the  particulars  to  point  out  the  precise 
portions  of  the  specification  alleged  to  have  been  infringed  when  the  thing 
alleged  to  he  an  infringement  has  been  made  an  exhibit. 

In  this  sait^  which  was  instituted  for  the  purpose  of  restraining 
an  alleged  infringement  of  a  patent  (vested  in  the  Piaintifis  by  as- 
signment) for  improvements  in  cartridges  adapted  to  breech-loading 
fire-arms,  the  following  issues  had  been  settled  for  trial  before  the 
Vioe-Chancellor  witiiiout  a  jury : — 

1.  Whether  Messrs.  Jones  (to  whom  the  patent  was  granted  in 
1865)  were  the  first  and  true  inventors  of  the  undisclaimed  por-* 
tions  of  the  patent. 

2.  Novelty  of  invention. 

3.  Infringement. 

On  the  12th  of  November,  1874,  an  application  by  the  Plaintiff 
for  leave  to  inspect  the  Defendants'  manufactory,  and  all  cart- 
ridges and  machinery  therein,  was  refused  (1). 

The  Plaintiff  had  delivered  the  following  particulars  of 
breaches : — 

That  the  Defendants,  between  the  9th  of  September,  1871  (the 
date  of  amending  the  specification  by  disclaimer),  and  the  30th  of 
May,  1873  (the  date  of  filing  the  bill),  made  or  sold,  or  caused  to 
be  made  or  sold,  cartridges  made  in  the  manner  described  in  the 
specification  of  the  patent  granted  \x>  J.&  F.  J.  Jone$^  dated  the 
4th  of  October,  1865,  as  amended  by  the  disclaimer  and  memo- 
randum of  alteration  dated  the  9th  of  September,  1871,  in 
Plaintiffs  amended  bill  of  complaint  filed  in  this  cause  re« 
spectively  mentioned :  that  is  to  say,  in  particular  cartridges,  made 

(1)  Ante,  p.  90. 
You  XIX.  R  2 
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y.-0.  B.     respectiyely  with  a  case  to  which  is  attached  a  metal  head,  and 
1874       haying  a  cup  or  chamber  formed  in  the  manner  described,  solid 
Batlet     to  and  in  a  piece  with  the  head^  as  and  for  the  purposes  men- 
Kthook      tioned  in  the  said  specification. 

(So.  2.)         The  Defendants  now  moved  that  the  Plaintiff  should  furnish 
further  particulars  of  the  breaches  alleged. 

Mr.  Swanston^  Q.C.y  and  Mr.  Macrory  (Mr.  E.  O.  WiUis  with 
them),  for  the  Defendants,  in  support  of  the  motion : — 

The  Plaintiff's  particulars  of  breaches  are  too  wide,  inasmuch 
as  they  simply  charge  us  with  infringement,  without  specifying- 
time,  place,  or  circumstances,  or  the  portions  of  the  invention 
alleged  to  have  been  infringed ;  and  give  us  no  notice  of  the 
^ase  against  us  on  which  the  Plaintiff  intends  to  rely.  Under  the 
general  jurisdiction  of  the  Court,  a  Plaintiff  has  been  ordered  to 
dpecify  and  point  out  the  particular  articles,  shewn  in  the  draw- 
ings annexed  to  the  specification,  in  respect  of  which  the  infringe- 
ment, on  which  he  intended  to  rely,  had  taken  place :  Perry  v. 
Mitehell(l) ;  and  by  15  &  16  Vict.  c.  83,  ss.  41,  43,  it  is  provided 
that  in  actions  for  infringement  of  patents,  particulars  of  the 
breaches  complained  of,  and  of  objections  on  which  the  Defendant 
intends  to  rely,  shall  be  delivered;  that  at  the  trial  no  evi- 
dence shall  be  allowed  in  support  of  any  alleged  infringement, 
er  of  any  objection  impeaching  the  validity  of  the  patent^  which 
shall  not  be  contained  in  the  particulars  so  deliyered ;  and  that  in 
taxing  the  costs,  regard  shall  be  had  to  the  particulars  delivered 
in  the  action.  A  mere  allegation  of  general  user  is  too  wide : 
Moryan  v.  Fuller  (2).  We  ask  for  a  similar  order  to  that  made  in 
Lamb  v.  Nottingham  Manufadurinff  Company  (before  the  Master 
of  the  Eolls  on  the  14th  March,  1874),  in  which  the  Plaintiffs  were 
ordered  to  specify,  '*  by  reference  to  the  pages  and  the  lines,  the 
parts  of  the  Plaintiffs'  specification  in  respect  of  which  such 
alleged  breaches  have  been  committed." 

Mr.  Kay,  Q.C.,  and  Mr.  Aston,  Q.C.  (Mr.  Locoek  WeVb  with 
them),  for  the  Plaintiff:— 

We  have  been  denied  inspection  of  the  Defendants'  works,  and 

(1)  WtbBt.  P.  C.  269.  (2)  Law  Rep.  2  Eq.  297. 
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there  beiog  no  admission  by  the  Defendants  of  infringement,     V.-CB. 
or  inspection  allowed  to  the  Plaintiff,  as  in  Lawh  v.  Nottingham        1874 
Manufcus^ring  Company^  which  was  an  nncontested  case  upon      batlet 
these  points,  and  therefore  no  authority  upon  the  present  motion,     kthook 
we  have  to  prove  the  case  of  infringement  which  we   allege      (Na2.) 
against  them  as  best  we  can.    On  the  other  hand,  the  Defen- 
dants, by  the  pleadings  and  particulars,  and  by  the  particular 
cartridges  which  we  produce  as  exhibits,  and  undertake  to  prove 
to  be  of  their  manufia»cture  and  infringements  of  our  patent,  have 
full  notice  of  the  case  intended  to  be  made  against  them.    Under 
these  circumstances,  the  Plaintiff  will  not  be  tied  down  to  the 
precise  terms  of  scientific  definition,  by  being  compelled  to  set  out 
with  minute  particularity  the  parts  of  the  specification  alleged  to 
have  been  infringed :  Needham  v.  (kdey  (1) ;  Talbot  v.  La  Boehe  (2). 
Let  the  Defendants  admit  that  the  cartridges  which  we  produce 
are  of  their  manufacture,  and  then  eadii  qtuestio  as  to  what  is 
charged  with  being  an  infringement  of  our  patent. 

Mr.  Swanston,  in  reply : — 

Talbot  V.  La  Boehe  was  the  case  of  a  patent  for  a  chemical 
process,  and  as  the  slightest  deviation  from  the  proportions  indi- 
cated would  have  been  fatal  to  the  Plaintiff  on  technical  grounds, 
be  was  not  tied  down  to  giving  a  statement  of  the  particular 
parts  of  the  specification  alleged  to  have  been  infringed.  In 
Needham  v.  Oxley,  the  partictdar  machines  constructed  by  the 
Defendant^  and  complained  of  as  infringements  of  the  patent,  were 
all  specified  in  the  particulars  of  breach.  We  do  not  want  to  tie 
down  the  Plaintiffs,  but  we  are  entitled  to  full  and  fair  notice  of 
what  is  alleged  against  us,  without  having  to  be  prepared  with 
evidence  upon  every  line  of  the  specification. 

Sib  James  Bacon,  V.O.  : — 

All  tKat  is  required  and  provided  by  the  Patent  Law  Amend" 
ment  Act,  1852,  which  has  made  no  alteration  in  the  practice  to 
be  observed  in  these  cases,  is  that  the  Defendants  shall  not  be 
taken  by  surprise ;  and  it  is  the  duty  of  the  Judge  to  take  care 
that  by  the  particulars  of  breaches  they  shall  have  full  and  fair 

(1)  1  H.  &  M.  248.  .    (2)  15  C.  B.  310. 
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y.-€.  B,  notice  of  the  case  that  they  will  have  to  meet.  In  this  case  the 
1874  issue  between  the  parties  is  as  plain  and  simple  as  can  well  be. 
Batlkt  ^he  bill  charges  that  the  Defendants  have  made  cartridges  in  the 
Knoox.  Incomer  and  shape  and  of  the  material  described  in  the  PlaintifiTs 
0^0^')  patent.  In  support  of  his  case,  the  Plaintiff,  who  has  been 
refused  access  to  the  Defendants'  works,  produces  cartridges — ^the 
yery  thing  in  dispute — which  he  alleges  to  be  an  infringement ; 
and  he  undertakes  to  prove  that  these  things  which  he  pro- 
duces are  of  the  manufacture  of  the  Defendants.  These  articles 
have  been  made  exhibits  in  the  cause,  and  the  Plaintiff  in  pro- 
ducing them  has,  in  my  judgment,  given  the  Defendants  all  the 
information  which  they  can  require,  for  they  best  know  what 
they  have  or  have  not  done*  The  case  of  Lanib  v.  NoUingham 
Manufacturing  Company  has  been  referred  to,  and  urged  to  be 
an  authority  for  the  order  now  asked ;  but  that  was  the  case  of  a 
complicated  machine.  In  that  case  there  had  been  inspection  and 
examination,  and  there  the  Plaintiff  had  very  properly  been 
required  to  point  out  what  particular  parts  of  the  machine  he 
alleged  to  be  infringements  of  his  patent.  There  is  no  analogy 
between  that  case  and  this.  Here,  the  very  thing  in  dispute 
which  is  no  bigger  than  one's  thumb,  and  is  not  a  complicated 
machine,  is  made  an  exhibit.  What  ground,  therefore,  is  there 
for  the  objection  as  to  insu£Sciency  of  the  particulars,  when  a 
Plaintiff  produces  the  exhibit,  and  says,  **  I  hold  in  my  hand  the 
very  article  by  which  you  infringe  ?"  It  would  be  only  hampering 
the  Plaintiff  to  compel  him  to  specify  minutely  the  particular  por- 
tions of  his  specification  alleged  to  have  been  infringed ;  and  as  I  am 
of  opinion  that  the  Defendants,  by  the  pleadings  and  particulars 
of  breaches,  have  had  full,  fair,  and  sufficient  notice  of  the  case 
intended  to  be  raised  against  them,  the  motion  must  be  refused 
with  costs. 

Solicitors :  Messrs.  Stibbard  dk  Cronshey ;  Messrs.  Trehems  db 
Wolferstan. 
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HEARTLEY  v.  NICHOLSON.  V.^B. 

[1872    H.    290.]  ]^ 

Dee,  15, 16, 
Voluntary  Oift-^Intended  Transfer  of  Property-^Dedaration  of  Trwt,  19. 

1876 


Testator,  who  was  the  owner  of  a  share  ia  a  colliery,  on  the  11th  of 
Felwruary,  1866,  wrote  to  the  PlaintifiF,  his  daughter,  as  follows :— "  I  have  ''^  ^^• 
another  present  to  make  shortly,  one  share  oiByhope  CcUiery  •  .  .  and  you 
may  now  consider  that  you  have  this  yourself  from  2nd  January  to  raceive 
dividends  upon.  I  am  also  giving  to  Sarah  one,  the  same."  On  the  17th  he 
attended  a  meeting  of  shareholders  in  the  colliery,  and  signed  the  following 
entry  in  the  minute  book : — "  That  Mr.  N,^b  "  (his  own)  *'  proposition  of 
transferring  two  of  his  shares  to  the  parties  undernamed  be  agreed  to,  viz.'* 
(the  Plaintiff  and  her  sister).  It  was  admitted  that  this  signature  was  not 
sufficient,  according  to  the  regulations  of  the  deed  of  partnership,  to  pass  the 
property  in  the  shares.  On  the  25th  of  February  he  again  wrote  to  the  Plain- 
tiff : — *'•  I  have  arranged  and  made  all  right  with  the  shares  for  you  and 
Sarahj  and  dividends  will  be  sent  from  2nd  January."  On  the  4th  of  March, 
the  testator  wrote  to  the  Plaiutiff: — ''Next  meeting  (private)  we  will  be 
enabled  to  make  another  dividend,  when  you  and  Sarah  will  be  informed.'^ 
On  the  16th  of  March  be  sent  the  Plaintiff  a  cheque  for  the  first  dividend, 
with  a  letter  thus : — "  Herewith  I  enclose  cheque  for  £37  10«.,  which  you 
can  receive  at  the  bank  .  .  .  first  dividend,  made  this  day/'  On  the  18th 
of  March  ho  again  wrote  to  the  Plaintiff,  as  follows:-!-" I  have  yours  in 
reply  to  the  receipt  of  dividend — long  may  you  live  to  enjoy  it ;"  and  in 
the  same  letter,  after  referring  to  the  meeting  of  the  17  th  of  January,  he 
further  said : — "  Well,  when  I  got  in,  I  openly  at  once  asked  the  question 
in  the  presence  of"  (four  persons  whom  he  named),  "  I  was  about  to  give  to 
my  two  daughters  one  share  each,  and  which  is  the  way  to  do  it  ?  They 
were  all  pleased.    It  was  entered  in  the  minutes  of  the  book  "  :-«• 

Hddj  that  the  above  expressions  in  letters,  signature  ^of  minute,  and 
gift  of  dividend,  did  not  amount  to  a  declaration  by  the  testator,  nor  to 
proof  of  an  intention  and  determination  on  his  part,  that  he  would  hold 
the  shares  for  the  Plaintiff ;  but  that  the  testator,  having  the  desire  and 
intention  that  she  should,  from  and  after  the  11th  of  February,  1865,  have 
the  bhares  as  her  property,  failed  to  fulfil  that  desire,  and  complete  that 
intention. 

Cause. 

At  the  date  of  the  transactions  below  mentioned  the  Byhope 
CoUiery,  in  the  county  of  Durham,  was  divided,  in  point  of  in- 
terest into  512  shares,  of  which  four  were  commonly  held  together 
— snch  four  512ths  being  usually  spoken  of  and  treated  as  one 
••share." 
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T.-G.  B.  In  the  beginning  of  the  year  1865  the  testator,  William  Nichd' 

1874  Bon^  was  the  owner  of  seyeral  of  these ''  shares." 
Heaotlbt  •'^y  ^^  AqqA,  of  partnership  under  which  the  colliery  company 
^    ^'  was  constituted,  dated  the  1st  of  January,  1859,  it  was,  amongst 
other  things,  provided  as  follows : — 

32.  That  no  partner  should  sell  or  transfer  by  way  of  sale  to 
any  person  (not  being  his  son,  brother,  or  nephew)  any  share  held 
by  him  in  the  co-partnership,  save  under  the  provision  in  that 
behalf  thereinafter  contained,  and  that  no  partner  should  on  any 
other  occasion,  without  the  consent  of  a  special  meeting  of  the 
co-partners,  transfer  any  such  share  to  any  person  not  being  a 
co-partner. 

38.  That  all  transfers  of  shares  in  the  said  co-partnership 
should  be  in  a  form  approved  of  by  the  solicitor  of  the  co-partner- 
ship, otherwise  the  same  should  be  void,  and  that  all  transfers 
should  forthwith  after  execution,  or  in  cases  of  such  purchase  as 
therein  referred  to  at  such  time  as  therein  provided  in  that  behalf, 
be  lodged  at  the  principal  office  of  the  co-partnership. 

39.  That  no  person  should  thereafter  be  admitted  or  become 
a  partner  in  the  said  co-partnership  until  he  should  have  lodged 
the  deed  or  instrument  of  transfer  (if  any)  to  him  at  the  principal 
office  of  the  co-partnership,  and  until  he  should  have  executed 
and  lodged  as  aforesaid  some  deed  approved  by  the  solicitor  of 
the  partnership,  and  prepared  by  him  at  such  person's  expense^ 
by  which  such  person  should  bind  himself  to  observe,  perform,  and 
become  subject  to  the  covenants  and  provisions  oontained  in  or 
made  by  virtue  of  the  now-stating  indenture,  and  that  until  the 
requisitions  of  that  clause  were  complied  with,  any  deed  or  in- 
strument of  transfer  which  might  have  been  executed  should,  as 
regarded  the  co-partnership,  be  of  no*effect. 

On  the  11th  of  February,  1865,  the  testator  wrote  to  his 
daughter  Louisa^  the  wife  of  the  Bev.  Charles  TebhoU  HearUeif,  in 
these  terms : — 

*'  I  have  another  present  to  make  shortly,  one  share  of  Byhope 
Cottiery  •  •  •  making  all  alike,  and  you  may  now  consider  that 
you  have  this  to  yourself  from  2nd  January  to  receive  dividends 
upon.    I  am  also  giving  to  Sarah  one«  the  same,  which  will  I 
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trust  make  yoa  both  more  independent  .  •  •  •  the  share  is  worth     Y.-O.  B« 

£2000,"  1874 


On  the  17th  of  February  an  ordinary  meeting  of  the  partners  ^^^^^^^^'^'^ 
was  held,  at  which  the  testator  and  two  of  his  sons,  William  and  Niohomoh. 
John,  who  were  iJso  pctrtners,  and  other  partners,  were  present. 
At  this  meeting  the  testator  announced  his  intention  of  transfer- 
ring one  of  his  shares  to  each  of  his  two  daughters,  Louisa  HearUey 
and  Sarah  Elizaheih,  the  wife  of  William  Lewers.  This  proposal 
was  agreed  to,  as  appeared  by  the  following  entry  in  the  minute 
book: — 

**  That  Mr.  Niehoison's  propositions  of  transferring  two  of  hia 
shares  to  the  parties  under-named  be  agreed  to,  viz. — 

«i.  N.  HeaHley,  1  per  128.    . 
**  8.  E.  Lewers,  1  per  128." 

This  minute  was  written  in  the  book  by  John  Nichohon,  and  was 
signed  by  the  testator. 

On  the  25th  the  testator  wrote  to  his  daughter  Loudm  as  fol- 
lows : — 

**  I  have  arranged  and  made  all  right  with  the  shares  for  you 
and  Sarah,  and  dividends  will  be  sent  from  2nd  January." 

On  the  4th  of  March  the  testator  wrote  again  to  his  daughter 
as  foUows : — 


**  Next  meeting  (private)  we  will  be  enabled  to  make  another 
dividend,  when  you  and  Sarah  will  be  informed." 

On  the  16th  of  March  the  testator  sent  to  his  daughter  Louisa 
a  cheque  drawn  in  the  name  of  the  partnership  firm,  for  the  first 
dividend  which  became  due  on  one  *'  share,"  with  a  letter,  in  which 
was  the  following  passage : —    * 

''Herewith  I  enclose  cheque  for  £87  10s.,  which  you  can  re- 
ceive at  the  bank  in  Swansea,  first  dividend,  made  this  day." 

On  the  18t}i  of  March  the  testator  again  wrote  to  his  daughter 
Louisa,  as  follows : — 

<'  I  have  yours  in  reply  to  the  receipt  of  dividend,  long  may  you 
live  to  enjoy  it"  «...  (After  referring  to  the  meeting  of  the  17th 
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.  V.-O.  B.  of  Jannaiy,  the  writer  continued  ) :  ''  Well,  when  I  got  in»  I  openly 
1874  at  once  asked  the  qnestion  in  the  presence  of  Haddock^  the  book 
keeper,  /.  Beedy  John  Taylor  and  John  Nicholson^  'I  was  abont  to 
give  to  my  two  daughters  one  share  each,  and  which  is  the  way  to 
do  it  ? '  They  were  all  pleased.  It  was  entered  in  the  minutes  of 
the  booL" 

On  the  10th  of  July,  1865,  the  testator  made  his  will,  whereby 
he  bequeathed  a  sum  of  £3000  in  trust  for  each  of  his  daughters, 
Mrs.  HearOey  and  Mrs.  Lewers ;  and  also  bequeathed  two  of  the 
shares  in  the  colliery  to  his  trustees,  upon  certain  trusts  as  to  one 
of  such  shares  for  the  benefit  of  Mrs.  HearOey ^  her  husband  and 
children.  He  further  devised  and  bequeathed  to  his  sons  {WUUavi^ 
and  John  Nicholson)  all  the  residue  of  bis  real  and  personal  estate. 

The  testator  died  on  the  12th  of  September,  1865. 

After  his  death  the  dividends  upon  one  "  share "  only  in  the 
colliery  were  paid  to  Mrs.  HearOey^s  trustees,  and  her  name  was 
entered  in  the  ledger  of  the  company  as  the  owner  of  such 
"  share." 

On  the  14th  of  December,  1872,  the  bill  was  filed  by  Mr.  and 
Mrs.  HearHey  against  William  and  John  Nicholson,  claiming  in  sub- 
stance one  *'  share  "  (viz.,  four  512th8)  in  the  colliery,  in  addition 
to  the  **  share  "  bequeathed  by  the  will.  The  Defendants,  on  the 
other  hand,  claimed  the  same  "  share "  as  part  of  the  testator's 
residuary  personal  estate. 

The  bill,  as  amended,  prayed  for  an  account  of  the  £3000  legacy, 
and  for  payment  or  security  of  the  same ;  for  a  declaration  that 
upon  the  testator's  decease  one  share  (four  512ths)  in  the  colliery 
became  and  still  was  unconditionally  subject  to  the  trusts  of  the 
will  in  favour  of  the  Plaintiffs ;  for  an  account  and  payment  of  the 
dividends  of  such  last-mentioned  share ;  and  further,  for  a  declara- 
tion that  the  female  Plaintiff,  for  her  separate  use,  or  at  all  events 
the  Plaintiffs,  or  one  of  them,  was  or  were,  and  had  or  had  been 
from  the  testator's  decease  entitled,  independently  of  the  will,  to 
one  other  share  (four  512th8)  of  the  colliery ;  and  for  consequential 
relief. 

The  prayer  of  the  bill,  so  far  as  it  related  to  the  £3000  legacy 
and  the  first  mentioned  ^'  share,"  was  not  disputed. 
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Mr.  Cole,  Q.O.,  Mr.  Kay,  Q^C,  and  Mr.  Bomer,  for  the  Plain-     V.-C.  B. 
tiffs : —  1874 


Tho  letters  and  acts  of  the  testator  amounted  to  a  valid  and    Hcabtlxt 
complete  declaration  of  trust  of  this  ** share"  in  favour  of  the  Kiobolboh. 
Plaintiffs;  enough  was  done  by  the  testator  to  constitute  himself 
a  trustee  for  them :  Wheattey  v.  Purr  (1) ;  Thorpe  v.  Owen  (2) ; 
SapUton  V.  Stapleton  (3);    Oray  y.  Oray  (4);    Vandenhery  v. 
Palmer  (5) ;  Es^  parte  Pye  (6) ;  Kekewieh  v.  Manning  (7). 

No  presumption  of  satisfaction  arises  in  this  case :  Lord  Chi" 
Chester  r.  Coventry  (8) ;  Hall  r.  HUl  (9) ;  Wilson  v-  O'Leary  (10). 

Mr.  Jaekeon,  Q.G.,  Mr.  OhiUy,  Q.a,  and  Mr.  Caldeeott,  for  the 
Defendants : — 

The  intention  of  the  testator  was  to  make  a  gift,  but  he  never 
fulfilled  the  intention ;  his  expressions  and  acts  all  point  to  some- 
thing to  be  done  thereafter. 

Ko  doubt  where  a  person  possessed  of  personal  estate  makes  a 
clear  declaration  of  trust,  there,  though  he  retains  the  property  in 
his  possession,  he  retains  it  for  the  benefit  of  the  cestui  que  trust. 

MUroy  v.  Lord  (11)  contains  a  well  known  exposition  of  the 
law  (12)  with  regard  to  what  is  necessary  to  make  a'  voluntary 
settlement  efiectual.  The  Lord  Justices  held  that  what  was  done 
in  that  case  did  not  amount  to  a  perfect  gift.  They  then  pro- 
ceeded to  lay  down  the  doctrine  that  a  Court  of  Equity  will  not 
make  perfect  an  imperfect  gift ;  and  then  came  the  further  ques- 
tion whether  by  the  acts  of  the  settlor  he  had  constituted  himself 
a  trustee  for  the  purposes  of  the  settlement.  Lord  Justice  Turner 
declared  that  the  Court  would  not  be  justified  in  so  treating  him, 
and  said  (13) :  '^  By  doing  so  we  should  be  converting  the  settle^ 
ment  or  the  parol  declaration^  to  a  purpose  wholly  different  from 
that  which  was  intended  to  be  effected  by  it,  and,  as  I  have  said, 

(1)  1  Keen,  651.  (7)  1  D.  M.  &  G.  176. 

(2)  5  Beav.  224.  (8)  Law  Rep.  2  H.  L,  71, 

(3)  14  Sim.  186.  (9)  1  D.  &  War.  94. 

(4)  2  Sim.  (N.  S.)  273.  (10)  Law  Rep,  7  Ch.  448. 

(5)  4  K.  ft  J.  201.  (11)  4  D.  F.  &  J.  264. 
(6).  18  Ves.  140,  (12)  Ibid.  274. 

(13)  4  D.  F.  &  J.  275. 
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y.-O.  B.     creating  a  perfect  trust  out  of  an  imperfect  transaction."    These 

1874       remarks  apply  precisely  to  this  case. 
HsAimjcY        ^^®  theory  of  this  bill  is  the  decision  in  Biehardaon  v.  Biehard^ 
son  (1),  but  the  authority  of  that  case,  and  of  Morgan  v.  Matter 
Ban  (2),  isy  to  say  the  least,  very  much  shaken  by  Warriner  y. 
Rogers  (3)  and  Richards  v.  Ddbridge  (4). 

We  say,  then,  there  was  never  any  transfer  of  this  share  inter 
vivos,  nor  any  attempt  at  one :  if  there  had  been,  the  Plainti£& 
must  have  been  held  to  be  satisfied,  or  put  to  their  election ;  and, 
moreover,  there  was  no  valid  declaration  of  trust.  The  corre- 
spondence, taken  together  with  the  signature  of  minute,  and  the 
payment  of  dividend,  were  not  enough :  Hughes  v.  StMs  (5) ; 
SmUh  V.  Wards  (6). 

The  doctrine  of  presumption  against  double  portions  applies : 
Einehdiffe  v.  Einehdiffe  (7) ;  Lady  Thywne  y.  JEarl  of  Glengall  (8). 

To  establish  the  constitution  by  the  testator  of  himself  as  trustee, 
his  mind  and  intention  just  before  his  death  must  be  looked  at 
and  considered.  How  did  he  express  himself?  There  is  little 
difficulty  in  coming  to  the  conclusion  that  his  expressions  had 
reference  to  future  action.  How  did  he  act?  He  gave  the  divi- 
dends to  his  daughter.  There  is  more  difficulty  in  this ;  but  the 
true  meaning  is,  that  he  meant  to  give  the  dividends,  until  he 
gave  the  share,  which  of  course  would  carry  the  dividends. 

Mr.  JTay,  in  reply. 


1875.  Jan.  11.    Sib  James  Bacok,  Y.C.  : — 

The  bill  in  this  suit  prays  that  the  Defendants,  who  are  the 
executors  and  residuary  legatees  of  the  testator  Wittiam  Nidtobon, 
may  pay  and  secure  a  legacy  of  £3000  bequeathed  upon  trusts 
for  the  benefit  of  the  Plaintififs  as  expressed  in  the  will ;  and  also 
four  512th  shares  in  a  company  or  partnership  called  the  Byhope 
OclUiery,  in  which  the  testator  was  a  partner;  and  the  Plainti& 
ask  further,  for  a  declaration  that  the  Plaintiffs  are  entitled  to 

(1)  Law  Bep.  3  Eq.  68G.  (5)  1  Hare,  476. 

(2)  Ibid.  10  £q.  475.  (6)  16  Sim.  66. 

(3)  Ibid.  16  Eq.  340.  (7)  3  Yes.  616,  626,  627. 

(4)  Ibid.  18  Eq.  11.  (8)  2  H.  L.  a  131. , 
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four  other  512tli  shares  in  the  same  colliery  in  addition  to  the     y.-<x  B. 
foar  shares  bequeathed  for  their  benefit  by  the  will.  1S76 

The  claim  as  to  the  legacy  and  the  first-mentioned  shares  is  not 


disputed  by  the  Defendants,  but  as  to  the  secondly-mentioned         *• 
shares  the  Defendants  insist  that  they  formed  part  of  the  estate       -i-.-. 
of  the  testator  at  the  time  of  his  decease,  and  therefore  passed 
to  the  Defendants  by  the  residuary  bequest  contained  in  the  wilL 

The  Flaintifib  allege  and  insist  that  by  the  manner  in  which 
the  testator  dealt  with  these  shares  in  his  lifetime  he  constituted 
himself  a  trustee  of  them  for  the  Flainti£b.  And  this  contention 
has  been  the  subject  of  the  arguments  which  have  been  addressed 
to  the  Court,  and  it  alone  calls  for  judicial  decision. 

All  such  questions  are,  from  their  very  nature,  of  difficulty,  and 
Bometimes  of  very  great  nicety.  The  difficulty  is  occasioned  by  the 
desire  which  the  Court  must  feel  to  give  full  effect  to  the  intention 
of  the  party  or  parties  to  the  transaction,  and  by  the  duty  which 
the  Court  is  under  of  preserving  unimpaired  those  rules  which  have 
been  established  and  which  form  the  law,  eyen  though  they  should 
frustrate  the  plain  intention.  The  nicety  often  arises  from  the 
attending  circumstances,  because  they  require  the  closest  consider 
ration  in  order  to  arrive  at  a  satisfactory  conclusion  as  to  what  was 
the  true  intention,  and  as  to  the  propriety  of  carrying  that  inten- 
tion into  effect 

The  cases  in  the  books,  which  are  more  or  less  applicable  to  the 
present  (many  of  which  have  been  referred  to  in  the  discussion 
before  me),  exhibit  instances  of  the  manner  in  which  the  Court  has 
discharged  the  duty  imposed  upon  it,  and  establish  the  rules  by 
which  that  duty  is  prescribed. 

The  facts  necessary  to  be  borne  in  mind  appear  to  be  these : 
The  testator,  who  carried  on  the  business  of  a  shipowner  at  Sunder* 
land,  in  partnership  with  his  sons,  the  Defendants,  was,  as  I  have 
said,  a  member  of  a  joint  stock  company,  owning  and  working  for 
their  common  benefit  a  colliery  called  the  Byhope  Coal  Company, 
the  shares  in  which  were  divided  into  512.  The  Defendants  as 
well  as  the  testator  were  owners  of  shares  in  the  same  company. 
The  constitution  of  the  company  was  established  by  a  deed,  which, 
among  other  things,  provided  that  no  partner  should  transfer  any 
of  hiB  shares  without  the  consent  of  a  special  meeting  of  the  co- 
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V.-O.  B.     partners^  that  all  transfers  should  be  in  a  prescribed  form,  and 
1S76       that  no  person  should  be  admitted  as  a  partner  until  he  should 
TT«Aiw,»Y    hBive  executed  a  deed  binding  himself  to  perform  all  the  conditions 
^'         and  provisions  contained  in  the  original  partnership  deed. 
—    *       On  the  11th  of  February,  1865,  the  testator  wrote  to  the  Plain- 
tiff, his  daughter,  in  these  terms :  *^  I  have  another  present  to  make 
shortly — one  share  of  Byhope  CoUiery  •  •  •  and  you  may  now  con- 
sider that  you  have  this  to  yourself  from  2nd  January  to  receive 
dividends  upon.    I  am  also  giving  to  Sarah  one,  the  same."    An 
ordinary  meeting  of  the  partners  in  the  colliery  took  place  on  the 
17th  of  the  same  month  of  February,  at  which  the  testator,  his 
two  sons,  the  Defendants,  and  other  partners  in  the  colliery  were 
present,  and  at  which  it  appears  that  the  testator  announced  his 
intention  of  transferring  one  of  his  shares  to  each  of  the  two 
daughters.     This  intention  was  recorded  in  the  minute-book  of 
the  company  in  these  terms :  "  That  Mr.  NichohofCs  proposition  of 
transferring  two  of  his  shares  to  the  parties  under-named  be  agreed 
to,  viz.,  L.  N.  HeartUy,  1  per  128 ;  G.  E.  Leufers,  1  per  128.'*    This 
minute  was  written  in  the  book  by  John  Niehohon,  one  of  the  De- 
fendants, and  signed  by  the  testator.    There  is  some  conflict  of 
statement  as  to  whether  the  other  Defendant,  WSltam  Nicholson^ 
was  present  at  the  time  when  the  testator  made  the  proposition 
mentioned  in  the  minute ;  but  there  is  no  doubt  he  was  present  at 
the  meeting,  and  that  he  was  acquainted  with  the  entry  in  the 
book  shortly  after  it  was  made.    And  whether  he  did  or  did  not 
assent  to  or  dissent  from  it,  appears  to  be  of  no  importance.     On 
the  25th  of  the  same  month  of  February  the  testator  wrote  to  his 
daughter,  the  Plaintiff,  thus :  **  I  have  arranged  and  made  all  right 
with  the  shares  for  you  and  Sarah,  and  dividends  will  be  sent  from 
2nd  January."    On  the  4th  of  March,  1865,  the  testator  wrote  to 
the  Plaintiff:  ''  Next  meeting  (private)  we  will  be  enabled  to  make 
another  dividend,  when  you  and  Sarah  will  be  informed.*' 

On  the  16th  of  March,  1865,  the  testator  sent  to  the  Plaintiff  a 
cheque  for  the  first  dividend  which  became  due  on  the  share 
mentioned  in  his  previous  letters  in  a  letter  thus :  '*  Herewith  I 
enclose  cheque  for  £37  10s.,  which  you  can  receive  at  the  bank  in 
Swansea — ^first  dividend,  made  this  day." 
The  Plaintiff  would  seem  to  have  acknowledged  the  receipt  of 
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this  cheque,  for  in  a  letter  from  the  testator  to  her  of  the  18th  of    Y.-C.  B. 
llarch  he  wrote :  **  I  have  yours  in  reply  to  the  receipt  of  divi-       1S75 
(lend — ^long  may  you  live  to  enjoy  it"    And  in  the  same  letter,    HBiuni.iT 
referring  to  what  had  taken  place  on  the  17th  of  February,  he   ^    ^- 
wrote :  **  Well,  when  I  got  in,  I  openly,  at  once,  asked  the  question       -^ 
in  the  presence  of  Haddock,  the  bookkeeper,  «/•  Beed^  John  Taylor^ 
and  John  Nidiobon,  *  I  was  about  to  giYe  to  my  two  daughters  one 
share  each,  and  which  is  the  way  to  do  it  ?*  They  were  all  pleased. 
It  was  entered  in  the  minutes  of  the  book/' 

On  the  10th  of  July,  1865,  the  testator  made  his  will,  by  which 
he  left  a  sum  of  £3000  in  trust  for  each  of  his  daughters,  the 
Plaintiff  and  Mrs.  Lewers,  upon  which  no  question  arises,  and  be- 
queathed one  share  in  the  colliery  to  his  trustees,  the  Defen* 
dants,  upon  trust  for  the  benefit  of  his  daughter,  the  Plaintiff,  her 
husband  and  children.  And  he  devised  and  bequeathed  all  his 
residuary  real  and  personal  estate  to  the  Defendants.  The  testator 
died  on  the  12th  of  September,  1865,  and  his  will  was  proved  by 
the  Defendants  in  March  foUovring. 

From  the  death  of  the  testator  the  dividends  upon  one  share  as 
it  is  called  in  the  pleadings,  or  more  accurately  4-512th  shares, 
have  been  paid  by  the  Defendants  to  the  Plaintiff,  and  her  name 
as  the  owner  of  such  share  has  been  entered  in  the  ledger  of  the 
company. 

The  Plaintiffs  insisted  that  under  the  circumstances  I  have 
stated  the  Plaintiff  became  absolutely  entitled  to  4-512th  shares 
by  reason  of  the  manner  in  which  the  testator  had  dealt  with  them 
in  his  lifetime ;  or  that,  if  the  shares  could  be  in  any  sense  held  to 
be  vested  in  the  Defendant,  they  were  trustees  for  her  of  the 
same  shares.  The  former  claim  has  not  been  urged  at  the  Bar, 
and  the  only  question  to  be  considered  is,  whether  the  testator  had 
declared  or  constituted  himself  a  trustee  of  the  same  shares  for 
the  Plaintiff. 

That  no  perfect  transfer  was  at  any  time  made  by  the  testator 
appears  to  be  perfectly  clear ;  but  it  is  not  less  clear  to  me  that 
the  testator  intended  to  give,  and  on  the  11th  of  February  believed 
he  had  given,  the  shares  in  question  to  the  Plaintiff,  his  daughter. 
It  is,  however,  established  as  unquestionable  law  that  this  Court 
cannot  by  its  authority  render  that  gift  perfect  which  the  donor 
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Y.-c.  B.     has  left  imperfect,  and  it  will  not  and  cannot  convert  an  imperfect 

1876       gift  into  a  declaration  of  tmsty  merely  on  account  of  that  imper- 

TT«A»wf.«y   fection.    In  MUroy  r.  Lord  (1)  (as  well  as  in  many  other  cases) 

**         the  error  of  dealing  with  the  subject  in  any  other  manner,  and  the 

dangerous  consequences  which  might  thence  ensue,  are  forcibly 

pointed  out,  and  in  that  case  the  notion  that  the  donor  meant  him- 
self to  become  a  trustee  was  effectually  ezcl&ded  by  the  fact  of  his 
having  appointed  another  person  to  be  trustee. 

But,  without  incurring  the  danger  alluded  to,  it  is  not  impos- 
sible that  an  intending  donor  may  by  acts  or  words,  in  addition 
to  and  independent  of  the  imperfect  gift^  have  constituted  himself 
a  trustee,  and  the  Defendants  have  in  this  case  contended,  and 
have  proved  (although  the  evidence  was  adduced  for  a  different 
purpose),  that  the  donor  knew  that  what  he  had  proposed  or  in- 
tended  on  the  17th  of  February  was  insufficient  to  ficcomplish  his 
purpose. 

It  remains,  therefore,  only  to  be  considered  whether  or  not  the 
testator  did  in  his  lifetime  constitute  himself  such  trustee.  It  is 
not  necessary  that  the  declaration  of  a  trust  should  be  in  terms 
explicit  But  what  I  take  the  law  to  require  is,  that  the  donor 
should  have  evinced  by  acts  which  admit  of  no  other  interpreta- 
tion, that  he  himself  had  ceased  to  be,  and  that  some  oth^  person 
had  become,  the  beneficial  owner  of  the  subject  of  the  gift  or 
transfer,  and  that  such  legal  right  to  it,  if  any,  as  he  retained  was 
held  by  him  in  trust  for  the  donee.  Now,  applying  this  principle 
to  the  present  case,  I  do  not  find  anything  expressed  by  the  testa- 
tor which  can  endure  that  test  All  that  he  wrote  and  all  that  he 
did  relate  to  a  gift  or  transfer  of  a  nature  wholly  different  fiom  a 
trust  Nor  does  the  transmission  by  him  to  the  Plaintiff  of  the 
dividends  which  became  due  in  his  lifetime  carry  the  matter 
further.  For  not  only  was  a  similar  transmission  of  dividends 
held  in  MiJroy  v.  Lord  to  be  insufficient,  but  the  fact  in  the  pre* 
sent  case  is  not  of  itself  dear  and  unequivocaL  For  it  appears 
that  shares  held  by  the  testator  and  his  sons  (being  twelve  in 
number)  were  kept  in  one  account  in  the  name  of  ^'  W.  NiAdson 
d  SonSy*  in  the  books  of  the  company,  and  the  whole  amount  of 
the  dividends  on  those  shares  was  paid  by  one  cheque  in  &v6ur 

(1)  4  D.  F.  &  J.  264.     . 
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of  that  firm,  and  so  receiyed,  while  the  amount  of  the  dividends     y.-0.  B. 
transmitted  to  the  Plaintiff  was  afterwards  paid  by  a  cheqae       1875 
drawn  in  the  name  of  the  firm.     Now,  assuming  that  this  was    hbabtlr 
done  by  or  by  the  direction  of  the  testator,  it  is  by  no  means 
clear  that  it  must  of  necessity  be  referred  to  his  character  of 
trustee,  since  it  is  equally  applicable  to  his  intention  as  donor  only. 
Upon  a  similar  cheque  which  was  sent  to  the  Plaintiff  after  the 
testator's  death  and  before  his  will  was  proved,  no  further  observa- 
tion seems  to  be  necessary,  since  she  was  clearly  entitled  to  that 
under  the  bequest  in  the  will. 

Then  do  these  circumstances  I  have  narrated  amount  to  a  de- 
claration by  the  testator,  or  do  they  amount  to  proof  of  an  inten- 
tion and  determination  on  his  part  that  he  would  hold  the  shares 
which  he  had  nieant  to  transfer  to  the  Plaintiff  in  trust  for  her  ? 
I  am  compelled  to  say  that  they  do  not ;  and  however  clearly  I 
may  be  convinced  (fM  I  do  not  hesitate  to  say  £  am)  that  it  was 
the  desire  and  intention  of  the  testator  that  from  the  11th  of 
February,  1865,  she  should  have  as  her  own  property  the  shares 
in  question,  which  had  theretofore  been  his,  he  failed  to  fulfil 
that  desire  and  to  complete  that  intention.  I  am  further  com- 
pelled to  say  that  I  find  no  fact  from  which  I  can  safely  infer  that 
it  was  at  any  time  the  intention  of  the  testator  that  he  should 
ratain  the  same  shares  in  his  own  hands  in  trust  for  the  Plaintiff. 

The  authorities  upon  the  subject  are  numerous.  Many  of  them 
have  been  cited  on  behalf  of  the  Plaintiff,  but  all  of  these  will  be 
found  upon  examination  to  have  proceeded  either  upon  such  fieu^ts 
as  led  the  C!ourt  to  the  conclusion  that  the  gift  intended  had 
been,  in  fact,  completed,  or  such  as  left  no  doubt  of  the  fact  that 
the  donor  had  parted  with  all  beneficial  interest  in  the  subject, 
and  had,  by  words  or  deed,  constituted  himself  a  trustee  for  the 
donee. 

On  the  other  hand,  the  law  as  laid  down  in  Milrotf  v.  Loni  (1), 
and  the  other  authorities  on  which  the  Defendants  rely,  is  clear 
and  distinct.  I  had  occasion  to  consider  all  these  authorities  on 
a  recent  occasion  in  a  case  of  Warriner  v.  Bogers  (2),  and  to  the 
conclusion  of  law  at  which  I  then  arrived  I  adhere,  and  not  the 
less  because  I  have  the  advantage  of  a  subsequent  decision  of 

(1)  4  D.  F.  &  J.  264.  (2)  Uw  Bep.  16  £q.  340. 
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V.-C.  B.     the  Master  of  the  Bolls  in  Bichards  y.  DeHbridge^  who  states  the 

1875       law  thus  (1): — ^'^The  true  distinction  appears  to  me  to  be  plam, 

Hbabtlkt    c^d  beyond  dispute :  for  a  man  to  make  himself  a  trustee  there 

XioHOLsoK    ™^^  ^  ^^  expression  of  intention  to  become  a  trustee,  whereas 

--—       words  of  present  gift  shew  an  intention  to  give  over  property  to 

anotheri  and  not  retain  it  in  the  donor's  own  hands  for  al^y 

purpose,  fiduciary  or  otherwise/* 

This,  which  I  have  gone  into  at  length,  being  the  sole  question 
to  be  decided  in  the  suit — ^for  all  the  rest  is,  as  I  have  said, 
undisputed — I  regret  to  find  that  the  length  and  cost  of  the 
litigation  have  been  most  needlessly  augmented  by  an  attempt  on 
the  part  of  the  Defendants  to  make  out  that  the  shares  which 
the  testator  gave  to  the  Plaintiff  on  the  11th  of  February,  1865, 
are  the  same  as  those  which  he  bequeathed  upon  trusts  for  her 
and  her  husband  and  children  by  his  will  of  the  10th  of  July  in 
the  same  year.  To  this  end  evidence  has  been  tendered  which  is 
wholly  inadmissible,  and  arguments  have  been  adduced  for  the 
purpose  of  establishing  a  ease  of  election,  for  which  there  is  no 
foundation. 

All  that  I  can  do,  therefore,  is  to  decree  that  the  Plaintiffs  are 
entitled  to  have  secm-ed  the  legacy  of  £8000,  and  the  shares 
bequeathed  upon  the  trusts  declared  of  those  two  subjects  by  the 
will.  And,  as  well  because  of  the  nature  of  the  defence  founded 
upon  the  construction  of  the  will,  as  of  the  evidence  to  which  I 
have  referred,  I  think  that  the  costs  of  the  suit  should,  and  I  there- 
fore order  that  they  shall,  be  borne  by  the  estate  of  the  testator. 

Solicitor  for  the  Plaintiff:  Mr.  W.  M.  JSacon,  agent  for  Mr. 
OharJea  Norton,  Swansea. 

Solicitors  for  the  Defendants:  Messrs.  Shum^  Grossman,  db 
Grossman,  agents  for  Messrs.  Kidson,  Son,  <&  MeKenssie,  Sun-* 
derland. 

(1)  Law  Rep.  18  £q.  11, 16, 


VOL.  xix]  xQurrr  oases.  245 


In  re  BENNETT'S  TRUSTS.  V.-O.  B. 

1874 
Bankruptcy — Liquidation  hy  Arrangement — Close  of  the  Liquidation — Discharge         «^v^ 

of  the  Debtor^Bankruptcy  Act,  1869,  ss,  12,  15,  47,  125,  svh-^,  7,  9—      Dec  12. 

Bwiikruplcy  Bules,  1870,  rr.  139,  303,  304,  305— -Forma  Nos.  122, 123, 124,         

Until  a  liqtddation  by  arrangement  under  the  Bankruptcy  Act^  1869,  has 
l)6en  closed  by  a  resolution  of  iveditors,  property  acquired  by  the  debtor, 
though  after  he  has  obtained  his  discharge,  is  property  divisible  amongst  the 
creditoTB. 

The  intention  of  the  framexB  of  the  Bankruptcy  Act,  1869,  was,  to  make 
the  doee  of  the  liquidation,  the  discharge  of  the  debtor,  and  the  release  of 
the  trustee,  three  separate  and  distinct  things,  to  be  granted  by  resolution  of 
the  creditors ;  and  the  fact  that  the  creditors  have  granted  the  debtor  his 
discharge,  does  not  imply  that  the  liquidation  is  closed. 

Petition. 

On  the  22nd  of  Angnst,  1872,  the  Petitionery  Gharles  John  Mold, 
filed  a  Petition  in  the  Connty  Oonrt  at  Ohesterfiddy  alleging  that 
he  was  desirons  of  instituting  piooeedings  for  the  liquidation  of 
his  affairs  by  arrangement ;  and  praying  that  notices  oonvening 
meetings  of  his  creditors  might  be  sent  in  the  prescribed  form. 

At  a  general  meeting  of  creditors  held  under  the  Bcmkrupiey  Ad,, 
1869  (32  &  33  Vict  c.  71),  on  the  16th  of  September,  1872,  it  was- 
resolved  by  the  statutory  majority  present  that  the  debtor's  affairs 
should  be  liquidated  by  arrangement,  and  not  in  bankruptcy ;  that- 
Boberi  Mellon  should  be  appointed  trustee  in  the  matter,  and  that 
the  discharge  of  the  debtor  should  be,  and  the  same  was  thereby- 
granted,  on  the  Ist  of  December  then  next. 

The  above  resolution  was  duly  registered  in  the  Gourt  of  Bank- 
ruptcy on  the  18th  of  September,  1872. 

No  resolution  with  respect  to  the  close  of  the  liquidation,  or  the 
release  of  the  trustee,  was  passed  at  this,  or  had  been  passed  at 
any  subsequent  meeting. 

The  trustee  under  the  liquidation  duly  (but  at  what  date  was 
not  stated)  reported  the  grant  of  the  debtor's  discharge  to  the 
Begistrar  of  the  County  Court. 

On  the  13th  of  January,  1873,  the  testator,  Joseph  Bennett 

HafJdn  Bennett,  died,  haying  by  will  given  to  the  Petitioner  a 

a  legacy  of  £1000. 
Vol.  XIX.  8  2 
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t 

y.-O.  B.         On  the  4th  of  February,  1873,  the  Registrar  of  the  County 
1874        Court  signed  and  gave  to  the  debtor  his  certificate  of  discharge. 
^^  The  trustees  of  the  will  paid  the  £1000  legacy  into  Court  upon 

BiwHirrr'a    ^jy  affidavit  stating  they  were  advised  it  was  doubtful  whether  the 
-^-       certificate  of  discharge  had  any  retrospective  operation. 

Thereupon  the  debtor  presented  this  Fetitioni  praying  that^  after 
payment  of  the  costs  of  the  Petitioner,  and  of  all  proper  parties  of 
and  incident  to  the  application,  the  residue  of  the  fund  might  be 
paid  to  him  and  his  incumbrancenu 

Hr.  0.  W.  Lawrcmce  (Mr.  De  Oex,  Q.C.,  with  him)  for  the  Peti- 
tioner : — 

Bule  139  of  the  Bcmhrupley  Bales,  1870,  provides  that  ^'  aa 
order  of  discharge  shall  be  dated  of  the  day  on  which  it  is  made, 
and  shall  take  efiect  on  and  from  the  day  of  its  date.** 

Sub-sect  10  of  sect  125  of  the  Banhruiptay  Ad,  1869,  provides 
that  "  the  trustee  shall  report  to  the  Begistrar  the  discharge  of 
the  debtor,  and  a  certificate  of  such  discharge  given  by  the 
Begistrar  shall  have  the  same  efiect  as  an  order  of  discharge 
given  to  a  bankrupt  under  this  Act"  This  might  seem  at  first 
sight  to  imply  that  the  discharge  of  a  debtor  takes  efiect  only  from 
the  date  of  the  certificate ;  but  having  regard  to  the  language  of 
sub-sect.  9  of  sect  125,  which  provides  that  the  discharge  may* 
be  granted  by  a  resolution  of  creditors,  and  to  the  form  of  the 
certificate  (No.  124  of  the  Forms  annexed  to  the  Bankruptcy 
Bules)  of  the  debtor's  discharge,  which  is  based  on  the  report  of 
the  trustee  (Form  No.  123),  certifying  that  the  discharge  of  the 
debtor  was,  in  this  instance,  granted  to  him  on  the  Ist  of  December, 
1873 — there  can  be  little  doubt  that  this  Petitioner's  discharge 
took  efiect  irom  the  1st  of  December,  1873. 

Mr.  LitUe,  Q.C.,  and  Mr.  Everitt,  for  the  trustee  under  the 
liquidation : — 

Our  view  is  in  favour  of  the  Petitioner's  contention,  as  to  the 
commencement  of  the  efiect  of  the  discharge. 

But  what  we  say  is,  that  the  dose  of  the  liquidation  has  not  been 
fixed  by  a  resolution  of  creditors  (subnsect  9  of  sect  125) ;  that  by 
sub-sect  7  aU  the  provisions  of  the  Act  are  to  apply  to  the  case  of 
a  liquidation  by  arrangement  in  the  same  manner  as  if  the  word 


VOL.  XIX]  EQUITY  CASES.  247 

**  bankrupt "  incladed  a  liquidation  debtor,  with  a  certain  modifi*     V.-O.  B. 
cation ;  that  the  47th  section  prescribes  how  a  bankruptcy  is  to        1874 
be  closed,  namelyi  by  an  order  of  the  Court ;  and  that  by  the  15th       j^T^ 
section  the  property  of  the  bankrupt  ** divisible  amongst  his  ere-    ^tSto* 
ditors  "  is  to  comprise,  amongst  other  things,  all  such  property        -^-' 
as  (sub-sect.  3)  **  may  be  acquired  by  or  devolve  on  "  the  bankrupt 
during  the  continuance  of  the  bankruptcy. 

We  say  that  this  is  a  continuing  liquidation,  and  that  this 
legacy  belongs  to  the  trustee  under  the  liquidation  as  property  , 
divisible  amongst  the  creditors. 

Mr.  Cookson,  for  the  trustees  of  the  will. 

Mr.  Lawraneef  in  reply : — 

Under  the  law  prior  to  the  Act  of  1869,  an  order  of  discharge 
had  the  same  effect  as  a  discharge  under  the  Insolvent  Debtors  Act 
before  the  Act  of  1861,  namely,  that  of  restoring  to  the  bankrupt 
or  insolvent  his  capacity  to  retain  for  his  own  benefit  property 
which  might  accrue  to  him ;  and  it  is  submitted  that  the  discharge 
of  a  debtor  under  the  present  Act  must  have  the  same  effect.  If 
not,  then  unless  and  until  the  liquidation  has  been  closed,  no  one 
will  be  able  to  have  any  dealings  with  a  debtor  under  liquidation 
for  ten  or  twenty  years — possibly  during  his  whole  life.  Nothing 
will  belong  to  him,  except  perhaps  his  own  personal  earnings. 

From  sub-sect.  7  of  sect  125  of  the  Act,  and  Bules  304  and 
806,  it  would  seem  to  be  wholly  out  of  the  power  of  the  liquida* 
iion  debtor  to  summon  a  meeting  for  the  purpose  of  getting  the 
close  of  the  liquidation  fixed.  The  only  rule  empowering  a  debtor 
to  summon  a  meeting  is  the  306th,  which  is  for  another  purpose. 
So  that  the  debtor  is  left  wholly  at  the  mercy  of  the  creditors  or 
the  trustee. 

Process  against  the  debtor  is  suspended  by  sect.  12  of  the  Act ; 
and  if  the  discharge  does  not  protect  his  after-acquired  property, 
it  seems  to  be  totally  useless — a  mere  superfluity. 

It  may  be  said  that  at  a  first  meeting  of  creditors  they  have  no 
opportunity  of  knowing  fully  of  wliat  the  property  consists ;  but 
the  answer  to  that  is,  that  they  should  not  grant  the  debtor  his 
discharge  until  they  have  found  out  what  the  extent  of  his  pro* 
perty  is. 
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v.-o.  B.    Sir  James  Bacon,  V.O.  :— 
1^^  I  must  decline  altogether  to  speculate  upon  what  difficulties 


In  re       may  arise  in  carrying  this  Act  of  Parliament  into  execution,  but  I 
Tbusts.      find  very  clearly  from  the  statute  that  the  discharge  of  the  debtor 
and  the  close  of  the  liquidation  are  two  totally  separate  and 
distinct  things. 

From  the  122nd  of  the  Forms  annexed  to  the  Bankruptcy  Bule9, 
1870,  being  the  Form  of  "  Eesolution  for  Debtors'  Discharge,"  it 
appears  that  the  Form  of  resolution  which  the  creditors  are  by 
Bule  303  required  to  adopt  is  as  follows:  They  are  to  resolve 
*'  That  the  discharge  of  the  said  A,  B,  be  and  the  same  is  hereby 
granted ;"  and  I  have  no  doubt  that  the  discharge  of  the  debtor, 
properly  so  called — that  is,  his  discharge  from  any  personal  lia* 
bility,  or  liability  to  arrest,  if  arrest  had  not  been  abolished,  as  it 
has  been,  by  law — takes  effect  either  from  the  day  on  which  the 
resolution  is  come  to,  or  at  least  from  the  time  when  the  certi* 
ficate  is  given  by  the  Begistrar — it  is  not  necessary  for  the  present 
purpose  to  inquire  which. 

Then  the  Form  goes  on  to  say  *^  That  the  close  of  this  liquida- 
tion shall  take  place  on  and  from  "  a  day  to  be  fixed. 

Now  upon  that  question  the  creditors  have  not  come  to  any 
resolution.  Any  property,  therefore,  which  may  be  acquired  by 
the  debtor,  though  after  his  discharge,  is  part  of  the  estate  which 
the  trustee  under  the  liquidation  has  to  administer. 

Where  is  the  section  of  the  Act  of  Parliament  that  points  to  any 
different  construction  ?  By  sect.  47,  when  the  whole  of  the  bank- 
rupt's property  has  been  realised,  or  so  much  as  can  be  realised 
without  needlessly  protracting  the  bankruptcy,  or  a  composition 
or  arrangement  has  been  completed,  the  trustee  is  to  report  to  the 
Court,  and  the  Court,  if  satisfied,  '^  shall  make  an  order  that  the 
bankruptcy  has  closed,  and  the  bankruptcy  shall  be  deemed  to 
have  closed  at  and  after  the  date  of  such  order;"  and  then  by 
sect.  15,  *^the  property  of  the  bankrupt  divisible  amongst  his 
creditors"  is  made  to  comprise  ^'all  such  property  as  may  be 
acquired  by  or  devolve  on  him  during  its  continuance.'* 

In  this  instance,  the  liquidation  has  not  been  closed,  ergo^  it  is  a 
continuing  liquidation,  and  consequently  this  property  having  de- 
volved on  the  debtor  during  its  continuance  is  divisible  amongst 
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luB  creditors.     Then  the  7th  sub-section  of  sect.  125  provides     y.-aB. 
that  the  trustee  under  a  liquidation  is  to  have  the  same  powers        i874 
and  perforin  the  same  duties  as  a  trustee  under  a  bankruptcy,       j^ 
and  the  property  of  the  debtor  is  to  be  distributed  in  the  same    ^r^J?* 
manner  as  in  a  bankruptcy ;  and  with  certain  modifications,  the       — — 
provisions  of  the  Act  relating  to  bankruptcy  are  to  apply  to  a 
liquidation.    Then  sub-sect  9  declares  that  with  respect  to  three 
things — ^namely,  the  close  of  the  bankruptcy,  the  discharge  of  the . 
bankrupt^  and  the  release  of  the  trustee — ^the  provisions  of  the 
Act  are  not  to  apply.    These  three  things  (with  a  fourth  relating 
to  the  audit  of  accounts  by  the  comptroller)  are  the  modifications 
before  referred  to ;  they  constitute  the  difference  which  there  is 
between  a  liquidation  by  arrangement  and  a  bankruptcy.    But 
then  the  sub-section  goes  on  to  say  that  the  dose  of  the  bank- 
ruptcy may  be  fixed,  and  the  discharge  of  the  bankrupt^  and 
the  release  of  the  trustee,  granted  by  a  resolution  of  the  cre- 
ditors.   Everything  tends  to  shew  that  the  intention  was  to  keep 
these  three  matters  distinct  from  each  other;  and  because  the 
<;reditors  have  in  tins  instance  granted  the  debtor  his  discharge,  it 
does  not  follow  that  they  hsire  fixed  the  dose  of  the  liquidation. 

In  my  opinion,  the  Respondent  the  trustee  is  entitled  to  the 
property  which  is  the  subject  of  this  Petition. 

The  order  will  be,  that  after  payment  of  costs,  the  rest  of  the  fund 
be  paid  to  the  trustee.    I  think  the  Petitioner  must  have  his  costs. 

Mr.  Cookson  asked  for  the  costs  of  the  trustees  of  the  will  who 
had  not  deducted  their  expenses  when  they  paid  the  money  in. 

Mr.  Little,  Q.G.,  objected  to  the  payment  of  the  costs  of  the 
trustees'  appearance.    ' 

The  Yioe-Chanoellob,  finding  they  had  been  made  Bespon- 
<1ents  and  had  been  served,  and  no  sum  tendered  to  them,  allowed 
Cliem  their  costs  of  appearance  (1). 

Solicitors :  Messrs.  Torr,  Janewajft  &  Oo. ;  Mr.  BraXkewtidge. 

XX)  At  the  dose  of  the  disciusioii  it  been  closed,  was  srriTed  at  by  the  Judge 

xi^A  stated  that  a  similar  decisioii  to  of  the  Liverpool  County  Courty  in  a 

the  aboYe,  with  regard  to  the  status  of  case  of  Cohen  ▼.  EMen,  on  the  14th 

a  bankrupt  whose  bankruptcy  has  not  of  November,  1874. 
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v.^.H.  BATSTONE  v.  SALTER. 


1974 
Deo.  10. 


[1873    B.    150,] 

Tranter  of  Stock  into  Namet  if  Trantferor^  Daughter^  and  Son-'inrlaw^ 

Advancement — BeauUing  Trust, 

Stock  was  transferred  by  a  lady  into  the  names  of  herself,  her  daughter, 
and  the  daughter's  husband :  the  dividends  on  the  stock  were  received  by 
the  son-in-law  and  paid  over  to  the  transferor  during  her  life.  The  daughter 
predeceased  her  mother,  and  the  son-in-law  survived  her : — 

ffeldy  that  thfere  was  no  resulting  trust,  and  that  the  son-in-law  was 
entitled  to  the  stock. 

On  the  15th  of  September,  1864,  Mary  Am  Waktfml  sold  out 
£100  Consoki  part  of  a  larger  sum  of  £1000  Consols  standing  Id 
her  name,  and  applied  the  proceeds  to  her  own  use,  and  transferred 
the  balance  of  £900  Consols  into  the  joint  nam^  of  herself  and  lier 
son-in-law  and  daughter,  Henry  Salter  and  Margaret  BdUer.  Mary 
Ann  Waikeford  was  then  sixty-nine  years  of  age  and  yeiy  infirm. 
Subsequently  to  the  transfer,  the  son-in-law,  Heryry  Salter ^  receiyed 
the  diyidends,  and  accounted  for  the  same,  or  the  greater  part 
thereof,  to  the  said  M,  A.  WakeforcL  During  the  last  seven 
years  of  her  life  the  Defendant,  Henry  Salter,  managed  the  pro- 
perty, and  receiyed  and  paid  over  to  the  said  Mary  Ann  Wakeford 
the  whole  of  her  income.  She  made  her  will,  dated  the  15th  of 
May,  1868,  whereby  she  gave  certain  specific  legacies  to  her 
daughters,  and  gave  the  residue  of  her  real  and  personal  estate 
among  her  children. 

Margaret  Salter  died  without  issue  on  the  4th  of  July,  1869. 
Mary  Ann  WaJceford  died  on  the  9th  of  November,  1871,  testate, 
and  her  will  was  proved  by  the  Plaintiff,  one  of  her  executors.  At 
her  death  the  sum  of  £900  Consols  was  in  her  ovm  name  and  that 
of  Henry  Salter.  On  the  7th  of  March,  1873,  the  executor,  by  the 
direction  of  Vice-chancellor  Wiekena,  filed  a  bill  against  Henry 
Salter,  praying  that  it  might  be  declared  that  he  was  a  trustee  for 
the  residuary  legatees  named  in  the  wilL 

The  Defendant  deposed  that  the  intention  of  the  transferor  was 
to  benefit  him.  The  Plaintiff  gave  some  evidence  tq  shew  that  the 
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testatrix  traofiferred  the  stock  to  enable  the  8on*in-law  to  receive  T.-G.  H. 

the  dindends  for  her.  1874 

The  cause  now  came  on  to  be  heard.  Bunion 


Mr.  SimmofUhf  for  the  Plaintiff:— 

The  only  evidence  to  support  the  case  of  the  Defendant,  that  a 
beneficial  interest  was  intended  to  be  given  him,  is  his  own,  and 
that  is  not  snflScient :  Orant  v.  Orani  (1).  A  purchase  in  the 
name  of  persons  whom  the  purchaser  might  be  presumed  to  desire 
to  benefit  jointly  with  a  stranger  will  not  confer  a  benefit  on  the 
stranger :  Kingdon  v.  Bridges  (2).  That  is  really  this  case.  Nor 
is  every  purchase  made  in  the  name  of  a  child  necessarily  an 
advancement,  as  slight  circumstances  are  sufiScient  to  rebut  it : 
Stock  V.  MeAwy  (3) ;  Dumper  v.  Jkimper  (4);  Loyd  v.  Bead  (5). 
Neither  is  every  relative  or  connection  within  the  rule  on  which 
the  Court  presumes  an  advancement :  OarrafU  v.  Jago  (6) ;  Fofckes 
V.  Pasooe  (before  the  Master  of  the  Bolls,  November  17, 1874). 

Mn  Ince,  for  the  Defendant : — 

It  is  admitted  that  the  unsupported  evidence  of  the  transferee 
in  his  own  fSEtvour  is  insufficient ;  but  where  there  is  corroborative 
evidence  aliunde  then  full  weight  must  be  given  to  it.  The  De- 
fendant is  here  asking  nothing  from  the  Court,  but  is  resting  on 
his  legal  right,  and  the  burden  is  on  the  Plaintiff  to  shew  that  he 
is  improperly  in  possession :  Christy  v.  Courtenay  (7).  It  is  to  be 
observed  that  this  is  a  transfer  and  not  a  purchase,  and  is  so 
far  more  favourable  to  the  case  of  the  Defendant.  Moreover, 
the  transferor  was  in  somewhat  the  position  of  a  parent^  and 
nothing  was  more  natural  than  that  she  should  make  a  gift  to  her 
son-in-law  and  his  wife. 

This  case  is  most  like  that  of  George  v.  Soward  (8),  where  stock 
was  transferred  by  the  intestate  into  his  own  name  and  that  of  his 
niece  and  her  husband ;  and  that  was  held  to  be  a  gift. .  It  is 
quite  clear  that  after  the  transfer  the  Defendant  received  the 

(1)  34  Beav.  623.  (5)  1  P.  Wms.  608. 

(2)  2  Vem.  67.  (6)  1  Coll.  261. 

(3)  Law  Rep.  16  Eq.  56.  (7)  13  Beav.  96. 

(4)  a  Giff.  583.  (8)  7  Price,  646. 


V, 

Baltbb. 
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y.-O.  H.  diyidendfl  and  paid  them  to  the  transferor ;  but  the  receipt  of  the 

1874  dividends  is  not  Hufficient  to  rebut  the  presumption  of  gift :  Deacon 

BATOTOint  V-  Colquhoun  (1) ;  Orey  v.  Orey  (2), 
Saotb.         [Layd  r.  Bead  (3)  was  also  referred  to.] 

Mr,  l^mmonds,  in  reply. 

Sib  Chables  Hall,  V.O.  : — 

The  evidence  does  not,  in  my  opinioui  shew  that  the  transfer  of 
the  stock  by  the  mother  into  the  names  of  herself,  her  daughter, 
and  the  Defendant,  was  for  the  mere  purpose  of  saving  herself 
trouble  in  the  receipt  of  the  dividends.  The  just  conclusion  fix)m 
the  evidence,  I  think,  is,  that  her  intention  was  to  create  a  beneficial 
interest  in  each  of  the  three  persons  into  whose  names  the  stock 
was  transferred.  The  daughter  was  one  of  the  transferees,  and  it 
is  very  unlikely  she  would  have  been  associated  with  her  husband 
without  any  intention  of  benefiting  her.  The  cases  of  G^eorge  v. 
HcAJoard  (4)  and  Christy  v.  Courtenay  (5)  shew  that  the  receipt  of 
the  income  is  not  sufficient  to  shew  that  the  transferor  did  not 
intend  to  confer  a  beneficial  interest.  In  the  case  of  Kingdon  v. 
Bridges  (6)  the  transferee  was  an  entire  stranger.  On  the  whole, 
I  think  that  the  Plaintiff's  case  fails,  and  the  Defendant  is  entitled 
to  the  stock.    The  bill  must  be  dismissed  with  costs. 

Solicitors  for  the  Plaintiff:  Messrs.  NewfMm  &  Payne. 
Solicitors  for  the  Defendant :  Messrs.  Hird  dt  San. 

(1)  2  Drew.  21.  (4)  7  Price,  646. 

(2)  2  Sw.  594  (Appendix).  (5)  13  Beav.  96. 

(3)  1  P.  Wms.  606.  (6)  2  Vem.  67. 
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Eb  parte  HABBIS.    In  re  JAMES.  0.  J.  B. 
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BiU  of  Sale — Notice  of  Act  of  Bankruptcy — Payment  of  a  prior  Mortgaye-^Satie''        ^^v** 

faction  entered  up — Coste — Appeal  euecee^ul  on  a  new  Ground — Evidence —       J>ee.7. 
AdminQnil'Uy. 

At  the  time  when  a  bill  of  sale  was  executed^  the  mortgagee  had  notice 
of  an  act  of  bankraptcy  committed  by  the  mortgagor,  upon  which  he  was 
afterwards  adjudicated  a  bankrupt.  The  money  secured  by  the  deed  con- 
aisted  in  part  of  a  sum  paid  by  the  mortgagee  in  discharge  of  the  claim  of 
the  holder  of  two  prior  registered  bills  of  sale  executed  before  the  act  of 
bankruptcy  was  committed.  The  old  bills  of  sale  were  not  transferred  to  the 
new  mortgagee,  and  satisfaction  of  them  was  entered  up.  The  new  bill  of 
Bale  was  registered : — 

Hf^d^  that  the  new  bill  of  sale  was  valid  as  against  the  trustee  in  the 
bankruptcy  to  the  extent  of  the  sum  paid  to  the  prior  mortgagee. 

When  an  Appellant  succeeds  only  upon  a  ground  not  raised  in  the  Court  of 
first  instance,  he  will  have  to  pay  the  costs  of  the  original  hearing. 

Evidence  taken  before,  but  not  used  upon  the  original  hearing  not  ad- 
mitted upon  the  hearing  of  an  appeaL 

IHTS  was  an  appeal  from  a  decision  of  the  Judge  of  the  Bath 
Comity  Court. 

On  the  17th  of  October,  1878,  Sewry  Jamee^  a  licensed  victualler 
dkBath^  executed  a  bill  of  sale  of  his  goods,  chattels  and  effects,  in 
the  public-house  which  he  occupied,  to  the  Western  Counties  Mone" 
iary  Company,  Limited,  to  secure  the  repayment  of  £100  which  he 
borrowed  from  them,  and  on  the  8th  of  January,  1874,  he  executed 
another  bill  of  sale  of  the  same  property  to  the  company  to  secure 
the  repayment  of  a  further  advance  of  £50.  Both  these  bills  of 
sale  were  duly  registered.  On  the  14th  of  January,  at  half- 
past  ten  o'clock  in  the  morning,  the  company  took  possession  of 
the  property  under  their  bills  of  sala  On  the  same  day,  but  at  a 
later  hour,  James  committed  an  act  of  bankruptcy  by  filing  a 
liquidation  petition,  upon  which  he  was  on  the  4th  of  July  adjudi- 
cated a  bankrupt.  On  the  23rd  of  May  he  had  executed  a  bill 
of  sale  of  his  effects  and  an  assignment  of  the  lease  of  the  public- 
house  to  Messrs.  Harris,  Cator,  &  Cator,  brewers,  of  ChippenJuim, 
to  secure  the  repayment  of  £193  98.  Tins  sum  was  made  up  of 
£122  9a.  which  remained  due  to  the  company  upon  their  two  bills  of 
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0.  J.  B.      sale,  and  which  Messrs.  Harris  &  Co.  paid  off,  and  of  £71  advanced 
1874       ^J  them.  They  took  a  receipt  from  the  company  for  the  £122  9$., 

Exvarie     ^^^  ^^^  ^^^  ^^  ^^  ^^^  ^^^^  handed  over  to  them.    No  transfer, 

Habbis.      however,  was  executed  to  them  of  the  company's  two  bills  of  sale, 

Jamib.      ^^^  satisfaction  of  them  was  entered  up,  the  new  bill  of  sale  of 

— -       the  23rd  of  May  being  given  to  Sarris  dt  Co.  by  James  for  the 

whole  £193  9«.    At  the  time  when  this  bill  of  sale  was  ezecnted, 

Harris  &  Co.  had  notice  of  the  prior  act  of  bankruptcy.  The  Judge 

of  the  County  Court  declared  the  bill  of  sale  to  Messrs.  Harris  &  Co. 

to  be  void  as  against  the  trustee  in  the  bankruptcy,  on  the  ground 

that  they  had  notice  of  the  act  of  bankruptcy.  Messrs.  Harris  <&  Co. 

appealed. 

Mr.  De  Oex,  Q.O.,  and  Mr.  FinJay  KnigM,  for  the  Appellants : — 

The  evidence  does  not  prove  that  Messrs.  Harris  db  Co.  had 
notice  of  the  act  of  bankruptcy.  At  any  rate  their  security  must 
be  good  to  the  extent  of  what  they  paid  in  satisfBtction  of  the  prior 
bills  of  sale,  which  were  unimpeachable.  It  is  immaterial  that  no 
formal  transfer  was  made  to  them :  Ex  parte  MuUon  (1). 

Mr.  Winsloto,  Q.C.,  and  Mr.  Baghy,  for  the  trustee : — 

We  ask  leave  to  read  the  depositions  of  some  witnesses  who 
were  examined  before  the  Begistiar  of  the  County  Court  prior 
to  the  hearing  by  the  Judge.  These  depositions  were  tendered 
on  the  hearing,  but  the  Judge  refused  to  admit  them.  They  are 
on  the  file  of  proceedings,  and  we  are  entitled  to  use  them. 

Mr.  De  Oex^  Q.C.,  objected  that  these  same  witnesses  were  exam- 
ined at  the  hearing  before  the  County  Court  Jadge,  and  were  not 
then  cross-examined  with  reference  to  their  previous  depositions. 

Sir  James  Bacon,  O.J. : — 

I  think  that  these  depositions  cannot  properly  be  read  now. 
The  trustee  might  have  availed  himself  of  them  before  the  County 
Court  Judge  by  cross-examining  the  witnesses  with  reference  to 
them.    If,  as  I  am  told,  the  Judge  refused  to  admit  them,  that 

(1)  Law  Hep.  U  Eq.  178. 
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lefasal  has  not  been  made  the  subject  of  an  appeal,  and  I  cannot      O.  J.  B. 
travel  out  of  the  evidence  npon  which  the  Judge  based  his  order.         1874 


Mr.  Window,  Q.C.,  and  Mr.  Bagley,  were  then  called  upon  only     Haobis. 
to  argue  the  question  as  to  the  validity  of  the  bill  of  sale  to  the      ^^Ji 
extent  of  the  £122  9«.  paid  to  the  Monetary  Company : — 

This  question  was  not  raised  in  the  County  Court.  Bat  we  say 
that  the  company's  securities  came  to  an  end  when  they  were  paid 
off,  and  satisfaction  was  entered  up.  The  mortgage  to  Harris 
&  Co.  was  an  entirely  new  transaction.  They,  having  notice  of 
the  act  of  bankruptcy,  cannot  avail  themselves  of  their  security 
as  against  the  trustee :  FoMcett  v.  Feame  (1).  Ex  parte  Mutton  (2) 
is  distinguishable. 

Sib  James  Baoon,  C.J. : — 

In  my  opinion  the  Appellants  are  entitled,  before  the  trustee 
can  have  the  property  which  was  included  in  the  company's  two 
bills  of  sale  given  up  to  him,  to  be  paid  the  £122  95.  which  they  paid 
to  the  company.  I  think  that  the  present  case  is  really  covered 
by  Faweeil  v.  Feame,  and  that  the  Appellants  possess  the  same 
rights  as  the  person  who  paid  off  the  execution  of  the  Low  Moor 
Company  in  that  case.  Following  my  own  decision  in  Ex  parte 
Mutton^  I  shall  declare  the  rights  of  the  parties  as  I  did  then.  But 
as  this  point  was  not  raised,  or  even  suggested,  in  the  County  Court, 
the  Appellants  must  pay  the  costs  of  the  hearing  there.  The  notion 
that  because  a  fresh  security  was  taken  the  old  one  was  discharged 
would  involve  my  excluding  all  those  equitable  considerations  to 
which  I  am  bound  to  have  regard  in  administering  the  law  of 
bankruptcy.  ^ 

Solicitors  for  the  Appellants :  Messrs.  PhiUips  &  8on^  agents  for 
Mr.  /.  E.  Bartrum,  Baih. 

Solicitors  for  the  Trustee :  Messrs.  StXbard  dt  Cronshey,  agents 
for  Messrs.  SKmrnona  &  Clark,  Bath. 

(1)  6  Q.  B.  20.  (2)  Law  Rep.  14  Eq.  178. 
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0-  J- B.  "Be  parte  PHILPS.    In  re  MOORE. 
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^--v^         Liguidaiion — CompoBition — Partners — Joint  and  Separate  Etiates — Powers  of 

Dee.  14.  Trustee  of  Joint  Estate  over  Separate  Estate — Locus  standi  to  oppose  Begis' 

iration  qf  Eesolutione-^Bankruptey  Act^  1869  (32  <fe  33  Viet.  c.  71),  ».  104 

-^Bankruptcy  Bules,  1870,  rr.  279,  285,  288,  295. 

On  the  appoiDtment  of  a  trustee  of  the  joint  estate  under  a  liquidation 
petition  filed  hy  partners,  the  separate  estate  of  each  of  the  partners,  as  well 
as  their  joint  estate,  vests  in  him. 

The  separate  creditors  of  one  of  the  partners,  therefore,  though  they  may 
afterwards  resolve  to  accept  a  composition  in  satisfaction  of  their  separate 
debts,  cannot  vest  the  separate  estate  in  any  other  trustee.  But  it  is  the  duty 
of  the  trustee  appointed  by  the  joint  creditors  to  administer  the  separate 
estate  in  accordance  with  the  resolutions  of  the  separate  creditors^  and  then 
to  carry  over  the  surplus  to  the  joint  estate. 

The  joint  creditors  of  two  partners  resolved  upon  a  liquidation  by  arrange- 
ment, and  appointed  a  trustee.  Afterwards,  the  separate  creditors  of  one  of 
the  partners  resolved  to  accept  a  composition,  and  that  the  debtor  should 
assign  his  separate  estate  to  a  trustee  (not  the  same  person  as  the  trustee 
chosen  by  the  joint  creditors)  to  secure  the  payment  of  the  composition  :— 

ffeU  that  the  latter  part  of  this  resolution  was  ultrh  vires,  and  that  the 
trustee  of  the  joint  estate  had  a  locus  standi  to  oppose  its  registration. 

iHIS  was  an  appeal  from  a  decision  of  the  Begistrar  of  the 
Leeds  County  Courts  acting  as  Judge. 

On  the  22Qd  of  August^  1874^  Charles  Edward  Moore  and  John 
Knowles  Bouibothamf  sponge  merchants,  in  partnership  at  Leeds^ 
filed  a  joint  liquidation  petition.  On  the  19th  of  September  the 
first  meeting  of  the  joint  creditors  was  held,  and  a  liquidation  was 
resolved  upon,  and  WiUiam  PhUps  was  appointed  trustee.  It  was 
also  resolyed  to  transfer  the  proceedings  from  the  Leeds  Court  to 
the  London  Court.  These  resolutions  were  afterwards  duly  regis- 
tered in  the  London  Court.  A  meeting  of  the  separate  creditors 
of  Moore  was  held  the  same  day,  but  no  meeting  of  the  separate 
creditors  of  Boufboiham  was  then  held.  On  the  12th  of  October 
Bou^ham  made  a  special  application  to  the  Leeds  Court,  under 
Bule  254  of  the  Bankruptcy  Btdes^  1870,  to  order  a  meeting  of  his 
separate  creditors  to  be  held.  An  order  was  made  accordingly, 
and  the  meeting  was  held  on  the  29th  of  October.  The  creditors 
resolved  to  accept  a  composition  of  2s.  6d.  in  the  pound,  and  that 
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the  terms  of  the  oomposition  should  be  embodied  in  a  deed  by 
which  the  debtor  should  assign  all  his  furniture  and  other  effects 
to  Charles  Lowrey,  to  secure  the  due  payment  of  the  composition, 
and  that  Lowrey  should  be  appointed  trustee  in  the  matter.  These 
resolutions  were  confirmed  at  the  second  meeting,  on  the  7th  of 
November.  A  caveat  against  their  registration  was  entered  on 
behalf  of  the  trustee  of  the  joint  estate.  On  the  day  appointed  for 
hearing  the  objections  to  registration,  the  Registrar  refused  to  hear 
the  solidtor  of  the  trustee  of  the  joint  estate,  on  the  ground  that 
he  did  not  represent  any  creditor  of  the  separate  estate  of  Bow- 
hoihan^  and  directed  the  resolutions  to  be  registered.  The  trustee 
appealed. 

Mr.  Be  Oex,  Q.C.,  and  Mr.  Baglet/y  for  the  Appellant; — 

The  Begistrar  ought  to  have  heard  the  Appellant  in  opposition 
to  the  registration.  The  trustee  of  the  joint  estate  has  a  material 
interest  in  the  administration  of  the  separate  estate,  for  the  sur* 
plus,  after  paying  the  separate  creditors,  belongs  to  the  joint 
estate.  The  Bankrupky  Act  of  1869  does  not  expressly  enact  that 
the  trustee  in  bankruptcy  of  joint  estate  shall  also  be  the  trustee 
of  the  separate  estates.  That  was  the  old  practice,  and  it  is  in 
effect  recognised  by  sect.  104  (1)  of  the  Act  of  1869.  With  regard 
to  liquidation  by  arrangement,  Bale  285  of  the  Bankruptcy  Bules, 
1870  (2),  prescribes  what  is  to  be  done  in  the  case  of  a  h'quidation 
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(1)  Sect.  101 :  "  Where  joint  and 
separate  properties  are  being  adminis- 
tered»  dividends  of  the  joint  and 
separate  properties  shall,  subject  to  any 
order  to  the  contrary  that  may  be 
made  by  the  Court  on  the  application 
of  any  person  interested,  be  declared 
together ;  and  the  expenses  of  and  in* 
ddent  to  such  dividends  shall  be  fairly 
apportioned  by  the  trustee  between  the 
joint  and  separate  properties,  regard 
being  had  to  the  work  done  for  and 
the  benefit  received  by  each  pro- 
perty." 

(2)  Rule  285  provides :  "  In  cases  of 
proceedings  for  liquidation,  by  arrange* 
ment  or   composition,  instituted    by 


partners,  separate  meetings  of  the  dif- 
ferent classes  of  creditors  shall  be 
held.  •  •  •  The  joint  creditors  may 
come  to  such  resolution  as  they  may 
think  fit  with  regard  to  the  joint 
estate.  The  separate  creditors  may 
also  come  to  such  resolution  as  they 
may  think  fit  as  regards  the  liquidation 
of  the  estate  of  their  individual  debtor,, 
but  in  the  event  of  their  determining 
upon  his  bankruptcy,  or  the  liquida* 
tion  of  his  estate  by  arrangement,  they 
shall  choose  the  same  trustee,  if  any,, 
as  has  been  or  shall  be  appointed  by 
the  joint  or  partnership  creditors,  but 
they  may  appoint  a  committee  of  in- 
spection fix>m  their  own  body,  if  they 
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petition  presented  by  partners.  The  latter  part  of  the  rule  clearly 
implies  that  the  trustee  of  the  joint  estate  is  to  administer  the 
separate  estate  and  pay  the  composition  to  the  Separate  creditors. 
The  resolution  passed  in  the  present  case  by  the  separate  creditors 
was  invalid  so  &r  as  it  directed  an  assignment  of  the  separate 
estate  to  a  different  trustee ;  that  part  of  it  ought  not  to  have 
been  registered.  The  trustee  of  the  joint  estate  either  had  a  Iogus 
standi  to  oppose  the  registration  under  Bule  295  (1),  or  he  ought 
to  have  had,  as  he  asked,  special  leave  to  do  so.  At  any  rate,  the 
application  for  registration  was  made  in  the  wrong  Court,  after  the 
joint  creditors  had,  under  the  power  given  to  them  by  Bule  288, 
resolved  that  the  proceedings  should  be  transferred  to  the  London 
Court,  and  their  resolutions  had  been  registered. 

Mr.  Bobsouy  and  Mr.  Finlay  Knight^  oonird: — 

The  proceedings  have  been  quite  regular  under  Bule  285;  sect. 
104  of  the  Act  applies  only  to  bankruptcy  proper.  The  transfer 
to  the  London  Court  related  only  to  the  joint  estate.  Under  a 
liquidation  petition  it  is  intended  that  the  proceedings  shall  be 
entirely  under  the  control  of  the  creditors,  and,  in  the  case  of 
partners,  Bule  285  prescribes  what  such  class  of  creditors  may  do. 
It  limits  the  powers  of  the  joint  creditors  to  the  joint  estate.  The 
separate  creditors  have  full  power  to  deal  with  the  separate  estate. 
They  may  accept  a  composition,  and  that  implies  that  they  may 


think  fit,  or  they  may  adopt  the  com- 
mittee (if  any)  appointed  by  the  jdnt 
or  partnership  creditors.  In  the  event 
of  the  separate  creditors  of  any  such 
debtor  agreeing  to  accept  a  composition, 
in  cases  where  the  joint  creditors  have 
resolved  on  a  liquidation  by  arrange- 
ment, the  assets  of  such  separate 
debtor  shall  be  made  available  by  the 
tmstee  for  or  towards  the  payment 
thereof,  in  snch  manner  as  tho  Court 
shall  direct  and  approve,  and  any  sur- 
plus of  such  separate  estate  remaining 
in  the  hands  of  the  trustee,  after  pay- 
ment of-  or  provision  for  such  com- 
position, and  all  proper  costs  incurred 


in  connection  therewith,  shall  be 
deemed  partnership  assets.** 

Bule  279  provides  that  when  cie- 
ditors  resolve  to  accept  a  compoaitioD, 
they  **  may  name  some  person  as  tnu- 
tee  for  receipt  and  distribution  of 
the  composition,  and  any  negotiable 
securities  which  may  be  given  for  the 
same." 

(1)  Rule  295  provides:  **  Upon  pre- 
sentation  of  a  special  or  extnK>rdinary 
resolution  for  registration,  the  Begia- 
trar  shall  examine  the  same^  and  may 
hear  any  creditor  who  shall  give  him 
notice  of  his  desire  to  be  heard  thereon '  * 
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appoint  a  trustee  under  Bole  279  to  receive  and  distribute  it.    The     0.  J.  B. 
surplus  of  the  separate  estate  must,  no  doubt,  go  over  to  the  joint       1874 
estate,  but  it  does  not  follow  that  the  same  person  must  be  ap-     ez  parte 
pointed  trustee  by  each  class  of  creditors.     The  trustee  of  the      ^^^i^* 
separate  estate  can  make  the  surplus  available  for  the  joint  ore*      Moobs. 
ditors.     The  general  intent  of  the  Bule  is,  that  each  class  of 
creditors  shall  administer  as  it  pleases  its  own  estate.    The  trustee 
of  the  joint  estate  in  no  way  represents  any  of  the  separate 
creditors^  and  has  no  Jocm  stcmU  to  oppose  the  registration  of  the 
resolutions  of  the  separate  creditors. 

Sib  James  Bagok,  C  J. : — 

There  are  some  things  which  are  reasonably  clear,  and  this  is 
one  of  them.  A  petition  for  liquidation  is  presented  by  two 
partners  in  trade ;  the  meeting  of  the  creditors  takes  place,  resolu- 
tions are  passed,  a  trustee  is  appointed,  and  the  resolutions  are 
registered.  The  legal  effect  of  that  is  to  vest  in  the  trustee  so 
appointed  the  whole  of  the  joint  and  separate  estates  of  the  debtors. 
Things  being  in  that  state^  it  was  farther  resolved  that  the  pro- 
ceedings should  be  transfiarred  from  Leeds  to  London.  Then  the 
separate  creditors  of  one  of  the  debtors  afterwards  hold  a  meeting 
and  appoint  a  trustee,  and  they  propose  that  the  separate  estate 
shall  be  vested  in  that  trustea  What  possible  right  or  power 
could  they  have  l^  any  resolution  to  take  out  of  the  trustee  in 
whom  it  was  by  law  already  vested  the  separate  estate  of  the 
debtor?  The  interests  of  the  separate  creditors  are  very  care- 
fully guarded  by  the  285th  nde.  They  have  entire  dominion  over 
the  separate  estate,  although  it  is  by  law  vested  in  the  trustee 
appointed  by  the  joint  creditors,  that  is,  the  universal  and  only 
trustee,  and  by  the  285th  rule  the  trustee  is  directed  to  obey  the 
wishes  of  the  separate  creditors,  when  expressed,  and  to  divide  the 
separate  assets  among  them,  and,  if  there  is  any  surplus,  it  is  as  a 
matter  of  law  expressly  enacted  that  that  surplus  shall  go  over  to 
tlie  joint  estate.  To  what  end,  then,  is  a  meeting  of  the  separate 
creditors  held,  at  which  they  resolve  to  appoint  a  trustee,  and 
direct  an  assignment  to  him  to  be  executed  which  is  of  no  earthly 
validity?  The  proceedings  which  had  been  duly  transferred  to 
London  involved  in  them  every  matter  in  which  the  separate 
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0.  J.  B.  creditors  oonld  be  interested.  Their  rights  are  protected  by  the 
1874  285th  rule — they  had  nothing  to  do  but,  in  the  terms  of  the  role, 
Ex  parts  to  >^te  in  what  manner  they  desired  the  separate  estate  to  be 
^^^^""^  applied.  ,  It  is  the  duty  of  the  trustee,  who  holds  the  separate 
MooBB.  estate  as  well  as  the  joint  estate,  to  apply  it  as  so  directed,  and  to 
reserve  his  own  rights  to  the  surplus.  A  more  absurd  proceeding 
than  this  meeting  of  the  separate  creditors  cannot  be  conceived, 
except  to  this  extent^  that  their  acceptance  of  the  compositioa 
may  bind  them — that  is  their  own  affair.  When  the  trustee 
appointed  by  the  joint  creditors  appears  before  the  B^istrar  at 
Leeds,  and  suggests  that  the  resolution  which  it  is  proposed  to 
register  was  one  that  could  not  be  passed,  it  is  said  that  he  has  no 
loeus  standi — ^he,  in  whom  by  law  is  vested  the  whole  of  the  estate 
joint  and  separate,  is  told  that  it  is  a  matter  that  does  not  concen 
him  how  the  separate  estate  is  to  be  applied.  In  my  opinion,  the 
whole  thing  was  utterly  absurd  from  beginning  to  end.  The  order 
made  in  the  Court  at  Leeds  must  be  discharged.  The  proceedings 
under  the  Petition  are  transferred  to  London,  and,  if  there  was 
any  necessity  for  me  to  do  so,  I  would  order  that  all  the  separate 
proceedings  under  it  should  be  transferred.  But  I  do  not  think  it 
is  necessary  for  me  to  do  that,  because  by  the  first  transfer  all 
that  affects  the  interests  of  the  separate  creditors^  and  all  the  ques- 
tions that  can  arise  in  this  liquidation,  are  transferred  to  the  juris- 
diction of  the  London  Gourt,  where  I  have  no  reason  to  doabt 
that  they  will  be  properly  dealt  with.  I  simply  discharge  the 
order,  the  rest  will  take  care  of  itself.  The  trustee  will  understand 
that,  under  the  285th  rule,  it  is  his  duty,  not  only  to  keep  separate 
accounts  of  the  two  estates,  but  to  apply  the  separate  estate  as, 
either  by  agreement  or  by  direction,  he  may  be  ordered  to  do.  It 
is  lamentable  to  see  the  creditors'  money  so  idly  wasted.  I  make 
no  order  as  to  costs. 

Solicitors  for  the  Appellant :  Messrs.  Evans  dk  Eagles. 
Solicitors  for   the  Bespondent:   Messrs.  Bhkeley  dt  Beswick, 
agents  for  Mr.  Lee  Hardmck,  Leeds. 
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Ex  parts  BOrPING.    In  rs  BOSTEL.  0.  J.  B. 

1874 

Coimpointion — Fowen  </  Trustee — B^jection  of  Proof— BeducUon  of  Amount —         ».„py^ 

Inquiry  before  Beffutrar^Bankrupicy  Bules^  1870,  rr.  279,  311,  313.  Dee.  14. 

The  trustee  appointed  under  Rule  279  of  the  Banhrupicy  Bul$$^  1870,  to 
reoeive  and  distribute  a  oompoeition,  has  no  power  to  reject  in  toto  the  proof 
of  a  creditor  who  is  included- in  the  debtor's  statement. 

But,  if  the  amount  of  the  debt  be  in  dispute  between  the  debtor  and  the 
creditor,  the  trustee  is  entitled  to  an  inquiry  to  ascertain  what  is  really  due. ' 

XHIS  was  an  appeal  from  the  decision  of  the  Judge  of  the 
Briffhton  County  Court, 

On  the  27th  of  June,  1874,  D.  T.  Bostely  a  sanitary  engineer  at 
JBrighUmy  filed  a  liquidation  petition.     The  first  meeting  of  the 
creditors  was  held  on  the  15th  of  July.    The  creditors  resolved  to 
accept  a  composition  of  Is.  in  the  pound,  payable  in  three  instal* 
ments,  and  appointed  jP.  O,  Clarh  trustee  in  the  matter.    The 
second  meeting  was  held  on  the  29th  of  July,  and  was  then  ad* 
joumed  to  the  11th  of  August ;  on  which  day  the  resolutions  passed 
at  the  first  meeting  were  duly  confirmed.    The  resolutions  were 
registered  on  the  14th  of  August.    In  the  debtor's  statement 
William  Botiing  was  entered  as  claiming  to  be  a  creditor  for  £500 
or  £600,  against  which  the  debtor  stated  that  he  held  a  charge  on 
some  houses  for  £250.   The  debtor  added  that  he  admitted  £262, 
against  which  the  charge  of  £250  was  held.     At  the  second  meet- 
ing Betting  tendered  a  proof  for  £188  8s.  4(i.,  which  was  objected 
to  on  behalf  of  the  debtor.    On  the  3rd  of  September  the  trustee 
gave  Batting  notice  that  he  rejected  his  claim  against  the  estate, 
and  declined  to  pay  him  the  composition,  on  the  ground  that  the 
debtor  stated  that  the  debt  was  not  owing.     On  the  14th  of  Sep- 
tember Batting  gave  notice  to  the  trustee  of  an  application  to  the 
Court  to  determine  whether  a  trustee  appointed  under  Bule  279 
of  the  Bankruptcy  Rules,  1870,  had  any  power  to  decide  for  what 
amount  the  applicant  could  claim  for  the  purpose  of  participating 
in  the  composition,  and  whether  he  had  any  power  to  reject  the 
proof.    On  the  5th  of  November  the  Judge  decided  that  a  trustee 
TouXIX.  T  2 
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Ex  parte 

BOTTIMO. 

In  re 

BO0TXL. 


has  power  under  resolutions  for  composition,  as  well  as  under  a 
liquidation  by  arrangement,  to  reject  proofs.     Batting  appealed. 

Mr.  BaoBburffh,  Q-C,  and  Mr.  F.  0.  Crumps  for  the  Appellant : — 

The  trustee  appointed  under  Bule  279  cannot  reject  the  proof 
of  a  creditor  who  is  put  down  in  the  debtor's  statement.  Nor  has 
he  any  right  to  reduce  the  proof.  Such  a  trustee  is  a  mere  con- 
duit-pipe. A  creditor  who  is  inserted  in  the  statement  of  a  com- 
poundiug  debtor  need  not  prove  his  debt :  Ex  parte  Peacock  (1). 
Bules  31 1,  313|  apply  only  to  liquidation  by  arrangement;  they 
do  not  apply  to  composition. 

[The  Chief  Judge  : — It  seems  to  me  that  they  must  apply  just 
as  much  to  composition,  for  it  is  the  duty  of  the  trustee  to  pay  the 
composition  only  on  the  debts  that  are  due.] 

The  effect  of  a  resolution  to  accept  a  composition  is  entirely 
different  from  that  of  a  resolution  to  liquidate  by  arrangement : 
Ex  parte  Birmingham  Oas  Light  and  Coke  Company  (2).  An  illus- 
tration of  this  difference  is  also  afforded  by  Bule  297.  A  trustee 
under  Bule  279  has  no  right  to  interfere  between  the  debtor  and  his 
creditors  as  to  proof  of  debts.  The  amount  of  a  particular  creditor's 
debt  does  not  concern  the  other  creditors ;  the  estate  of  the  debtor 
is  not  taken  from  him,  and  the  amount  of  each  debt  is  a  matter 
which  only  affects  him  and  the  particular  creditor.  The  trustee 
cannot  require  proof  to  be  given  by  a  creditor :  Ex  parte  Waterer  (3). 
The  creditors  mentioned  in  the  debtor's  statement  are  alone  bound 
by  the  resolutions:  Bankruptcy  Act,  1869,  s.  126 ;  and  the  validity 
of  the  resolutions  depends  upon  the  proofis  tendered  at  the 
meetings. 

We  are  willing,  however,  that  the  Begistrar  shall  ascertain  the 
amount  actually  due. 

Mr.  De  Oex,  Q.C.,  and  Mr.  Horton  Smith,  for  the  trustee. 

Sib  James  Bacon,  C.  J; : — 

It  appears  to  me  that  the  trustee  had  no  right  peremptorily  to 
reject  the  proof;  he  had  no  right  to  refuse  to  pay  the  Appellant 

(1)  Law  Rep.  8  Gh.  682.  (2)  Law  Rep.  11  Eq.  20i 

(3)  22  W.  R.  426. 
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any  composition  at  all.  I  agree  that  the  distinction  between  liqui- 
dation and  composition  is  patent  and  clear.  But  the  duty  of  the 
trustee  is  to  pay  the  composition  on  the  debts  which  are  due.  I 
think  the  rational  course  would  be  to  go  before  the  Judge  of  the 
County  Court  to  ascertain  the  amount  of  the  Appellant's  debt. 
Mr.  Be  Oex,  if  you  are  not  willing  to  accept  the  offer  made  by 
Mr.  Booiburgih,  I  must  hear  you. 

[Mr.  De  Oex: — We  are  ready  to  accept  the  offer.  But  we 
ought  to  have  our  costs,  as  the  offer  was  not  made  before.] 

I  shall  reserve  the  costs  till  the  case  comes  back  to  me.  I 
think  that  the  trustee  had  a  right  to  examine  into  the  amount  of 
the  debt.  The  debtor's  statement,  which  is  to  be  his  guide,  says 
one  thing ;  the  creditor  says  another  thing.  I  shall  discharge  the 
order,  and  refer  the  case  back  to  the  County  Court,  to  ascertain 
the  amount  due  to  the  Appellant  at  the  time  when  the  composi- 
tion was  agreed  to.  He  is  entitled  to  receive  the  composition 
upon  the  amount  so  found  due,  and  the  debtor  must  pay  it.  The 
payment  can  be  enforced  as  against  him  under  sect.  126  of  the 
Act.  I  reserve  the  costs.  The  case  may  be  mentioned  again  with 
reference  to  the  costs  when  the  amount  of  the  debt  has  beeii 
ascertained. 

Solicitors  for  the  Appellant :  Messrs.  Smith,  Fatvdon,  <&  Low, 
agents  for  Mr.  (7.  Lamb,  Brighton. 

Solicitors  for  the  Trustee :  Messrs.  TUleard,  Oodden,  <&  Holms, 
agents  for  Messrs.  Black,  Freeman,  db  OeU,  Brighton. 


C«  J.    D. 

1874 


Ex  parte 

BOTTINQ. 

In  re 
B08TXL. 


264  EQUITY  CASES.  [L.B. 


C-  J-  B-  Ex  parU  EDEY.    In  re  CUTHBERTSON. 

1875 

««v^         Bill  qf  Sale^-Eeputed  Oumership — Order  and  Disposition — Powession  of  Sheriff 

Jan.  18.  under  Executum-^Bankruptcy  Act,  1869  (32  &  33    Viet,  c  71^  ».  15, 

■  «tt5-«.  5, 

On  the  2nd  of  May  a  bill  of  sale  of  chattels  was  executed,  and  it  was  after- 
wards duly  registered.  The  mortgagee  did  not  demand  possession  of  the 
goods  until  the  15th  of  June.  The  goods  had  been  seized  on  the  6th  of 
June  by  the  sherifif  under  an  execution  issued  by  another  creditor,  and  on 
the  13th  of  June  the  debtor  had  filed  a  liquidation  petition.  The  sheriff 
remained  in  possession  till  the  20th  of  June : — 

Beld^  that  the  sherilf  s  possession,  being  wrongful  as  against  the  mortgagee, 
did  not  prevent  the  goods  Arom  being  in  the  order  or  disposition  of  the 
debtor  at  the  commencement  of  the  liquidation,  and  that  they  consequently 
passed  to  the  trustee. 

Observations  on  Barrow  v.  Bell  (1)  and  Ex  parte  Fbes  (2). 

X  HIS  was  an  appeal  from  a  decision  of  the  Judge  of  the  Jfew* 
port  County  Court 

On  the  2nd  of  May,  1874,  Gf.  A.  CvJlhheHson^  who  was  carrying 
on  trade  in  partnership  with  his  father,  Robert  Cvihhevison^ 
executed  a  bill  of  sale  of  his  household  furniture  and  other 
separate  effects  to  John  Edey,  to  secure  the  payment  of  £176 
with  interest.  The  bill  of  sale  was  duly  registered.  The  pro- 
perty comprised  in  it  remained  in  the  mortgagor's  possession.  On 
the  5th  of  June  the  property  was  seized  by  the  sheriff  of  Ghur 
eesterahire  under  a  writ  oifi.fa.  issued  by  a  creditor  named  Bowbb 
for  £805.  The  sheriff  remained  in  possession  until  the  20th  of 
June,  when  he  withdrew.  On  the  13th  of  June  jB.  CuthheriBon 
and  GF.  A.  Cuihhertson  filed  a  liquidation  petition,  under  which 
on  the  same  day  jB.  B.  Evans  was  appointed  receiver.  He  was 
afterwards  appointed  trustee.  On  the  16th  of  June  the  receiver 
took  possession  of  G.  A.  ChUhbertsona  separate  property,  and  on 
the  same  day  Edey  for  the  first  time  demanded  possession  of  the 
property  comprised  in  the  bill  of  sale,  and  a  man  was  left  in  pos- 
session on  his  behalf,  who  remained  in  possession  till  the  22nd 
of  June,  when  he  withdrew  in  consequence  of  an  ord^r  of  the 

(1)  6  £,  &  B.  64a  (2)  2  De  Q.  &  J.  280. 
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Court  restrainiDg  farther  proceedings  under  the  bill  of  sale.    The  C.  J.  B. 

Judge  of  the  County  Court  decided  that  the  property  comprised  in  1875 

the  bill  of  sale  was  in  the  order  and  disposition  of  (?.  A,  Outhr  Sz  parte 

herUan  at  the  commencement  of  the  liquidation  with  the  consent  ^^'^' 

Warn    ^f0 

of  the  mortgagee,  and  that  it  therefore  passed  to  the  trustee.  CvTEBKBTsoir. 

Edxg  appealed.  *"" 

Mr.  FitUay  Knight,  for  the  Appellant : — 

The  possession  of  the  sheriff  was  an  adverse  one,  and  took  the 
goods  out  of  the  or^er  and  disposition  of  the  debtor,  and  this  state 
of  things  continued  until  after  the  true  owner  had  demanded  pos-* 
session :  Fletcher  v.  Manning  (1).  Barrow  v.  Bell  (2)  may  appear 
to  conflict  with  this,  but  it  must  be  taken  to  have  been  overruled 
by  Eos  parte  Fosb  (3).  Flelcher  y.  Manning  does  not  seem  to 
have  been  cited  in  the  argument  of  Barrow  y.  Bdl.  The 
nature  of  the  property  acquired  by  a  sheriff  under  a  writ  of 
execution  is  shewn  in  Eot  parte  Williams  (4),  and  Ex  parte 
Dorman  (5)  shews  that  to  bring  the  case  within  sect.  15,  subsect. 
69  of  the  Act,  the  possession  of  the  debtor  must  be  a  sole  pos- 
session* 

Hr.  De  Oeet,  Q.C.>  and  Mr.  thrioj  for  the  trusteei  were  not 
called  upon* 

Sib  James  Baook,  C  J.  t— > 

This  is  a  simple  questicm  of  fact.  On  the  13th  of  June  the 
liquidation  petition  was  filed,  and  at  that  time  the  sheriff  was  in 
possession  of  these  goods.  He  was  afterwards  turned  out  of  pos- 
session. This  possession  was  from  the  first  illegali  and  cannot  be 
taken  to  have  disturbed  that  of  the  debtor.  In  Etc  parte  Foss 
the  true  owner  came  before  the  act  of  bankruptcy^  and  said,  The 
property  is  mine,  give  me  possession  of  it.  His  consent  was  there- 
upon determined.  In  the  present  case,  from  the  5th  of  June  to  the 
20th,  the  sheriff  was  in  possession,  but  wrongfully.  On  the  13th 
of  June  the  title  of  the  trustee  accrued*    Until  the  15th  of  June 

(1)  12  M.  &  W.  671.  (3)  2  De  0.  A  J.  230. 

(2)  6  E.  ft  B»  640.  (4)  Law  Rep»  7  CK  814, 

(6)  Law  Rep.  8  Ch.  61. 
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0.  J.  B.  no  one  else  said  that  he  was  the  true  owner  of  the  goods ;  up  to 

1875  that  time  the  true  owner's  consent  to  their  being  out  of  his  posses- 

Ez  parte  ^^^^  subsisted.    There  is  no  difficulty  in  reconciling  Barrow  v. 

Edw.  jgj  (1)  ^iti^  ^^  p^^  p^^  (2).    This  appeal  must  be  dismissed 

CUTHBEBTSOB.  Wltll  COStS* 

Solicitors  for  the  Appellant:  Messrs.  Linklaier  <&  Co.^  agents 
for  Messrs.  J.  Brook  Qreaves  d  AUen,  Sheffield. 

Solicitor  for  the  Trustee :  Mr.  E.  Warriner,  agent  for  Mr.  Joseph 
Gibbs,  Newport,  MonmoiUhshire, 


/an.;i8. 


C.  J.  B.  Ex  parte  HINTON.    In  re  HINTON. 

1875 


Practice—  Time  for  Appealing — Bankruptcy  Rulee^  1870,  r,  143. 

Notice  of  an  appeal  must  be  given  within  twenty-one  days  from  the  day 
on  which  the  order  appealed  from  was  pronounced,  not  from  the  day  on 
which  it  was  drawn  up. 

XHIS  was  an  appeal  from  a  decision  of  the  Judge  of  the  Stoke- 
upon-Trent  County  Court. 

Matthew  Hinton,  formerly  an  innkeeper  at  Longton,  filed  a  liqui- 
dation petition  on  the  21st  of  May,  1874.  Some  resolutions,  which 
purported  to  have  been  passed  at  the  first  meeting  of  the  creditors, 
were  afterwards  tendered  to  the  Registrar  for  registration,  but  he 
refused  to  register  them,  on  the  ground  that  they  had  not  been 
duly  passed.  The  debtor  appealed  to  the  Judge,  and  the  appeal 
was  heard  on  the  3rd  of  November,  and  was  dismissed.  '  The  order 
dismissing  it  was  not  drawn  up  until  the  27th  of  November,  and  it 
was  as  follows: — - 

"  Memorandum.  That  on  the  3rd  November  instant  an  appli- 
cation was  made  to  the  Judge  of  this  Court  (by  way  of  appeal)  for 
an  order  to  be  made  in  terms  of  the  notice  of  the  said  application, 
that  certain  resolutions  alleged  to  have  been  passed  in  the  matter 
of  the  above  proceedings  should  be  registered  by  the  Begistrur  of 
the  Court ;  and  upon  hearing  counsel  it  was  and  is  hereby  ordered 
that  the  said  application  be  refused,  and  the  appeal  to  the  said 

(1)  5  E.  &  B.  540.  (2)  2  De  G.  &  J.  230. 
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Judge  dismissed ;  and  the  same  are  hereby  refused  and  dismissed 
accordingly. 

**  Given  under  my  hand  and  the  seal  of  the  Court  this  27th 
November,  1874.  •*  By  the  Court. 

'^  James  C.  Marshall, 

"Deputy  Eegistrar," 

From  this  order  notice  of  appeal  was  given  on  the  12th  of 
December,  1874. 

The  Uespondent,  an  opposing  creditor,  filed  an  affidavit  to  shew 
that  the  order  was  actually  made  by  the  Judge  on  the  3rd  of 
November. 

Mr.  W.  Bush  Oooper,  for  the  Appellant. 

Mr.  De  Oex,  Q.C.,  and  Mr.  CraeknaH,  for  the  Bespondent, 
objected  that  the  appeal  was  brought  too  late :  Bule  143  (1)  of 
the  Bankruptcy  Rules,  1870. 

This  means  that  the  twenty-one  days  are  to  run  from  the  date 
of  the  pronouncing  of  the  order,  not  from  the  date  when  it  is 
drawn  up.  This  accords  with  the  interpretation  which  has  been 
given  to  the  similar  provision  contained  in  the  Winding-up  Acts : 
.Eb  parie  Hookey  (2) ;  Ex  parte  Dudley  Banking  Company  (3). 

Mr.  W.  Bush  Cooper,  for  the  Appellant : — 

A  notice  of  appeal  cannot  be  given  till  the  order  is  drawn  up, 
for  till  then  there  is  nothing  to  shew  what  the  Judge  decided.  If 
the  Bespondent's  contention  is  right,  the  Judge  or  the  Begistrar, 
by  delaying  the  drawing  up  of  the  order,  or  the  person  who  has 
the  carriage  of  the  order  by  delaying  to  apply  fox  it,  could  deprive 
the  other  side  of  the  right  of  appeaL 

Bule  143  differs  in  its  terms  from  the  provision  in  the  Winding- 
ap  Acts.  Sect.  124  of  the  Companies  Ad,  1862,  says  that  the 
notice  of  appeal  must  be  given  within  three  weeks  after  the  order 


C.  J.  B. 

1875 


EzparU 

UlKTON. 

In  re 

HiMTOK. 


(1)  Role  148 :  **  An  appeal  against 
A  decision  or  order  of  the  Chief  Judge 
in  Bankruptcy,  or  a  Judge  of  a  County 
Coort,  shall  be  entered  with  the  Begis- 
trar of  Appeals  within  and  not  later 
than  twenty-one  days  from  the  said 


decision  or  order,  by  leaving  with 
him  a  copy  of  the  appeal  notice  of 
motion.'* 

(2)  4  D.  P.  &  J.  456. 

(3)  3  D.  J.  &  S.  456. 
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oomplained  of ''  has  been  made."  The  correspondiDg  sections  99 
and  84  in  the  Joint  Stock  Companies  Acts  of  1848  and  1849  eon- 
tain  similar  words*  Bule  143  says,  '^  within  twenty-one  days  from 
the  said  decision  or  order/'  thus  giving  an  alternative,  and  evidently 
contemplating  that  there  may  be  a  delay  in  the  drawing  up  of  the 
order.  Moreover,  the  order  in  the  present  case  is  dated  the  27th 
of  November,  and  says  that  the  application  *'  is  hereby  dismissed,** 
implying  that,  whatever  the  Judge  may  have  said  on  the  3rd  of 
November,  he  did  not  come  to  a  final  conclnsion  on  the  applica* 
tion  nntil  the  27th  of  November. 


I 


Sir  James  Bacon,  C.J. : — 

I  have  heard  all  that  could  be  said  on  this  subject,  because  of 
the  reluctance  that  one  must  naturally  feel  to  give  effect  to  a 
purely  technical  objection.  But  the  law  of  the  Court  is  very 
clearly  expressed  in  the  Bule,  and  in  the  decisions  which  have  been 
referred  to.  The  reason  of  the  policy  of  the  law  in  this  respect  is 
very  obvious.  It  was  in  the  Appellant^s  power  to  have  got  the 
order  drawn  up  on  the  3rd  of  November,  or,  at  any  rate,  within 
the  period  of  twenty-one  days  after.  The  words  of  Bule  143  are 
clear.  The  order  must  be  considered  as  made  upon  the  day  on 
.  which  it  was  pronounced.  Indeed,  on  the  face  of  the  order  it  is 
stated  that  the  application  was  heard  and  disposed  of  on  the  Srd  of 
November.  I  am  precluded  from  hearing  this  appeal,  and  it  must 
be  dismisfsed.  But  I  shall  give  no  costs,  for  the  Appellant  has 
been  misled  by  the  act  of  the  Begistrar. 

Solicitor  for  the  Appellant :  Mr.  B.  A.  Shires,  Leieesltr, 
Solicitor  for  the  Bespondent :  Mr.  F.  C.  Qreenfieli. 
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Ex  parte  LEONARD.    In  re  LEONARD.  c.  J.  R 

1875 
Fraudulent  Dti>tor — Proaecution — BepreserUationJby  a  Creditor  to  the  Court —  ,^^^ 

Debtorg  Act,  1869  (82  d:  33  Vict,  c.  62),  m.  11, 13, 16.  Jan.  2!i 

The  representation  by  a  creditor  to  the  Oonrt,  mentioned  in  sect  16  of 
the  Debtors  Act^  1869,  as  a  foundation  for  an  order  directing  the  prosecation  of 
a  bankrupt  for  alleged  offences  under  the  Act,  must  be  made  in  writing,  sup- 
ported by  proper  evidence,  and  filed  with  the  proceedings  in  the  bankruptcy. 

1  HIS  was  an  appeal  from  an  order  made  by  the  Jadge  of  the 
Bury  8L  Edrnv/nds  County  Courts  directing  the  prosecution  of 
Jonas  Leonard,  a  catUe  dealer  at  Soham,  a  bankrupt,  for  certain 
alleged  offences  under  the  Debtors  Ad,  1869. 

The  order  purported  to  be  made  *'  upon  the  application  of  the 
solicitor  for  the  trustee  of  the  property  of  the  bankrupt,  and  upon 
hearing  the  examination  of  the  bankrupt,  and  upon  the  repre- 
sentation of  creditors  of  the  bankrupt,  the  Court  being  satisfied 
that  there  is  ground  to  belieye  that  the  bankrupt  has  been 
guilty  of  such  offences,  and  that  there  is  a  reasonable  probability 
that  ha  may  be  conyicted  thereof,"  and  it  went  on  to  order  that 
the  trustee  should  prosecute  the  bankrupt  for  the  offences  specified. 

The  bankrupt  had  been  examined  before  the  Judge,  and  his 
examination  was  filed  with  the  proceedings.  Mr.  Alfred  Wain- 
Wright,  one  of  the  creditors,  was  also  examined  in  Court  upon  the 
hearing  of  the  trustee's  application  for  the  order,  and  notes  of  his 
evidence  were  taken  by  the  Judge,  but  no  record*  of  this  evidence 
was  filed  with  the  proceedings,  nor  was  it  mentioned  in  the  order. 
A  certified  copy  of  the  Judge's  notes  was  tendered  on  the  hearing 
of  the  appeal.  No  representation  in  writing  had  been  made  by 
any  of  the  creditors. 

The  bankrupt  appealed  from  the  order. 

Hr.  Bdbertson  Oriffiths  and  Hr.  Horace  Browne,  for  the  Appel- 
lant, contended  that  there  had  been  no  representation  by  a  creditor 
such  as  is  required  by  sect  16  of  the  Debtors  Act,  1869  (1). 

0)  Sect  16 :  "  Where  a  trustee  in  that  in  his  opinion  a  bankrupt  has  been 
«ny  bankruptcy  reports  to  any  Court  guilty  of  any  offence  under  this  Act,  or 
exeicismg  jurisdiction  in  bankruptcy,      where  the  Court  is  satisfied  upon  the 
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The  Ohief  Judqe  suggested  that  the  representation  by  the 
creditor  ought  to  be  made  in  writing.  There  was  nothing  on  the 
face  of  the  order  as  it  now  stood  to  shew  what  the  representation 
was. 

Mr.  O.  W.  Latcranee,  for  the  trustee,  contended  that  the  order 
was  regular,  as  it  followed  the  very  words  of  sect.  16.  The  certi- 
fied copy  of  the  Judge's  notes  was  sufficient  to  shew  what  was 
the  representation  upon  which  the  Judge  acted  in  making  the 
order. 


Sib  Jakes  Bacon,  CJ.,  said  he  thought  that  the  representation 
mentioned  in  sect  16  ought  to  be  made  in  writing,  supported  by 
proper  evidence,  and  filed  with  the  proceedings. 

The  order  must  be  discharged,  but  without  prejudice  to  a  fresh 
application  in  the  County  Court 

Solicitors  for  the  Bankrupt:  Messrs.  Gregory,  BoweUffes,  dt 
Bmole,  agents  for  Mr.  Joseph  J^ers,  Ely. 

Solicitors  for  the  Trustee :  Messrs.  WaUer,  Moojen,  dt  Son^  agents 
for  Messrs.  Salmon  dt  Son,  Bury  St  Edmunds. 


npreBentatioQ  of  any  creditor  or  mem- 
ber of  the  committee  of  inspection  that 
there  is  ground  to  believe  that  the 
bankrupt  has  been  guilty  of  any  offence 
under  this  Act,  the  Court  shall,  if  it 


appears  to  the  Gk)art  that  there  is  a 
reasonable  probability  that  the  bank- 
rupt may  be  convicted,  order  the  trus- 
tee to  prosecute  the  bankrupt  for  such 
offence." 
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HASLUCK  V.  PEDLET.  M.  B. 

[1874    H.    136.]  ^^* 

WiH — Specific  Devise — Apportionment — Apportionment  Act,  1870  (33  <fe34  Vict, 
e,  35),  «».  2,  4,  7— WtK  made  before  Act-^Oift  of  Rent<harge — Imtaiments 
due  hrfore  Bent  Day — Mode  qf  Payment, 

Held,  tliat  the  Apportumment  Act,  1870,  applied  to  a  specific  as  well  as  to 
ft  residuary  devise : 

Held,  also,  that  the  Act  applied  to  a  devise  contained  in  a  will  dated 
before  the  Act  to  which  a  codicil  was  made  after  the  Act. 

Semblef  the  result  would  have  been  the  same  without  the  codicil. 

Where  a  testator  charges  an  annuity  on  land  with  the  ordinary  power  of 
distress  and  entiy  in  the  event  of  the  annuity  being  in  anear,  the  annuitant 
must  wait  for  payment  of  the  annuity  until  the  first  rent  day  which  occurs 
after  the  day  fixed  by  the  testator  for  payment  of  an  instalment  of  the 
annuity,  and  is  not  entitled  to  require  that  any  prior  rent  should  be  kept  in 
hand  in  order  to  answer  the  instalment. 

1  HIS  was  a  special  case  for  the  purpose  of  obtaining  the  opinion 
of  the  Cioart  on  certain  questions  which  had  arisen  in  administering 
the  estate  of  8amud  Fedley^  who  died  on  the  6th  of  June,  1873, 
having  made  a  will,  dated  the  $lst  of  December,  1869,  and  four 
codicils,  of  which  the  last  three  were  dated  in  1871  and  1872. 

The  testator  was  entitled  to  real  estate  producing  an  income  of 
£13,000,  or  thereabouts,  which  he  had  disposed  of  by  various 
specific  devises  and  by  a  residuary  devise ;  and  he  was  also  entitled 
to  considerable  personalty,  which  he  disposed  of  by  a  residuary 
bequest 

Under  the  will  the  testator's  widow  became  (in  the  events  which 
happened)  entitled  to  a  yearly  rent-charge  of  £4500  issuing  out 
of  certain  real  estate  specifically  described,  and  payable  quarterly ; 
the  first  quarterly  payment  becoming  due  three  months  after 
the  testator's  death;  with  a  power  to  enter  and  distrain  and 
receive  the  rents  and  profits  in  the  event  of  the  annuity  being  in 
arrear. 

The  questions,  so  far  as  necessary  to  be  here  mentioned,  were, 
1,  whether  any  and  which  of  the  rents  first  accruing  after  the 
testator's  death  on  his  several  specifically  devised  and  residuary  real 
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M.  R.  estates  ought  to  be  apportioned ;  2,  out  of  what  rents  of  the  here- 

1874  ditaments  charged  therewith  the  first  and  subsequent  payments  of 

Hajbluce  ^^^  annuity  of  £1500  should  be  provided  for,  having  regard  to  the 

Pkd  question  of  apportionment. 

Mr.  CoU,  for  the  Plaintiffs : — 

The  Act  does  not  apply  to  a  will  made  before  the  Act :  Jones  v. 
Ogle  (1).  Neither  does  it  apply  to  specific  gifts:  Jones  v.  Ogle; 
Whitehead  v.  Whitehead  (2).  It  must  be  admitted,  however,  that 
different  conclusions  were  come  to  in  Capron  v.  Capron  (3) ;  Pollock 
V.  FdOodk  (4). 

At  all  events,  the  Act  does  not  apply  so  as  to  affect  the  relations 
between  the  real  and  personal  representatives  of  a  testator  whose 
interest  in  the  property  is  not  terminated  by  his  death.  That  was 
clearly  so  under  the  old  law :  Browne  v.  Amyot  (5) ;  and  though 
the  words  of  the  present  Act  are  very  wide,  they  must  receive  some 
limitation  in  construction.  The  fourth  section  of  the  Act  begins 
by  saying  that  '^  all  persons,  and  their  respective  heirs,  executors,  ad- 
ministrators, and  assigns,"  shall  have  certain  remedies.  These  words, 
in  terms,  would  include  the  whole  world ;  but  that  they  are  not  to 
receive  so  wide  an  interpretation  is  clear,  because  the  Act  goes  on : 
'^  and  also  the  executors,  administrators,  and  assigns  respectively  of 
persons  whose  interests  determine  with  their  own  deaths."  When  we 
look  to  the  preamble  of  the  Act,  we  see  that  the  mischiefs  intended 
to  be  remedied  are  only  '^  such  mischiefs  and  inconveniences  "  as 
are  attempted  to  be  remedied  bythe  former  Apportionment  Acts ; 
and,  as  already  shewn,  these  Acts  did  not  apply,  and  were  not 
intended  to  apply,  as  between  the  heir  and  executor  of  an  owner 
in  fee.  Hence,  under  the  last  Act,  there  can  be  no  apportionment 
between  heir  and  executor. 

As  regards  the  other  question,  in  the  events  which  have  hap- 
pened the  quarterly  payments  of  the  widow's  annuity  fall  due 
about  three  weeks  before  quarter  day;  and  the  question  on 
which  the  opinion  of  the  Court  is  desired  is  whether  the  annuitant 
must  wait  till  the  following  quarter  day  for  her  annuity,  or 

(1)  Law  Rep.  8  Ch.  192.  (8)  Law  Rep.  17  Eq.  288. 

(2)  Ibid.  16  Eq.  528.  (4)  Ibid.  18  Eq.  329. 

(5)  3  Hare,  173. 


Haslugk 

V. 

Pedlet. 
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whether  she  is  entitled  to  be  paid  ont  of  the  rents  which  fell  due       M.  B. 
on  the  previous  quarter  day.  1874 

Mr.  W.  0.  DrucBy  for  the  Defendants,  was  not  called  upon. 

Sir  G.  Jbssel,  M.R.  : — 

As  to  the  first  question,  the  2ad  section  of  the  Apportioninent 
Aet,  1870,  enacts  that  after  the  passbg  of  the  Act  all  rents  are, 
like  interest  on  money  lent,  to  be  considered  as  accruing  from 
day  to  day,  and  are  to  be  apportionable  in  respect  of  time 
accordingly.  The  result  of  that  is,  that  the  rent  up  to  the  death 
of  the  testator  becomes  arrear  of  rent,  and  is  to  be  dealt  with  in 
the  same  way  as  arrear  of  rent  would  have  been  dealt  with  before 
the  Act  A  testator  may,  of  course,  give  arrear  of  rent  speci- 
fically, and  if  so  given  the  arrear  of  rent  will  go  to  the  specific 
legatee ;  otherwise  it  will  fall  into  the  general  personal  estate. 

Then  the  4th  section  says  that  though  the  rent  up  to  the  testa- 
tor's death  is  to  be  treated  as  arrear  of  rent  for  the  purpose  of 
apportionment,  it  is  not  to  be  so  treated  for  the  purpose  of  making 
the  tenant  pay  before  the  rent  day.  That  is  the  whole  effect  of 
the  4th  section,  the  language  of  which  is,  no  doubt,  open  to  criti- 
cism. It  begins  by  saying  that  "  all  persons  "  shall  have  certain 
remedies,  and  then  goes  on  to  say,  *'  and  also  the  executors,  ad- 
ministrators, and  assigns  of  persons  whose  interests  determine  with 
their  own  deaths."  Those  words  were  thrown  in  to  prevent  any 
question  as  to  whether  the  executors,  administrators,  or  assigns  of 
such  persons  were  to  have  the  remedies  given  by  the  section. 
The  enactment  would  have  been  better  expressed  if  the  word 
** including"  had  been  used  instead  of  the  words  ''and  also;"  but 
there  is  no  such  ambiguity  or  difficulty  as  to  compel  me  to  hold 
that  the  2Qd  section  is  not  to  receive  its  plain  and  natural  meaning. 

Farther,  the  Act  enacts  (sect.  7)  that  it  is  to  apply  in  all  cases 
except  where  it  is  expressly  stipulated  that  no  apportionment  shall 
take  place.  Here  there  is  no  sach  stipulation ;  but  the  will  was 
made  before  the  passing  of  the  Act,  although  several  codicils 
were  made  afterwards.  It  is  said  that  testators  make  their  wills 
on  the  supposition  that  the  state  of  the  law  .will  not  be  altered ; 
and  it  is  contended  that  this  will  ought  to  be  construed  as  it  would 
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H.  B.      have  been  under  the  old  law.    The  answer  to  that'  is,  that  a  tes- 

1874       tator  who  knows  of  an  alteration  m  the  law  (as  this  testator  must 

HAffl!ucK     ^®  presumed  to  have  done),  and  does  not  choose  to  alter  his  will, 

j^*         must  be  taken  to  mean  that  his  will  shall  take  effect  according  to 

the  new  law. 

Then  it  is  said  that  the  Act  does  not  apply  to  specific  devises ; 
but  I  am  of  opinion  that  specific  devises  are  as  much  under  this 
law  as  any  others.  The  Act  does  not  affect  the  meaning  of  the 
will;  it  only  alters  its  legal  operation.  A  devise  of  Blackcicre, 
before  the  Act,  carried  the  accruing  rents :  now  it  does  not :  not 
because  the  meaning  of  Blackaere  has  been  altered,  but  because 
the  legal  effect  of  the  devise  is  different. 

The  answer  to  the  first  question,  therefore,  will  be,  that  all  the 
rents  are  to  be  apportioned  as  on  the  day  of  the  testator's  death, 
and  that  the  apportioned  part  falls  into  the  residuary  personal 
estate. 

Then  as  to  the  other  question,  the  annuitant  could  not  obtain 
payment  by  exercise  of  the  power  of  distress  until  after  the  rent 
became  due;  consequently  she  must  wait  for  payment  of  the 
annuity  until  the  rent  day ;  and  the  answer  to  the  question  will  be, 
that  no  portion  of  the  rent  is  to  be  kept  in  hand  for  the  purpose  of 
paying  the  annuity. 

Solicitors :  Messrs.  Turner  d:  Son. 


M.  B  In  re  MACLEAN'S  TEUSTS. 

]^^         Customs  Annuiiy  and  Benevolent  Fund — Provision  for  Claimants  under  Svlh 
Dec.  12  scriber — Power  of  Subscriber  to  mortgage — Succession  Duty — Predecessor 

and  Successor — Mortgagor  and  Mortgagee — Succession  Duty  Act  (16  <fe  17 

Vict.  e.  61),  M.  2, 17. 

The  Customs  Annuity  and  Benevolent  Fund  was  established  by  Act  of 
Parliament  for  the  benefit  of  the  widows,  children,  and  other  relatives  of 
officers  of  the  Customs,  who  are  expected  to  subscribe  an  annual  sum  to  it 
out  of  their  salaries.  By  the  Act  directors  were  appointed  with  power  to 
frame  rules  for  the  management  of  the  fund,  with  a  discretion  to  admit  per- 
sons other  than  relatives  of  the  subscribers  as  their  nominees  to  the  benefit 
of  the  fund.    It  was  also  enacted  that,  in  order  to  insure  to  the  widows  of 
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the  8al)flcriber8,  or  any  otiier  claixnAntB  on  the  fond,  the  fall  benefit  intended        IC.  R. 
hy  the  Act  as  an  alimentary  pTovision  for  the  widows  or  other  claimants         ^g.*^ 
entitled  thereto,  the  interest  of  any  widow  or  other  claimant  should  not  be         «^v^ 
assignable  withont  the  consent  of  the  directors.  •'*  •* 

Bnles  were  drawn  np  which  provided  that  one-third  of  the  portion  payable  tbuw*.  * 
on  the  death  of  a  gabscriber  shoold  be  set  aside  for  his  widow,  and  that  the  — — 
remaining  two-thirds  should  be  subject  to  the  directions  of  the  subscriber  (to 
be  given  by  will,  or  codicil,  or  any  instrament  in  writing  signcTd  by  him  in 
the  presence  of  an  attesting  witness  and  deposited  with  the  directors  during 
his  life,  or  within  three  months  after  his  death,  and  which  instrument  might 
at  the  option  of  the  subscriber  be  made  irrevocable),  and  should  be  applied 
or  paid  in  any  manner  or  proportion  which  he  might  think  fit  for  the  benefit 
of  his  widow,  children,  or  relatives,  or  nominees  who  should  have  been  duly 
admitted  by  the  directors. 

A  subscriber  to  the  fund,  by  instrument  duly  executed  and  deposited  with 
the  directors,  irrevocably  assigned  two-thirds  of  the  portion  payable  on  his 
death  to  mortgagees  to  secure  an  advance  made  to  him,  and  the  mortgagees 
were  duly  admitted  by  the  directors  as  his  nominees : — 

JHeldf  that  the  mortgage  was  valid  as  against  the  widow,  children,  and 
relations  of  the  subscriber: 

Edd,  also,  that  by  virtue  of  sect.  17  of  the  Suocession  Duty  Act,  the  in- 
terest of  the  mortgagees  in  the  fund  was  not  liable  to  succession  duty. 

Attcmey-Oeneral  v.  Ahdy  (1)  distinguished. 

Jl)Y  the  Act  of  Parliament  56  Greo.  3,  c.  Ixxiii.  (local),  a  fond 
known  as  the  Customs  Annuity  and  Benevolent  Fund  was  consti- 
tuted, to  which  each  officer  in  the  Costoms  is  expected  to  subscribe 
a  certaiD  sum  annually. 

The  preamble  of  the  Act  recited  that  the  establishment  and 
regulation  of  a  fund  for  the  conditional  benefit  and  relief  of  the 
widows  and  children  or  other  relatives  of  the  established  officers, 
clerks,  and  other  persons  employed  in  the  department  of  the 
Customs  in  England  would  be  highly  beneficial. 

The  Act  appointed  a  body  of  directors  for  holding  and  managing 
the  fund,  and  gave  them  power  to  make  rules  for  the  regulation 
of  the  fund. 

By  the  9  th  section  of  the  Act  it  was  provided  **  that  the  said 
directors  shall  and  may,  if  they  shall  deem  it  expedient,  admit 
any  person  or  persons  to  be  the  nominee  or  nominees  of  any  sub- 
scriber to  the  said  fund  who  may  not  be  a  relative  or  relatives  of 
the  said  subscriber,  and  the  said  nominee  or  nominees  so  admitted 
as  aforesaid  shall  and  are  hereby  declared  to  have  and  thereafter 

(1)  1  a  &  C.  266. 
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H.  B.  to  continne  to  have  to  all  intents  and  purposes  the  same  and  the 
1874  like  interest  in  the  said  fund  and  the  advantages  thereof  as  if  the 
J,}  r0  said  nominee  or  nominees  had  been  a  relative  or  relatives  of  the 
said  subscriber,  under  and  subject  in  every  respect  to  the  roles 
and  regulations  approved  and  ratified  as  aforesaid." 

The  11th  section  is  as  follows : — *'  And  in  order  to  insure  to  the 
^widows  of  the  subscribers,  or  any  other  claimants  on  the  said  fund, 
the  full  benefit  intended  by  this  Act  as  an  alimentary  provision 
for  the  widows  or  other  claimants  entitled  thereto,  be  it  further 
enacted  that  no  annuity  or  sum  of  money  payable  to  any  widow 
or  other  claimant  under  any  of  the  provisions  of  this  Act  shall  be 
assignable  except  with  the  permission  and  approbation  of  the  said 
directors,  or  any  three  or  more  of  them,  or  liable  to  be  affected  by 
arrestment,  or  otherwise  attachable  by  any  creditor,  or  be  subject 
to  the  jm  mariti  of  any  husband  with  whom  any  such  widow  or 
other  claimant  may  intermarry,  or  be  subject  in  any  manner  to 
any  debts,  or  deeds,  or  contract  of  any  such  husband,  but  the  same 
shall  be  paid  to  such  widow  or  other  claimant  entitled  thereto 
upon  her  own  receipt  only,  notwithstanding  such  arrestment,, 
attachment,  or  marriage." 

Bules  were  drawn  up  in  accordance  with  the  Act  regelating  the 
rate  of  subscription  to  be  paid  by  members  and  the  mode  of  appli- 
cation of  the  fund. 

Bule  1  was  as  follows : — **  The  Customs  Annuity  and  Benevolent 
Fund  shall  be  raised  by  subscription  upon  the  principle  of  life 
insurance,  and  together  with  the  contribution  of  poundage  granted 
by  the  aforesaid  Act,  shall  form  a  fund  for  the  widows,  children, 
and  relatives  and  nominees  of  officers  or  persons  belonging  to  the 
department  of  Customs  in  England;  and  the  admission  by  the 
directors  of  a  nominee  or  nominees  of  subscribers  under  tbe  said 
Act  shall,  as  to  the  person  of  such  nominee  or  nominees,  take 
place  during  the  lifetime  of  such  subscriber.  And  any  such  ad- 
mission may  from  time  to  time  be  revoked  and  annulled  by  the 
subscriber  at  his  will  and  pleasure,  or  by  the  directors  at  their 
discretion,  where  they  shall  have  just  cause  to  believe  that  such 
admission  has  been  procured  in  fraud  of  the  principle  and  policy 
of  the  fund.  Every  nominee  of  a  subscriber  shall  be  entitled  to 
such  proportion  only  of  his  insui;ance  in  the  fund  as  shall  be 
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limited  and  directed  by  sach  sabBcriber  in  conformity  with  these       M.  R. 
Tegalations."  1874 

Bole  12  provided  as  follows : — **  The  capital  money  forthcoming       ^^ 
at  a  subscriber's  death  by  virtue  of  his  insurance  shall,  subject  to   Maoliah's 

the  following  regulations,  be  appropriated  according  to  the  direc-        

tions  contained  in  his  will  or  codicil,  or  in  any  instrument  in 
vfritiug  signed  by  him  in  the  presence  of  an  attesting  witness  and 
deposited  with  the  directors  during  his  lifetime,  or  deposited  within 
three  months  after  his  death,  and  which  instrument  may,  at  the 
option  of  such  subscriber,  be  made  absolutely  irrevocable,  or  in 
default  of  any  such  directions,  in  manner  hereinafter  prescribed." 
And  after  a  proviso  not  material  to  be  here  stated,  the  said 
12th  rule  proceeded  as  follows: — "One-third  part  of  the  said 
capital  money  shall  be  set  apart  as. the  widow's  portion,  and  shall 
be  appropriated  in  the  creation  of  an  annuity  for  her  benefit  ac- 
cording to  the  rates  of  Table  C.  hereunto  annexed,  and  the  remain- 
ing two-thirds  of  such  capital  money  shall  be  subject  to  the 
directions  of  the  subscriber  under  these  regulations,  and  shall  be 
applied  or  paid  in  any  manner  or  proportipn  he  may  think  proper 
for  the  benefit  of  his  widow,  children,  or  relatives,  or  of  his  nominee 
or  nominees  who  shall  have  been  duly  admitted  by  the  directors." 
And  after  certain  provisions  immaterial  to  be  stated,  the  12th  rule 
proceeded  as  follows : — "  Where  a  subscriber  shall  not  by  will  or 
such  other  instrument  as  aforesaid  have  directed  the  application 
of  the  capital  money  herein  placed  at  his  disposal,  excepting  as 
aforesaid,  the  same  shall  become  the  property  in  equal  proportions 
of  his  child  or  children  living  at  his  death,  and  of  the  child  or 
children  or  other  issue  then  living  of  snch  of  his  children  (if  any) 
as  shall  have  died  in  his  lifetime,  such  grandchildren  or  other 
issue  nevertheless  to  be  only  entitled  among  them  in  equal  pro- 
portions to  the  share  which  his,  her,  or  their  respective  parent 
or  ancestor  would  have  taken  if  living  at  the  death  of  such  sub- 
scriber.'* 

Prior  to  August,  1872,  William  Maclean  effected  two  insurances 
in  the  fund  on  his  own  life  for  the  sums  of  £1000  and  £1000, 
and  numbered  respectively  557  and  654.  On  the  28th  of  August, 
1872,  these  insurances,  together  with  the  sum  of  £2235,  the 
amount  of  the  bonuses  and  profits  up  to  that  time  allotted  in 


278  BQUTPT  0ASE8.  ^  [L-  B. 

U,  B.  respect  of  the  same  iDsniances,  amounted  altogether  to  the  sum  of 

1874  £4235. 

^^^  On  the  28th  of  AuguBt,  1872,  William  Madecm  duly  executed, 

Maolbam'b  2ji(3i  he  afterwards  deposited  with  the  directors  of  the  fund,  an 

X  BUBTSs 

instrument  in  the  following  terms : — 

"  In  pursuance  and  in  exercise  of  the  powers  vested  in  me  by 
the  rules  of  the  Customs  Fund,  and  revoking  all  former  directions 
made  by  me,  I  hereby  direct  that  the  sum  *of  £1400  out  of  the 
capital  money  forthcoming  by  virtue  of  my  insurances  in  the  fund 
shall  at  my  death  be  paid  to  Sir  Walter  Bockdiff  FarquhaVy 
Baronet,  Henry  Vigne,  Charles  William  Curtis,  and  Henry  Bonham 
Carter,  Esquires,  the  present  life  fund  trustees  of  the  Chtardian 
Fire  and  Life  Assurance  Company,  or  other  the  life  fiind  trustees 
for  the  time  being  of  the  said  company ;  and  I  request  the  direc- 
tors to  admit  the  said  Sir  Walter  Rockcliff  Farquhar,  Baronet,  Henry 
Yigne,  Charles  William  Curtis,  and  Henry  Bonham  Carter ,  Esquires, 
or  other  the  life  fund  trustees  for  the  time  being  of  the  Quardian 
Fire  and  Life  Assurance  Company,  my  nominees  for  the  purpose 
of  this  appointment.  I  also  hereby  declare  the  said  appointment 
absolutely  irrevocable,  except  with  the  consent  in  writing  of  the 
said  Sir  Walter  BocJcdiff  Farquhar,  Baronet,  Henry  Viffne,  Charles 
William  Curtis,  and  Henry  Bonham  Carter^  Esquires,  or  other  the 
life  fund  trustees  for  the  time  being  of  the  Guardian  Fire  and  Life 
Assurance  Company  ^ 

WiUiam  Maclean  represented  to  the  directors  of  the  fund  that 
the  consideration  for  the  appointment  thus  made  was  to  be  the 
loan  to  him  by  the  Guardian  Assurance  Company  of  a  sum  of 
money  which  be  intended  to  apply  in  releasing  or  disincumbering 
some  family  property  for  the  ultimate  benefit  of  his  family ;  and 
the  directors  duly  admitted  the  persons  named  in  the  appointment 
to  be  the  nominees  of  William  Maclean  in  respect  of  the  sum  of 
£1400  mentioned  in  the  appointment. 

After  such  admission  the  Chiardian  Assurance  Company  paid  to 
William  Madean  the  sum  of  £900,  in  consideration  of  which 
Maclean  executed  a  deed,  containing  a  covenant  by  him  that  his 
heirs,  executors,  and  administrators  would  within  three  calendar 
months  after  his  death  pay  to  the  company  the  sum  of  £1220,  with 
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iBterert  at  5  per  cent,  fiom  his  death  until  payment ;  and  a  decla-       M.  B. 
ration  that  the  sum  of  £1400  coming  to  the  trustees  of  the  com-        1S74 
pany  under  the  appointment  should  be  applied  first  in  payment  of       in  re 
costs,  and  then  in  satisfEiction  of  the  £1220  and  interest ;  and  that   ^^^'' 
the  surplus  should  (subject  to  succession  duty)  be  paid  to  the       -*- 
executors  or  administrators  of  WiUtam  Macjean. 

By  another  instrument,  duly  executed  and  deposited  with  the 
directors  of  the  fund,  and  dated  the  28th  of  December,  1873,  after 
reciting  the  appointment  of  £1400  by  the  instrument  of  the  28th 
of  August,  1872,  William  Maclean  directed  that  the  remainder  bf 
the  capital  money  forthcoming  at  his  death  should  be  invested  in 
the  purchase  of  3  per  cent,  stock,  and  the  income  thereof  paid  to 
his  wife  during  her  life,  and  after  her  death  the  stock  should  be 
divided  between  his  children  living  at  his  death,  or  their  issue. 

Ey  his  will,  dated  the  28th  of  December,  1873,  WOliam  Maclean 
confirmed  the  instrument  of  the  28th  of  December,  1873,  and 
bequeathed  all  the  rest  of  his  property  to  his  wife  absolutely,  and 
appointed  executors. 

WiJIiam  Maclean  died  on  the  3rd  of  June,  1874,  leaving  a  widow 
and  children.  The  executors  named  in  his  will  renounced  probate ; 
bis  widow  also  renounced  the  right  of  administration,  and  adminis- 
tration was  granted  to  a  creditor.  The  estate  proved  to  be 
insolvent,  and  was  being  administered  in  Chancery. 

On  the  17th  of  June,  1874,  the  solicitors  of  Mr.  Maclean's  fi^mily 
wrote  to  the  secretary  of  the  Customs  Ftmd  a  letter,  in  which  they 
stated  that  they  had  been  advised  by  counsel  that  the  appointment 
of  £1400  by  Mr.  Maclean  to  the  trustees  of  the  Quardian  Office  was 
invalid,  as  being  against  the  principle  and  policy  of  the  Act  estab- 
lishing the  fund,  and  they  gave  notice  to  the  secretary  not  to  part 
with  the  £1400,  or  any  part  of  it,  without  their  consent;  and  they 
suggested  that  that  sum  should  be  paid  into  Court  under  the 
Trustee  Belief  Act. 

This  claim  was  subsequently  brought  by  the  same  solicitors 
before  the  Chief  Clerk  in  the  suit  for  administration  of  Maclean^s 
estate,  who  directed  the  opinion  of  counsel  to  be*  taken  as  to  the 
course  to  be  pursued. 

The  opinion  of  a  Queen's  Counsel  and  a  junior  was  accordingly 
taken,  and  they  advised  that  the  fund  ought  to  be  paid  into  Court 
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M.  B.      under  the  Trustee  Relief  Act.    On  the  27th  of  July,  1874,  a  copy 

1874       of  the  opinion  was  sent  to  the  secretary  of  the  Customs  Fundy  and 

j„  „       the  directors  subsequently  paid  the  £1400  into  Court  accordingly. 

^TwDim'  *       A  question  also  arose  whether  the  sum  appointed  to  the  trustees 

of  the  Guardian  Office  was  subject  to  succession  duty. 

A  Petition  was  now  presented  by  the  trustees  of  the  Chiardian 
Life  Office^  praying  that  the  costs  of  all  parties  of  and  consequent 
on  the  Petition  might  be  paid  by  the  directors  of  the  Customs 
Fund  as  between  solicitor  and  client;  that  in  case  the  Court 
should  be  of  opinion  that  the  fund  was  liable  to  succession  duty, 
such  duty  might  be  paid  out  of  the  fund  in  Court ;  and  that  the 
residue  of  the  fund  might  be  paid  to  the  Petitioners. 

Mr.  Fischer,  Q.C.,  and  Mr.  Loudon,  for  the  Petitioners,  con- 
tended that  the  claim  by  Maclean's  family  was  wholly  unfounded ; 
that  the  directors  of  the  Customs  Fund  ought  not  to  have  paid  the 
fund  into  Court  at  all ;  and  that  they  ought  to  pay  the  costs  of 
the  Petition. 

Mr.  Southgate,  Q.C.,  and  Mr.  Begg^  for  the  directors  of  the 
Customs  Fund,  were  not  called  upon. 

Mr.  CracJcnaU,  for  the  legal  piBrgonal  representatives  of  Mr. 
Maclean,  made  no  claim  to  the  fund. 

Mr.  E.  Beaumoni,  for  the  family  of  Mr.  Maclean,  submitted  to 
the  Court  the  question,  whether  the  appointment  by  Mr.  Madean 
to  the  Petitioners  was  valid.  The  object  of  the  Act,  he  said,  was 
to  enable  officers  in  the  Customs  to  make  an  alimentary  provi* 
sion  for  persons  having  claims  on  them;  this  object  would  be 
entirely  defeated  if  such  officer  could  borrow  money  for  his  own 
purposes  on  the  security  of  the  fund. 

[He  referred  to  In  re  Pocock's  Policy  (1).] 

Sir  G.  Jessel,  M.R  : — 

In  my  opinion  there  was  no  reasonable  foundation  for  the  claim 
made  on  behalf  of  the  legal  personal  representatives  and  the  fiamily 
of  Mr.  Maclean. 

(1)  Law  Rep.  6  Ch.  445. 
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The  12th  rale  of  the  Act  of  Parliament,  enabling  the  trustees  to  M.  B. 
admit  a  nominee  who  was  not  the  relative  of  the  claimant,  says  :  i874 
•*  The  capital  money  forthcoming  at  a  subscriber's  death  by  virtue  ^^ 
of  his  insurance  shall,  subject  to  the  following  regulations,  be    ^^olkah's 

appropriated  according  to  the  directions  contained  in  his  will  or        

codicil,  or  in  any  instrument  in  writing  signed  by  him  in  the  pre- 
sence of  an  attesting  witness  and  deposited  with  the  directors 
during  his  lifetime."  Now,  in  this  particular  instance,  there  was 
an  instrument  signed  by  Mr.  Madean  in  the  presence  of  an  attest- 
ing witness  and  deposited  by  him  with  the  directors  in  his  life- 
time ;  and  that  instrument  was  an  irrevocable  assignment,  if  I 
may  so  call  it,  to  the  Petitioners,  the  trustees  of  the  Chiardian 
Life  Office,  of  £1400. 

It  is  suggested  that  because  the  real  transaction  between  the 
testator  and  the  Otuirdian  Life  Office  was  a  mortgage  and  not  an 
assignment  out  and  out,  that  this  was  contrary  to  the  principle  of 
the  Act ;  but  I  do  not  think  it  was.  The  principle  of  the  Act  was 
to  allow  the  subscriber  to  dispose  absolutely,  and  as  he  thought 
fit,  of  two-thirds  of  the  capital  if  he  had  a  wife  and  children.  If  he 
did  not  dispose  of  it,  then  it  went  according  to  the  directions  con- 
tained in  his  will,  that  is,  it  remained  his  absolute  property.  If 
he  disposed  of  it  by  way  of  mortgage,  in  this  Court  that  would  be 
a  disposition  ]fro  ianto  ;  and  therefore,  whatever  he  did  not  thus 
dispose  of,  that  is,  his  interest  as  mortgagor,  would  still  remain  his 
absolute  property,  and  be  subject  to  the  dispositions  of  his  will. 
To  that  extent,  therefore,  the  assignment  would  be  a  direction  to 
pay  to  his  nominees,  as  trustees  for  his  executors  or  administra- 
tors, instead  of  to  the  executors  or  administrators  direct ;  and  why 
should  he  not  in  his  lifetime  direct  the  whole  disposable  share 
coming  to  him  to  be  paid  to  nominees  who  were,  in  a  certain  event, 
to  become  trustees  for  his  legal  personal  representatives?  It 
seems  that  he  had  the  power  so  to  direct,  and  that  there  is  no 
substantial  objection  to  the  mode  in  which  that  power  has  been 
exercised. 

Then  oomes  a  question  of  costs  upon  this  point ;  I  say  upon  this 
point,  because  there  is  a  subsequent  question  which  I  have  not  yet 
heard.  The  counsel  who  now  appear  on  behalf  of  the  Bespondents 
have  very  fairly  put  the  question :  one  has  submitted  the  claim 
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H.  B»  to  the  consideration  of  the  Court,  and  the  other  has  said  he  cannot 
1874  support  it.  But  the  Bespondents  instructed  their  solicitors  to 
]^  write  letters  to  the  directors  of  the  Customs  Department  The  first 
^OLSAN*!  ig  dated  the  17th  of  June,  and  it  appears  that  it  was  written  under 
the  advice  of  counsel,  and,  I  am  told,  counsel  of  considerable  emi- 
nence. By  it,  after  giving  notice  not  to  part  with  the  fund,  they 
go  on  to  say : — **  It  appe^s  to  us  that  this  point  can  only  be  satis- 
factorily settled  by  the  C^urt  of  Chancery,  and  we  would  therefore 
suggest  that  you  should  at  once  pay  the  £1400  into  Court  under 
the  Trustee  Belief  Actr  The  counsel  for  the  Petitioners  in  this 
case  contend  that  the  directors  receiving  such  a  letter  as  that  were 
entitled  wholly  to  disregard  it,  and  to  say,  ^  If  you  do  not  file  a 
bill  to  impeach  the  transaction  within  a  certain  time,  we  shaU  pay 
over  the  fund."  .  It  appears  to  me  that  they  would  have  been  very 
foolish  if  they  had  not  acted  in  the  matter,  there  being  a  Ixmafide 
claim  supported  by  the  opinion  of  counsel  upon  the  construction 
of  the  Act.  But  it  does  not  stop  there,  for,  on  the  27th  of  July, 
they  get  another  letter,  inclosing  an  opinion  of  two  counsel^  to 
the  effect  that  the  proper  course  was  to  pay  the  fund  into  Court 
under  the  Trustee  BeUefAet^  and  requiring  the  directors,  in  accord- 
ance with  such  opinion,  at 'once  to  pay  the  £1400  into  Court  under 
the  Trustee  Edief  Act.  Now  I  quite  agree  that  it  is  not  because 
a  man  brings  forward  a  claim  to  a  trust  fund  that  the  trustee  of 
that  fund,  should  the  claim  be  unfounded,  is  justified  in  paying 
the  trust  fund  into  the  Court  of  Chancery ;  but  how  can  trustees 
treat  a  claim  as  unfounded  which  is  supported  by  the  opinions 
of  three  counsel,  and  which  is  brought  forward  hma  fide  by  a  re- 
sponsible solicitor,  and  when  they  are  told,  '*  If  you  do  not  adopt 
this  course,  you  will  subject  yourself  to  the  risk  of  paying  costs 
personally  "  ?  It  is  quite  clear  that  the  trustees  were  fully  justified 
after  this  letter  in  taking  the  course  they  have  adopted  in  paying 
the  £1400  into  Court,  and  that  the  Petitioners  have  entirely 
mistaken  their  course  in  asking  that  the  trustee  should  pay  the 
costs  of  the  application  as  the  Petition  asks. 

But  that  does  not  at  all  dispose  of  the  question  of  costs.  I  am 
clearly  of  opinion  that  the  persons  who  raised  that  contention  must 
take  the  consequences  of  raising  it.  They  relied  upon  the  opinion 
of  counsel,  I  am  told  of  eminence,  and  having  relied  upon  that 
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opinioDi  they  are  not  indemnified  by  it  from  the  conseqneiioes  of       u.  R 
that  reliance.    That  opinion  is  of  soch  a  character  that  when  it        1974 
oomes  to  be  discaesed  in  open  Oonrt  one  of  the  learned  counsel       ^[^ 
says  he  will  not  argue  the  point  at  all,  and  the  other  learned  counsel   ^oxxan's 
says  that  he  will  submit  the  point  to  the  Court.    In  fact,  neither  of        — 
the  learned  counsel  ventures  to  argue  it  at  all.    I  do  not  know  who 
the  gentleman  may  be  who  first  entertained  the  opinion,  but  counsel, 
as  well  as  judges,  sometimes  make  mistakes ;  and  I  do  not  think 
there  was  any  reasonable  ground  for  the  opinion.    That  being  so, 
the  parties  who  relied  upon  that  erroneous  opinion  most  take  the 
consequences  of  having  acted  erroneously ;  and  as  it  was  their  act 
which  caused  the  money  to  be  paid  into  Court,  they  must  pay  the 
ooet  of  the  present  application,  and  all  the  costs  incurred  by  every- 
body in  reference  to  the  payment  into  Court.    If  necessary,  I 
should  allow  the  Petition  to  be  amended  by  praying  that  accord- 
ingly.    There  is,  however,  a  further  question,  which  may  relieve 
them  to  som^  extent  as  to  the  costs.    As  I  understand,  if  no  suc^ 
cession  duty  is  payable,  there  will  be  a  surplus  after  payment  of 
the  ChMfrdiaah  Office ;  and  I  must  hear  counsel  as  to  whether  any 
duty  is  payable, 

Mr.  W.  W.  Kardake,  for  the  Crown : — 

It  was  decided  in  Attamey-Oerheral  v.  Bou>8ell(l)  that  a  fund 
such  as  this  is  not  subject  to  legacy  duty ;  but  AUomey-Ghneral  v. 
Abdff  (2)  establishes  that  it  is  subject  to  succession  duty.  The  ap- 
pointment made  by  Mr.  Maclean  was  clearly  a  **  disposition,"  by 
virtue  of  which  the  Petitioners  became  entitled  to  the  fiind  on  the 
death  of  Mr.  Maelean.  The  case  fidls  within  the  2nd  section  of 
the  Sueceseion  Duty  Aet^  and  the  Petitioners  are  liable  to  pay  duty 
at  the  rate  of  10  per  cent. 

Sib  G.  Jessel,  M.B. : — 

I  think  that  the  Guardian  Life  Office  are  the  assignees  of  the 
policy  within  the  17th  section  of  the  Succession  Duty  Act,  and 
consequently  no  duty  is  payable  by  them.  It  appears  to  me  that 
the  point  was  decided  by  the  unanimous  opinion  of  the  Court  of 

(1)  Tilsley  on  the  Stamp  Acts,  2iid.  Ed.  p.  685.  (2)  1  H.  &  0.  266. 
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M.  B.      Exchequer  in  the  case  of  Atiometf-Oenercd  v.  Abdy  (1),  although 

18741       that  case  was  a  totally  diflferent  one  from  this.    There  a  testator 

^^       had  bequeathed  the  sum  assured  to  his  sister.     A  previous  decision 

^m^'   had  determined  that  such  a  bequest  was  not  liable  to  legacy  duty, 

but  it  was  decided  that  there  was  no  such  exemption  under  the 

Succession  Duty  statute,  and  accordingly  the  fund  was  held 
liable  to  succession  duty.  That  is  all  that  was  decided  in  that 
case;  but  in  arriving  at  that  conclusion  erery  Judge  treated  this 
as  an  ordinary  policy  of  insurance.  Chief  Baron  Fottodk  says 
this  (2) :  **  It  seems  to  me  that. this  case  does  not  differ,  except  in 
some  points  already  adverted  to" — that  I  do  not  touch  upon — 
**  from  an  ordinary  insurance.  When  a  man  insures  his  life  and 
by  his  will  disposes  of  the  sum  insured,  no  doubt  can  exist,  for 
the  17th  section  of  the  Succesmn  Duty  Act  expressly  says, '  that 
any  disposition  or  devolution  of  the  moneys  payable  under  such 
policy  if  otherwise  such  as  in  itself  to  create  a  succession  shall  be 
deemed  to  confer  a  succession.'  ^  That  is  an  enactment  which  brings 
a  disposition  or  devolution  of  moneys  payable  under  an  ordinary 
policy  of  insurance  within  the  provisions  of  the  Succesmn  Duty  Act; 
and  in  what  does  this  case  differ  ?"  Baron  Martin  says  (3) :  ''  Mr. 
Ahdy^  an  officer  of  the  Customs,  effected  an  insurance  on  his  life 
for  a  capital  sum  of  £500,  payable  out  of  the  Customs  AnnuUy 
Benevolent  Ftmd  ....  I  apprehend  I  am  bound  to  act,  and  I  do  act, 
on  the  judgment  of  this  Courts  in  the  year  1844,  in  the  case  of  Be 
Bou^seUf  which  put  a  construction  upon  policies  effected  under  the 
56^6eo.  3,  c.  Ixxiii.,  which  creates  a  particular  species  of  property, 
limited  as  to  the  persons  who  are  to  enjoy  it,  but  over  which  the 
person  who  purchased  it  had,  to  a  certain  extent,  a  control.  The 
subscription  of  Mr.  Abdy  to  the  fund  entitled  him,  not  to  any 
personal  benefit  during  his  life,  but  only  to  dispose  of  the  sum 
assured  amongst  his  relatives  or  nominees  on  his  death ;  and  by 
his  will  he  gave  all  that  policy  of  assurance  effected  on  his  life  in 
the  Customs  Fund  for  the  sum  of  £500  and  all  moneys  to  become 
payable  under  the  same,  unto  his  sister,  the  now  Defendant,  abso- 
lutely. Therefore  what  was  done  by  him  in  his  lifetime  created 
a  species  of  property  ^hich  by  his  will  he  disposed  of  so  that 
the  Defendant  is  legally  entitled  to  it."  Mr.  Baron  Bramwell 
^    (1)  1  H.  &  C.  266.  (2)  1  H.  &  C.  294.  (3)  1  H.  &  0.  296,  297. 
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was  of  the  same  opinion,  and  said  (I) :  ^^Mr.  Abdy  entered  into       H.  B. 
an  engagment  with  the  directors  of  the  Customs  Annuity  and       1874 
Benevolent  Fund,  whereby,  on  certain  payments  being  made  by       !»  re 
him  daring  his  life,  he  acquired  a  right  to  appoint  a  snm  of  money     XKusra!^ 

on  his  death,  either  for  the  benefit  of  his  widow,  if  he  had  one,  or,        

if  not,  of  his  relatives  or  nominees  if  accepted  by  the  directors.  In 
my  opinion,  that  right  was  *  property,'  and  by  his  will  he  disposed 
of  that  property  to  his  sister,  the  Defendant."  Here  there  is  an 
insurance  of  £1400  coming  to  Mr.  Madeany  and  he,  by  irrevocable 
deed,  assigns  it.  The  form  of  the  assignment  in  this  CSonrt  is  un- 
important ;  whether  it  is  done  by  nomination,  or  by  using  the  word 
*^  grant "  or  the  word  ''  assign,"  is  utterly  immaterial.  He  does 
assign  it  absolutely  to  trustees  of  the  Guardian  Office^  who,  by 
Tirtue  of  the  rules,  became  entitled  to  receive  the  money.  They 
are  therefore  the  assignees  of  the  policy.  They  are  within  the 
17th  section  of  the  Succession  Duty  Act,  and  are  not  liable  to  pay 
duty.  The  claim  of  the  Attorney-General  therefore  fieiils,  and  he 
can  have  no  costs.  The  fund  will  be  applied,  in  the  first  place,  in 
payment  of  what  is  due  to  the  Petitioners  for  principal,  interest, 
and  costs,  including  their  costs  of  this  Petition.  I  suppose  the 
fund  will  be  ample  for  that  purpose ;  but,  if  it  should  not  turn  out 
to  be  sufficient,  then  the  Bespondents  who  made  the  claim  will 
have  to  pay  personally.  If  there  is  any  surplus,  it  must  be  trans- 
ferred to  the  suit  for  the  administration  of  Mr.  MadearCs  estate ; 
and  of  course  that  surplus  will  be  liable  to  succession  duty ;  but  I 
am  told  that  in  fact  the  estate  is  insolvent. 

Solicitors:   Messrs.  Parkin  dk  Pagden;  Mr.  /.  Elliott  Fox; 
Messrs.  Beawnont  &  Son  ;  The  Solicitor  of  Inland  Bevenue. 

(1)  1  H.  &  C.  299. 
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M.  B.  FOX  V.  FOX. 

^^^  [1874    F.    95.] 

Wtil  —  Oondruction — Vesting — Qi/t  to  Children  ai  Twenty-Jive — Gift  <^  Inter- 
medictte  Income  for  Maintenance — Discretionary  Power — Remoteness. 

A  testator  directed  his  trustees  to  raise  a  sum  of  £15,000,  and  after  tibe 
determination  of  certain  prior  life  interests  given  to  T.  and  his  widow  to 
divide  and  transfer  one-fifth  of  the  fund  to  and  amongst  the  children  of  T. 
equally  as  and  when  they  should  respectively  attain  the  age  of  twenty-five 
years,  applying  from  time  to  time  the  income  of  the  presumptive  share  of 
each  child,  or  so  much  thereof  as  the  trustees  for  the  time  heing  might  think 
fit,  for  his  and  her  maintenance  and  education  until  such  share  should 
heoome  payable  as  aforesaid ;  but  if  IT.  should  leave  no  children  him  sur* 
viving,  or  if  he  should,  and  they  should  all  die  before  attaining  the  age  of 
twenty-one  years,  then  to  \iSkj  and  transfer  the  said  fifth  part  to  the  other 
persons  therein  referred  to : — 

Ileld^  that  the  children  of  T.  took  vested  interests,  and  consequently  that 
tlie  gift  to  them  was  not  void  for  remoteness. 

Pulrford  V.  Hunter  (1)  and  In  re  Ashmore^a  Trusts  (2)  dissented  from,  and 
not  followed. 

Special  case. 

Thomas  Were  Fox  the  elder,  by  his  will,  dated  the  9th  of  August, 
1859,  gave,  deyised,  and  bequeathed  unto  William  Fox,  Mark 
Stephens  Qrigg,  John  WiUiams,  and  Thomas  Were  Fox,  the  son, 
and  Henry  Fox,  his  real  and  personal  estate  not  thereby  specifically 
disposed  of,  subject  to  the  pecuniary  legacies  and  annuity  thereby 
1)eqneathed,  and  to  the  payment  of  his  debts,  funeral  and  testa* 
mentary  expenses,  upon  trust,  in  the  first  place,  to  raise  thereout 
and  set  apart  therefrom  the  sum  of  £15,000,  and  to  invest  the 
same  sum  in  their  names  as  therein  mentioned,  and  to  pay  the 
income  of  the  said  sum  of  £15,000  so  invested  as  aforesaid  to  his 
wife  half-yearly  during  her  life,  and  after  her  decease  to  pay  the 
income  of  one  equal  fifth  part  of  the  said  sum  of  £15,000  so  in- 
vested as  aforesaid  to  Thomas  Were  Fox,  the  son,  half-yearly 
during  his  life,  and  after  his  decease  to  pay  the  said  income  thereof 
half-yearly  to  his  widow,  if  he  should  leave  a  widow,  during  her 
widowhood ;  but  if  he  should  not  leave  a  widow,  or  if  he  should^ 

(1)  3  Bro.  G.  G.  416.  (2)  Uw  Bep.  9  £q.  99. 


VOL.  XIX.]  EQUITY  OASEa  287 

then^  80  soon  as  she  should  marry  again  or  die,  to  diride  and        11 B. 
transfer  the  said  equal  one-fifth  part  of  the  said  principal  snm  of        i875 
£15,000  to  and  amongst  the  children  of  the  said  Thomas  Were       ^^ 
Fax,  the  son,  equally  as  and  when  they  shonld  respectively  attain       ^* 
the  age  of  twenty-fiye  years ;  but  if  he  should  have  but  one  child,        — 
then  to  transfer  the  whole  of  the  said  one-fifth  part  to  such  only 
child,  applying  from  time  to  time  the  income  of  the  presumptive 
shaiB  of  eaoh  child  (if  more  than  one),  or  tiie  income  of  the  whole 
if  an  only  child,  or  so  much  thereof  respectively  as  the  trustees  or 
trustee  for  the  time  being  might  think  proper,  to  and  for  his  and 
her  maintenance  and  education  until  such  share  or  entirety,  as  the 
case  might  be,  should  become  payable  as  aforesaid;  but  if  the 
said  Thomas  Were  Fox^  the  son,  should  leave  no  children  or  child 
him  surviving,  or  if  he  should  and  they  should  all  die  before  at- 
taining the  age  of  twenty-five  years,  then  to  pay  and  transfer  the 
said  fifth  part  to  the  testator's  son,  the  said  Henry  Fox,  if  then  living, 
or  if  dead,  to  his  children  equally  amongst  them  (if  more  than 
one)  on  attaining  the  age  of  twenty-five  years  respectively. 

The  testator  died  in  February,  1860,  and  his  widow  in  July, 
1862. 

Thomas  Were  Fox,  the  son,  died  on  the  4th  of  July,  1870, 
leaving  a  widow  and  nine  children,  of  whom  the  eldest  was  bom 
on  the  1st  of  May,  1854. 

The  widow  of  Thomas  Were  Fox,  the  son,  married  a  second  time 
in  August,  1873. 

The  question  was,  whether  the  gift  of  one-fifth  of  the  sum  of 
£15,000  by  the  will  of  Thomas  Were  Fox,  the  elder,  to  the  chil- 
dren of  Thomas  Were  Fox,  the  son,  was  valid. 

Mr.  Bagshawe,  Q.C.,  and  Mr.  Ferrers,  for  the  Plaintiffs,  the 
children  of  Thomas  Were  Fox,  the  son,  contended  that  the  gift  was 
valid.  They  submitted  that  the  direction  for  maintenance  shewed  [ 
that  these  children  were  intended  to  take  vested  interests,  and 
that  this  construction  was  supported  by  the  terms  of  the  gift 
over. 

Mr.  Chute,  for  the  Defendants,  relied  on  In  re  Ashmore^s  Trusts  (1). 

(1)  Law  Rep.  9  Eq.  99. 

X2  2 
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H.'B.      '   Mr.  Boffshawe,  in  reply,  cited  Harrison  v.  Orimwood  (1) ;  Davie» 
1876       V.  Fisher  (2) ;  £tn^  v.  Isaacson  (3). 

Fox 

j.^       Sib  G.  Jessbl,  M.B. : — 

The  first  question  is,  whether  a  gift  contained  in  a  direction  ta 
pay  to  legatees  on  attaining  a  certain  age,  followed  by  a  gift  of  the- 
interest  for  maintenancei  is  vested  ? 

In  the  case  of  In  re  Ashmore^s  Trusts  (4)  Lord  Justice  James^  when 
Yice-Chancellori  held  that  a  similar  gift  was  not  vested.  He  ad- 
mitted  that  his  first  impression  was  the  other  way,  but  he  decided 
as  he  did  on  the  authority  of  an  old  case,  Pidsford  v.  Hunter  (5). 
I  cannot  help  thinking  there  is  some  mistake  in  the  report  of 
Pulsford  V.  Himter.  The  observations  in  the  judgment^  as  reported, 
seem  to  me  to  point,  not  to  a  gift  of  the  interest  for  maintenance, 
but  to  a  gift  of  maintenance  out  of  the  interest,  which'  is  not  in 
accordance  with  the  terms  of  the  will  as  given  in  the  report. 
However  that  may  be,  it  seems  to  me  that  the  law  is  clearly  laid 
down  in  subsequent  authorities. 

In  Watson  v.  Hayes  (6)  Lord  Cottenham  says:  "It  is  well 
known  that  a  legacy  which  would,  upon  the  terms  of  the  gift,  be 
contingent  upon  the  legatee  attaining  a  certain  age,  may  become 
vested  by  a  gift  of  the  interest  in  the  meantime,  whether  direct  or 
in  the  form  of  maintenance,  provided  it  be  of  the  whole  interest ; 
which  clearly  marks  the  principle  that  it  is  the  gift  of  the  whole 
interest  which  effects  the  vesting  of  the  legacy.  •  •  •  It  is  there- 
fore the  giving  the  interest  which  is  held  to  effect  the  vesting  of 
the  legacy,  and  not  the  giving  maintenance ;  but  when  mainte- 
nance is  given,  questions  arise  whether  it  be  a  distinct  gift>  or 
merely  a  direction  as  to  the  application  of  the  interest ;  and  if  it 
be  a  distinct  gift,  it  has  no  effect  upon  the  question  of  the  vesting 
of  the  legacy." 

If  that  be  the  law,  it  is  very  difficult  to  support  the  decision  in 
In  re  Ashmore^s  Trusts.  What  the  Vice-  Chancellor  said  was  this : — 
[His  Honour  read  the  judgment.] 

I  agree  that  In  re  Ashmore's  Trusts  is  not  to  be  distinguished 

(1)  12  Beay.  192.  (4)  Law  Bep.  9  £q.  99. 

(2)  5  Ibid.  201.  (5)  3  Bro.  C.  C.  416. 

(8)  17  Jur.  434 ;  22  L.  J.  (Ch.)  456.     (6)  6  My.  &  Cr.  125, 133. 


V. 

Fox. 


VOL.  XIX]  EQUITY  CASES.  289 

from  Pubford  v.  Hunter  (1)  as  regards  the  terms  of  the  mH,  but  I       M.  B. 
•do  not  find  that  Lord  LouffKbarauffh  said  that  giving  the  whole  of       1875 
the  income  for  maintenance  was  not  equivalent  to  giving  interest.       "yoL 
The  report  says  that  **  the  Lord  Chancellor  thought  that,  however 
it  might  be  where  interest  was  given,  yet  that  the  giving  mainte- 
nance was  a  different  case,  and  was  not  equivalent  to  giving 
interest''     These  observations,  if  correctly  reported    (which  I 
doubt),  seem  to  me  to  point  to  the  distinction  taken  by  Lord 
CoUenham  between  a  gift  of  interest  to  be  applied  in  maintenance 
•and  a  gift  of  maintenance  apart  from  interest ;  but  if  this  be  not 
the  true  meaning  of  them,  then  I  think  they  are  overruled  by  what 
Lord  Cottenham  said  and  by  the  current  of  modern  authorities. 
Lideed,  I  cannot  think  that  Watson  v.  Hayes  (2)  and  the  subsequent 
^cases  were  called  to  the  Tice-Chancellor's  atteution ;  if  they  had, 
I  feel  sure  he  would  willingly  and  cheerfully  have  followed  them. 

One  of  these  cases  is  that  of  Be  Hart's  Trusts  (3),  before  the 
Appeal  Court.  There  the  testator  gave  real  estate  to  a  devisee 
for  life,  with  remainder  to  trustees  in  fee,  in  trust  to  sell  and  out 
of  the  proceeds  to  pay  a  legacy  of  £500  when  the  legatee  should 
attain  twenty-five,  and  he  directed  that  the  legacy  should  carry 
interest  from  the  death  of  the  tenant  for  life,  to  be  paid  towards 
the  legatee's  maintenance  until  she  attained  twenty-five.  The 
l^;atee  survived  the  tenant  for  life,  but  died  under  twenty-five ; 
and  it  was  held  that  the  legacy  was  vested.  Lord  Justice  Knight 
JBruee  says  that  the  legatee,  **  if  the  gift  in  question  had  been  a 
l^acy  out  of  the  testators  personal  estate  merely,  would,  in  my 
opinion,  upon  principle  equally  and  authority,  have  acquired  a 
vested  right  to  the  £500  for  her  absolute  use,  either  on  the  tes- 
tator's death  (subject  to  his  mother's  life  estate)  or  on  the  death  of 
his  mother.  For  by  the  will  interest  was  made  payable  on  the  £500 
fiom  the  time  of  the  death  of  the  testator's  mother,  and  that  in- 
terest was  directed  to  be  applied  wholly  for  the  benefit  of"  the 
legatee.  Lord  Justice  Tvmer  adverts  to  the  distinction  taken  by 
Lord  Cottenham  in  Watson  v.  Hayes,  and  says :  **  In  the  present 
case  the  direction  is,  that  the  legacy  shall  carry  interest,  annexing, 
as  it  seems  to  me,  the  interest  to  the  legacy ;  and  I  do  not  see 

(1)  3  Bro.  C.  C.  416.  (2)  5  My.  &  Cr.  125. 

(3)  3  De  G.  &  J.  196,  200,  202. 
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M.  R.  how  we  could  hold  this  legacy  not  to  be  vested,  unless  we  were 
1875  prepared  to  hold  that  no  legacy  to  be  paid  when  a  legatee 
Fox  attains  a  prescribed  age^  with  interest  in  the  meantime^  vests  nntil 
FoL.        ^^^  legatee  has   attained  the   specific  age,  a  conclusion  which 

would  be  quite  at  variance  with  Hanson  v.  Oraham  (1)  and  many 

other  decided  cases."  Both  the  Lords  Justices  take  the  same 
vieWy  which  appears  to  me  to  be  quite  at  variance  with  .what  was 
decided  in  Pulaford  v.  Hunter  (2).. 

The  Vice-Chancellor,  in  the  case  of  In  re  Ashmore*8  Trusts  (3), 
appears  to  have  thrown  out  the  suggestion  that  there  might  be  a 
distinction  between  a  gift  of  a  separate  share  to  each  of  the  children 
on  attaining  twenty-one,  with  a  gift  of  the  income  in  the  meantime 
for  maintenance,  and  a  gift  of  a  fund  to  each  of  the  children  on 
attaining  twenty-one  in  equal  shares,  with  a  gift  of  interest  in  the 
meantime.  I  can  find  no  such  distinction  taken  in  any  other  case, 
and  it  seems  to  me  to  be  much  too  fine  to  be  relied  on. 

There  still  remains  the  difficulty  that  the  gift  here  is  not  a  gift 
of  the  whole  income  absolutely  for  maintenance :  there  is  a  dis- 
cretionary power  to  apply  the  whole  income,  or  so  much  as  the 
trustees  may  think  proper,  and  the  question  is,  whether  that  is  a 
gift  of  the  whole  interest  within  the  rule  as  laid  down  in  Watson 
V.  Hayes  (4)  and  the  other  cases  I  have  referred  to.  On  that  point 
Harrison  v.  Chimwood  (5)  is  a  distinct  authority.  There  the  legacy 
was  given  to  a  class,  followed  by  a  direction,  during  the  minority  of 
the  members  of  the  cljass,  to  apply  the  interest,  *'  or  a  competent 
portion  thereof,"  for  maintenance ;  and  the  Court  held  the  legacy 
was  vested.  Lord  Langdale  does  not  appear  to  have  considered 
the  indication  of  intention  derived  from  the  direction  to  pay  the 
whole  income  as  affected  by  the  words  enabling  the  trustees  to  apply 
a  competent  portion  for  maintenance ;  he  treated  it  as  a  gift  of 
the  whole  income  followed  by  a  discretion  to  apply  less  than  the 
whole  income ;  and  that  appears  to  me  to  be  a  rational  view. 

Being  opposed  to  the  frittering  away  of  general  rules,  and 
thinking  that  such  rules,  so  long  as  they  remain  rules,  ought  to  be 
followed,  I  hold  that  a  gift  contained  in  a  direction  to  pay  and 

(1)  6  Ves.  239.  (3)  Law  Rep.  9  Eq.  99. 

(2)  8  Bro.  C.  C.  416.  (4)  6  My.  &  Cr.  126. 

(5)  12  Beay.  192. 
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divide  amongst  a  class  at  a  specific  age,  followed  by  a  direction  to       M«  B. 
apply  the  whole  income  for  maintenance  in  the  meantime,  is       1875 
Tested,  and  not  the  less  so  because  there  is  a  discretion  conferred       *^ 
on  the  trustees  to  apply  less  than  the  whole  income  for  that       ^« 
purpose.  — 

I  also  think  that  the  gift  over,  if  not  conclusive  on  the  question, 
certainly  aids  the  construction  adopted  by  me. 

The  iEoiswer  to  the  special  case  must  be  that  the  gift  is  valid. 

Solicitors :  Messrs  Prideaux  dt  Son,  agents  for  Mr.  JJ.  Prideaux, 
Plymouth. 


BUSH  V.  TKOWBEIDGE  WATERWOEKS  COMPANY.  m.  b. 

[1874    B.    291.]  1875 

Biparian  Ovmer—Biveraion  0/  part  of  Stream — WcUenoorks  Clauses  Act^  1847       Feb.  10. 

(10  &  11  Vict.  c.  17),  s.  Q—Lands  Clauses  Consolidation  Act,  1845  (8  Vict.         

c.  18),  ss.  18,  84,  85,  68. 

The  abstraction  by  a  waterworks  compaDj  of  water  from  a  stream  for  the 
pmposes  of  the  undertaking  does  not,  under  the  6th  section  of  the  Water- 
works  Clauses  Act,  1847,  entitle  a  riparian  owner  below  to  require  the 
company  to  treat  for  the  purchase  of  his  portion  of  the' stream,  but  only 
entitles  sucb  riparian  owner  to  claim  compensation  under  the  68th  section  of 
the  Lands  Clauses  Consolidation  Act,  1845,  for  the  stream  being  injuriously 
affected. 

iHE  Cvtteridge  estate,  near  Trowbridge,  stood  limited  to  the 
Plaintiff,  Elinor  Maria  Busk,  for  life,  with  remainder  to  Frank 
WhUaker  Buah  in  fee.  Fart  of  the  estate  consisted  of  an  ancient 
water  meadow,  which  the  Plaintiff  and  her  predecessors  in  title, 
as  riparian  owners,  had  for  upwards  of  thirty  years  irrigated  with 
the  water  of  a  brook  called  the  Biss  Broohy  the  whole  ordinary 
flow  of  the  stream  being  required  for  that  purpose. 

By  the  Troukridge  Waterworks  Act,  1873,  which  embodied  the 
Waienvorks  Clauses  Ad,  1847  (10  &  11  Vict.  c.  17),  and  the  Lands 
Clauses  Consolidation  Act,  1815  (8  Yict.  c.  18),  the  Defendants 
were  incorporated  and  empowered  to  make  and  maintain  certain 
waterworks,  and  to  divert  the  water  of  the  Biss  springs,  which 
formed  the  principal  supply  of  the  Biss  Brook. 
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M.  R.  On  the  5th  of  March,  1874,  the  Defendants  served  notice  to 

1875       treat  for  part  of  the  Cutteridge  estate,  through  which  they  were 

B^       empowered  to  lay  their  main  pipe. 

Tbowb  ^^  reply  to  that  notice,  and  to  a  letter  subsequently  written  by 

Watbbvobks  the  Defendants'  secretary  stating  that  the  Defendants  desired 

Ck)llPANY 

'  only  to  acquire  the  easement  of  laying  their  main  pipe,  the  Plain- 
tiff sent  in  a  claim  of  compensation  in  respect  of  such  easement, 
and  signified  her  desire  to  haye  the  same  settled  by  arbitration. 

The  Defendants  then  had  the  easement  valued,  and  having 
deposited  the  amount  of  the  valuation  in  Court,  with  a  bond  as 
provided  by  sect.  85  of  the  Lands  Clauses  Consolidation  Act,  laid 
their  main  pipe,  and  began  to  take  water  from  the  Biss  Brook  at 
a  point  about  two  miles  above  the  water  meadow. 

The  Plaintiff  thereupon  filed  her  bill,  alleging  that  the  flow  of 
water  was  materially  diminished  by  the  act  of  the  Defendants, 
and  praying  that  the  Defendants  might  be  restrained  from  taking 
the  water  until  they  should  have  given  to  her  notice  of  their  inten- 
tion to  take  such  water,  and  should  have  offered  to  treat  for  the 
purchase  of  the  interest  of  the  Plaintiff  and  remainderman  therein, 
and  until  the  compensation  for  such  interest  should  have  been 
settled. 

The  cause  now  came  on  to  be  heard. 

Mr.  Southgate,  Q,C.,  and  Mr.  Q.  C.  Price,  for  the  Plaintiff:— 

The  Defendants  are  not  at  liberty  to  take  the  water  until  they 
shall  have  purchased  the  Plaintiff's  interest  therein.  The  18th, 
84th,  and  85th  sections  of  the  Lands  Clauses  Consolidation  Ad 
forbid  the  promoters  of  an  undertaking  to  enter  on  the  land  of 
any  person  without  his  consent,  until  they  shall  have  given  notice 
of  their  intention  to  take  the  land,  and  shall  have  offered  to  treat 
for  the  purchase,  and  until  the  compensation  shall  have  been  paid, 
or  ascertained  and  secured ;  and  the  6th  section  of  the  Wat^^ 
works  Clauses  Ad  makes  these  provisions  applicable  to  streams, 
enacting  that  the  undertakers  shall  make  to  the  owners  and  occu- 
piers of  lands  or  streams  taken  or  used  for  the  purposes  of  the 
Act.  or  injuriously  affected  by  the  construction  or  maintenance  of 
waterworks,  full  compensation  for  the  value  of  the  lands  or  streams 
so  taken  or  used,  and  for  all  damage  sustained  by  such  owners 
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by  reason  of  the  exercise,  as  to  such  lands  or  streams,  of  the  powers       M.  B. 
vested  in  the  undertakers.    It  will  be  argued  on  behalf  of  the       1875 
Defendants  that  the  stream  is  only  injuriously  affected  by  what       bush 
has  taken  place ;  but  it  has  been  decided  that  the  diversion  of  a  tbqwbbidqb 
stream  like  this,  flowing  through  private  property,  is  a  ^'  taking  Waterworks 

and  using  "  the  stream,  entitling  the  owner  to  have  the  value  of       

the  stream  ascertained  and  secured  before  such  diversion  can  be 
made:  Ferrand  v.  Corporation  of  Bradford  (1). 

Mr.  Roxhwrgh^  Q.C.,  and  Mr.  Whitaker^  for  the  Defendants,  were 
not  called  on. 

Sib  G.  Jessel,  M.E. : — 

I  am  clearly  of  opinion,  so  far  as  I  can  give  an  opinion  upon  a 
section  so  worded,  that  the  6th  section  of  the  WaierworTcs  Clauaea 
Aeti  1847  (10  &  11  Vict.  c.  17),  was  never  intended  to  entitle  the 
owner  or  occupier  of  a  stream  to  compel  the  company  to  purchase 
his  interest  in  the  stream,  because  the  company,  not  diverting  the 
stream  at  all,  took  some  water  away  higher  up,  whereby  the  flow 
of  water  in  the  stream  was  diminished.  The  words  of  the  section 
are  these :  "  Where,  by  the  special  Act,  the  undertakers  shall  be 
empowered,  for  the  purpose  of  constructing  or  supplying  water- 
works, to  take  or  use  any  lands  or  streams  otherwise  than  with  the 
consent  of  the  owners  and  occupiers  thereof" — meaning,  as  it  appears 
to  me,  the  owners  or  occupiers  of  the  portion  of  the  stream  with 
which  the  company  are  interfering — **  they  shall,  in  exercising  the 
power  so  given  to  them,  be  subject  to  the  provisions  and  restric- 
tions contained  in  this  Act,  and,  if  the  waterworks  be  situated  in 
England  or  Ireland,  to  the  provisions  and  restrictions  contained  in 
the  Lands  Clauses  Consolidation  Act,  1845  and  if  the  waterworks 
be  situated  in  Scotland,  the  provisions  and  restrictions  contained  in 
the  Lands  Clauses  Consolidation  (Scotland)  Act,  1845,  and  shall 
make  to  the  owners  and  occupiers  of,  and  all  other  parties  interested 
in,  any  lands  or  streams  taken  or  used  for  the  purposes  of  the 
special  Act,  or  injuriously  affected  by  the  construction  or  main- 
tenance of  the  works  thereby  authorized,  or  otherwise  by  the 
execution  of  the  powers  thereby  conferred,  full  compensation," 

(1)  21  Beav.  412. 
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M.  B.      which  is  to  be  ascertained  in  the  manner  provided  by  the  Lands 

1875        Olausea  ConsolidcUion  Act    The  latter  part  of  the  clause  merely 

^^       gives  to  persons  interested  a  title  to  compensation  under  the  68th 

^     *'  section  of  the  L<mds  Clauses  Consolidation  Act.  if  the  lands  or 

Watbbwobkb  streams  are  injuriously  affected.    If  the  land  or  stream  is  actually 

Ck)MPAKY 

^  *    taken,  that  comes  under  another  clause  of  the  Act  altogether.    If 

the  Defendants  are  taking  the  land  or  stream  they  will  be  within 
^*  the  provisions  and  restrictions  contained  in  the  Lands  Glauses 
Consolidation  Act ;"  and  these  restrictions  are,  that  you  shall  not 
take  any  land  without  giving  notice  to  treat,  and  when  you  do 
take  it  you  must  make  compensation  for  the  value  of  what  you 
take. 

If  the  Plaintiff  were  right.,  the  result  would  be  this,  that  every 
owner  or  occupier  of  any  part  of  a  stream  out  of  which  a  sufficient 
number  of  buckets  were  taken  higher  up,  so  as  to  appreciably  in- 
jure the  stream  below,  would  have  the  right  of  saying  to  the  com- 
pany, **Buy  my  stream,  and  pay  me  the  value  of  it."  For  that  is 
the  effect  of  the  Lands  Clauses  Consolidaiion  Act,  If  you  interfere 
with  property,  you  must  buy  it  all ;  you  have  no  right  to  say  you 
will  buy  a  part  only.  If  you  take  land  at  all  for  the  purposes  of 
the  undertaking,  you  must  take  it  as  it  is,  and  the  amount  you  are 
to  pay  for  it  is  the  value  of  the  land  interfered  with.  If  this  is  an 
interference  with  the  land  or  stream  in  that  sense  of  the  riparian 
owner,  the  result  would  be,  that  every  riparian  owner  along  the 
whole  course  of  the  stream  could  compel  the  WateruHyrks  Company 
to  buy  his  portion  of  the  stream.  I  do  not  so  read  the  Water- 
works Clauses  Act.  I  think  the  sensible  way  of  reading  the  Act  is 
the  way  in  which  I  have  read  it,  and  which,  it  appears  to  me,  gives 
the  meaning  that  the  words  fairly  bear,  that  is,  that  persons  in 
the  position  of  the  Plaintiff  are  persons  whose  interests  are  in- 
juriously affected,  and  must  proceed  by  notice  to  get  compensa- 
tion in  accordance  with  the  68th  section  of  the  Lands  Clauses 
Consolidation  Act.    I  must  therefore  dismiss  the  bill  with  costs. 

Solicitors  for  the  Plaintiff:  Messrs.  Warry^  Bobins,  &  Burges. 
Solicitors  for  the  Defendants :  Messrs.  Whitakers  dt  WoMert. 
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HOWARD  V.  BANK  OF  ENGLAND.  M.  B. 

[1874    H.    289.]    '  J5!f 

Married  Woman — Separate  Use — Power  to  tranrfer  Stock — Married  Women's 
Property  Act,  1870  (33  <fc  34  Vict.  c.  93),  s«.  3,  7,  11— National  Debt  Ad, 
1870  (33  A  34  Vict.  c.  71),  «.  22. 

The  Married  Women^s  Property  Act,  1870,  does  not  empower  a  married 
womaD,  entitled  tinder  sect.  7  to  a  sum  of  stock  for  her  separate  use,  to  transfer 
such  stock  without  the  concurrence  of  her  husband,  unless  and  until  the  stock 
has  been  placed,  under  sect.  3,  in  her  name  as  a  married  woman  entitled  for 
her  separate  use. 

A  sum  of  consols  was  standing  in  the  name  of  three  persons,  one  of  whom 
was  a  married  woman  who  had  been  deserted  by  her  husband,  and  was 
entitled  beneficially  to  the  stock  under  sect.  7  of  the  Married  Women's 
Property  Act,  1870.  Those  persons  applied  to  the  Bank  of  England  to  be 
permitted  to  transfer  the  stock  without  the  concurrence  of  the  husband  of 
the  married  woman ;  and  the  bank  having  refused : — 

Beld^  that  the  bank  could  not  be  compelled  to  permit  such  a  transfer. 

Demurrer. 

The  bill  was  by  Thomas  George  Howard,  WiJIiam  Henry  Finney^ 
and  Bose  JEUen  Lenten,  wife  of  WiUiam  Lenton,  ''suing  as  a,  feme 
sole  by  virtue  of  the  provisions  contained  in  the  Married  Women^s 
Property  Ad,  1870,"  Plaintiflb,  against  the  Governor  and  C!ompany 
of  the  Baoik  of  England  as  Defendants ;  and  it  contained  allega- 
tions to  the  following  effect : — 

In  1863,  the  Plaintiffs,  Thomas  George  Howard  and  WiUiam 
Henry  Finney,  invested  the  sum  of  £100  in  the  purchase  of 
£107  12«.  consols,  which  were  transferred  into  and  were  standing 
in  the  joint  names  of  the  Plaintiffs. 

The  said  sum  of  £100  represented  a  legacy  of  that  amount^  in 
which  the  Plaintiff  Bose  Ellen  Lenton,  then  Boss  Ellen  Arnold,  was 
interested,  as  one  of  the  children  of  Bobert  Arnold,  under  the  follow- 
ing bequest  in  the  will  of  Mary  Hack,  widow,  dated  the  7th  of 
January,  1863,  and  proved  on  the  27th  of  April  following : — "  I 
give  and  bequeath  the  sum  of  £100  to  each  of  the  children  of 
Bobert  Arnold,  to  be  paid  to  them  on  their  attaining  their  respective 
ages  of  twenty-one  years,  with  benefit  of  survivorship  among  them 
if  either  should  die  under  that  age  leaving  no  child  or  children/' 
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In  May,  1872,  Bose  Ellen  Arnold  intermarried  with  William 
L&nion,  who  soon  afterwards  deserted  her.  She  attained  twenty- 
one  on  the  24th  of  Jane,  1874 ;  and  shortly  afterwards  the  Plaintiffs 
applied  to  the  Defendants  to  permit  the  £107  128.  consols  to  be 
transferred  by  the  Plaintiff  without  the  concurrence  of  WiUiam 
LenUm,  into  the  name  of  Bose  Ellen  Lenion  alone,  to  the  intent  that 
the  same  might  be  made  to  stand  in  the  Defendants'  books  in  her 
name  as  a  married  woman  entitled  to  her  separate  use  under  the 
3rd  section  of  the  Married  Women's  Property  Act,  1870.  The 
Defendants,  however,  refused  to  permit  the  transfer  to  be  made 
without  the  concurrence  of  WiUiam  Lenton. 

No  settlement  had  been  made  affecting  the  fund. 

The  bill  prayed  that  it  might  be  declared  that  the  Plaintiffs 
were  entitled  to  transfer  the  £107  128.  consols  without  the  con- 
currence of  the  husband  of  Bose  Ellen  Lenton,  and  that  the  De- 
fendants might  be  ordered  to  permit  such  transfer  to  be  made 
accordingly. 

The  Defendants  demurred  for  want  of  equity. 

Mr.  Kekewich,  for  the  demurrer : — 

In  the  first  place,  the  Married  Women's  Property  Act,  1870,  does 
not  entitle  a  married  woman,  who  has  not  obtained  a  protection 
order  or  a  decree  for  judicial  separation,  to  sue  without  making 
her  husband  a  party ;  and,  if  necessary,  I  demur,  ore  tenus,  for 
want  of  parties. 

The  main  question,  however,  is  whether  the  Plaintiffs  are  entitled 
to  the  relief  they  seek.  Mrs.  Lenion  is,  no  doubt^  entitled  to  this 
6um  of  consols  for  her  separate  use ;  but  the  Married  Women's  Pro- 
perty Aet,  1870,  does  not  enable  a  married  woman  to  transfer  stock 
unless  such  stock  has  been  transferred  into  her  name  as  a  married 
woman  entitled  for  her  separate  use  under  sect  3  of  the  Act.  This 
fitock  is  not  so  standing  in  the  name  of  Mrs.  Lenion,  By  the 
NaHonal  DAi  Act,  1870,  s.  22  (1),  stock  cannot  be  transferred 


(1)  33  &  34  Vict.  c.  71,  B.  22  :  "  la 
the  o£Bce8  of  the  respectiye  Account- 
ants General  of  the  Banks  of  England 
and  Ireland  books  shaU  continue  to  be 
kept  wherein  all  transfers  of  stock  shall 
be  entered. 


''Every  such  entry  shall  be  oon- 
ceiyed  in  proper  words  for  the  purpose 
of  transfer,  and  shall  be  signed  by  the 
party  making  the  transfer ;  or,  if  he  is 
absent,  by  his  attorney  thereunto  law- 
fully authorized  by  writing  under  his 
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into  her  name  until  a  proper  transfer  has '  been  duly  executed  by 
the  Plaintiff  in  whose  names  the  stock  now  stands.  One  of  these 
Plaintiffs  is  a  married  woman^and  in  order  that  such  transfer  may 
be  duly  executed,  her  husband  must  concur ;  or  if  his  concurrence 
cannot  be  obtained,  proceedings  may  be  taken  under  the  Trustee 
Acts,  or  by  bilL 
[He  was  stopped.] 

Mr.  Tremlettj  for  the  Plaintiflfe : — 

The  decision  in  this  case  must  turn  on  sects.  7  and  11  of  the 
Married  Women^s  Property  Act,  1870.  I  admit  that  sect.  3  does 
not  apply. 

By  sect.  11  it  is  provided  that  **  a  married  woman  may  maintain 
an  action  in  her  own  name  for  the  recovery  of  any  wages,  earnings, 
money,  and  property  by  this  Act  declared  to  be  her  separate  pro- 
perty .  •  .  and  she  shall  have  in  her  own  name  the  same  remedies, 
both  civil  and  criminal,  against  all  persons  whomsoever  for  the 
protection  and  security  of  such  wages,  earnings,  money,  and  pro- 
perty, and  of  any  chattels  or  other  property  purchased  or  obtained 
by  means  thereof  for  her  own  use,  as  if  such  wages,  earnings, 
money,  chattels,  and  property  belonged  to  her  as  an  unmarried 
woman."  Wherever,  therefore,  there  is  property  declared  by  the 
Act  to  be  the  separate  property  of  a  married  woman,  she  is  as 
regards  that  a  feme  sole. 

Then  by  sect.  7  it  is  provided  that  "  where  any  woman  married 
after  the  passing  of  this  Act "  (the  9th  of  August,  1870,)  "  shall 
during  her  marriage  become  entitled  ...  to  any  sum  of  money 
not  exceeding  £200  under  any  deed  or  will,  such  property  shaU, 
subject  and  without  prejudice  to  the  trusts  of  any  settlement  affect- 
ing the  same,  belong  to  the  woman  for  her  separate  use."  Mrs. 
Lenton  was  married  after  the  passing  of  the  Act ;  she  has  become 
entitled  during  her  marriage  (viz.,  on  the  24th  of  June,  1874,)  to  a 
sum  of  £100  under  the  will ;  and  by  virtue  of  the  Act  that  sum 
belongs  to  her  for  her  separate  use. 

The  effect  of  the  Act  is  to  throw  one  general  protection  order 


1S75 


lumd  and  seal,  attested  by  two  or  more 
credible  witnesses. 

**  The  person  to  whom  a  transfer  is 
so  made  may,  if  he  thinks  fit,  under- 
write his  aooeptance  thereof. 


*' Except  as  otherwise  provided  by 
Act  of  Parliament,  no  other  mode  of 
transferring  stock  shall  be  good  in 
law." 
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oyer  the  property  of  married  women  thereby  declared  to  belong  to 
them  for  their  separate  use ;  and  to  confer  on  married  women,  with 
reference  to  such  property,  all  the  rights  which  they  could  pre- 
viously have  obtained  only  by  means  of  a  protection  order  under 
20  &  21  Vict.  c.  85.  One  of  such  rights  is  the  right  to  sue  as  a 
feme  sole :  Bathe  y.  Bank  of  England  (1).  There  is  no  practical 
difference  between  the  language  of  this  Act  and  that  of  20  &  21 
Viet.  c.  85,  s.  26.  This  yiew  of  the  effect  of  the  Act  is  supported  by 
Summers  y.  City  Bank  (2).  Indeed,  upon  any  other  yiew,  the  Act 
will  be  of  little  practical  use. 

If  this  contention  be  well  founded,  the  Act  has  given  this  fund 
entirely  to  Mrs.  Lenton  ;  her  husband  has  no  interest  in  it  what- 
ever ;  he  is  not  a  trustee  of  it ;  and,  consequently,  the  application 
under  the  Trustee  Acts,  suggested  by  the  other  side,  would  be  use- 
less. If  the  fund  stood  in  the  names  of  the  first  two  Plaintiffi  the 
transfer  could  easily  be  made ;  the  only  difficulty  raised  by  the 
Defendants  is  caused  by  the  circumstance  that  the  fund  stands  in 
Mrs.  Lenton'a  name  also ;  that  is  a  mere  technicality  which  must 
give  way  before  the  provisions  of  the  Act. 

Sib  Gr.  Jessel,  M Jl. : —  ' 

I  must  allow  this  demurrer.  The  question  raised  is  one  of  very 
great  importance  to  the  Bank  of  Enphnd,  which  is,  in  a  sense, 
trustee  for  the  public  as  regards  stock  standing  in  its  books ;  and 
it  is  most  important  to  the  bank  to  know  to  whom  to  transfer  the 
stock.  It  appears  to  me  that  the  Legislature  intended  to  protect 
the  bank  from  all  inquiries  as  to  the  beneficial  interest  in  the 
stock.  The  bank  is  to  see  in  whose  names  the  stock  stands,  and 
to  allow  those  persous,  or,  if  they  are  dead,  their  legal  personal 
representatives,  to  transfer  the  stock.  The  bank  is  simply  to  look 
at  the  books,  unless,  of  course,  the  legal  title  has  devolved  by 
reason  of  death  or  bankruptcy,  in  which  case  official  records  must 
be  produced  on  which  the  bank  will  act.  But  if  the  argument  of 
the  present  Plaintiffs  is  to  prevail,  a  further  duty  would  be  cast 
upon  the  bank,  namely,  of  inquiriuginto  the  equitable  title  to  the 
sum  of  stock  when  it  differs  from  the  legal  title,  and  allowing  the 
person  who  is  entitled  in  equity  only,  as  distinguished  from  being 
entitled  to  the  legal  right  to  the  chose  in  action^  which  the  stock 

(1)  4  K.  &  J.  664.  (2)  Law  Bep.  9  0.  P.  680. 
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IB,  to  transfer  it  on  the  result  of  that  inqairy.  I  need  not  say  that 
would  be,  throwing  a  yery  great  burden  on  the  bank,  because  if 
the  result  of  their  final  investigations  was  such  as  to  satisfy  the 
bank  authorities  that  the  equitable  owner  was  really  entitled^  and 
that  result  should  turn  out  to  be  erroneous^  I  see  nothing  to  pro-  - 
tect  or  indemnify  the  bank,  which  would  be  liable  at  the  suit  of 
the  real  equitable  owner,  and  would  not  be  protected  either  by 
legislative  interference,  or  by  having  the  assent  of  the  legal  owners. 
That  shews  how  important  this  is  to  the  bank ;  but  of  course  it 
is  of  importance  also  to  married  women.  Mr.  Trendett  says  if  a 
married  woman  has  quarrelled  with  her  husband,  or  if  he  lives 
apart  from  her,  or  has  deserted  her,  and  she  cannot  find  him,  it  is 
of  very  little  use  allowing  her  to  invest  in  stock  if  she  cannot 
transfer  it.  I  agree  in  that  entirely.  But  then  the  Legislature 
has  provided  a  remedy.  It  has  enabled  a  married  woman  to  ask 
to  have  stock  belonging  to  her  registered  in  her  own  name  as  being 
entitled  to  it  for  her  separate  use,  and  when  that  is  done  she  has, 
beyond  doubt,  a  legal  right  to  transfer  it.  The  3rd  section  is  the 
section  enabling  her  to  do  this.  That  section  requires  the  bank 
to  provide  a  form  for  the  purpose.  The  sum  of  stock  must  not  be 
less  than  £20  in  amount,  and  she  is  to  apply  that  it  ^'  may  be 
transferred  to  or  made  to  stand  in  the  books  of  the  governor  and 
company  to  whom  such  application  is  made,  in  the  name  or  in- 
tended name  of  the  woman  as  a  married  woman  entitled  to  her 
separate  use,  and  on  such  sum  being  entered  in  the  books  of  the 
governor  and  company  accordingly,  the  same  shall  be  deemed  to  . 
be  the  separate  property  of  such  woman,  and  shall  be  transferred 
and  the  dividends  paid  as  if  she  were  an  unmarried  woman."  So 
that  there  can  be  no  doubt  she  is  entitled  under  that  section  to 
require  the  bank  to  transfer  into  her  name  separately. 

A  question,  not  necessary  now  to  be  decided,  was  suggested  in 
argument,  as  to  whether,  under  that  section,  she  could  require  it  to 
be  placed  not  only  in  her  own  name  but  in  the  names  of  other 
persons  as  well ;  that  is,  to  a  joint  account.  I  must  say,  without 
intending  to  decide  a  question  which  is  not  strictly  before  me,  that 
the  section  does  not  appear  to  me  to  apply  to  any  such  case.  The 
requisition  is  to  be  to  put  it  in  the  name  of  the  woman  as  a  married 
woman  entitled  to  her  separate  use.  The  section  does  not  apply  to 
trust  property  at  all.    It  provides  that> "  on  such  sum  being  entered 
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in  the  books,  the  same  shall  be  deemed  to  be  the  separate  property 
of  such  woman,  and  shall  be  transferred  and  the  diyidends  paid  a» 
if  she  were  an  unmarried  woman."  That  seems  to  me  to  point  to 
the  case  of  stock  standing  in  her  sole  name.  ^ 

Then  it  is  said  that  under  the  7th  section  this  property  became 
property  to  which  the  married  woman  was  entitled  to  her  separate 
use.  I  think  there  can  be  no  doubt  about  that.  But  then  the 
question  arises,  what  are  her  rights  under  the  7th  section  ?  Nothing 
can  be  better  established  than  the  meaning  of  the  words  '^  separate 
use."  It  is  a  term  restricted  in  its  application  and  meaning  to 
Courts  of  Equity,  and  it  gives  the  married  woman  the  right  to 
property  independent  of  her  husband  in  these  Courts  alone.  There- 
fore, if  there  had  been  nothing  more  in  the  Act,  the  result  would 
have  been  that  the  married  woman  must  have  sued  in  respect  of 
all  the  property  which  became  hers  exclusively  of  her  husband  by 
virtue  of  the  Act,  in  Courts  of  Equity  only.  But  the  Legislature, 
to  avoid  that  mischief,  put  in  the  11th  section,  which  I  think  is 
very  fairly  described  by  the  marginal  note,  **  Married  women  may 
maintain  an  action  ** — ^and  it  gives  a  power  to  a  married  woman  to 
maintain  her  action  in  her  own  name — '*  for  the  recovery  of  any 
wages,  earnings,  money,  and  property  by  this  Act  declared  to  be 
her  separate  property,"  and  so  forth ;  "  and  she  shall  have  in  her 
own  name  the  same  remedies,  both  civil  and  criminal,  against  all 
persons  whomsoever,  for  the  protection  and  security  of  such  wages, 
earnings,  money,  and  property,  and  of  any  chattels  or  other  property 
purchased  or  obtained  by  means  thereof,  for  her  own  use,  as  if  such 
wages/'  &c., ''  belonged  to  her  as  an  unmarried  woman."  What  is 
the  meaning  of  that  ?  She  did  not  want  the  remedies  in  a  Court  of 
Equity,  because  the  moment  the  property  is  declared  to  be  for 
her  separate  use  she  has  the  remedies  in  equity.  What  are  the 
remedies  mentioned  ?  They  are  obviously  remedies  in  a  Court 
of  Law  as  distinguished  from  those  in  a  Court  of  Equity,  because 
the  first  part  of  the  section  enables  her  to  maintain  an  action ;  but 
they  are  remedies  merely  for  the  protection  of  the  property.  I  do 
not  find  any  right  to  contract  in  respect  of  that  property  given  by 
the  Act,  except  the  right  to  contract  in  equity,  which  she  would 
have  under  the  words  "  property  settled  to  her  separate  use,**  a 
right  not  acknowledged  in  a  Court  of  Law.  I  cannot  help  seeing 
the  careful  distinction  drawn  by  the  Act  between  the  right  to  the 
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property  itself  and  the  remedy  given  for  the  recovery  or  protection 
of  the  property.  It  seems  to  me  the  Act  is  carefully  framed  for 
the  purpose  of  making  that  distinction.  One  must  not  forget,  too, 
that  this  subject  had  been  previously  under  the  consideration  of 
the  Legislature  in  the  Divorce  and  Matrimonial  Causes  Ad  (20  & 
21  Yict.  c.  85).  Now  the  25th  and  26th  sections  of  that  Act 
deal  with  a  judicial  separation.  The  25th  section  is  this:  '^In 
every  case  of  a  judicial  separation  the  wife  shall,  from  the  date 
of  the  sentence  and  whilst  the  separation  shall  continue,  be  con- 
sidered as  2ifeme  sole  with  respect  to  property  of  every  description 
which  she  may  acquire,  or  which  may  come  to  or  devolve  upon 
her,  and  such  property  may  be  disposed  of  by  her  in  all  respects 
as  a  feme  sole*'  It  does  not  make  the  property  hers  for  her  separate 
use,  but  enables  her  to  dispose  of  it  ''as  a  feme  sok.**  Then  the 
26th  section  is  this:  ''In  every  case  of  a  judicial  separation  the 
wife  shall,  whilst  so  separated,  be  considered  as  a  feme  sole  for  the 
purposes  of  contract^  and  wrongs,  and  injuries,  and  suing  and 
ibeing  sued  in  any  civil  proceeding."  Therefore  she  is  made  a 
feme  sde  to  all  intents  and  purposes,  both  at  law  and  equity, 
so  far  as  regards  property,  and  so  far  as  regards  torts  and  in- 
juries. Considering  that  that  Act  had  passed  before  the  one  now 
under  consideration,  one  cannot  help  seeing  that  there  is  some 
reason  for  the  difference  in  the  expressions.  It  does  appear  to 
me  that  the  present  Act  gives  no  power  to  contract  to  a  married 
woman  which  she  did  not  possess  before.  It  does  make  certain 
property,  property  to  her  separate  use,  to  that  extent  carrying 
with  it  a  power  to  contract  in  respect  of  that  property  which  every 
married  woman  previously  possessed  in  a  Court  of  Equity,  and  it 
superadds  to  that  certain  remedies  in  a  Court  of  Law  which  it  is 
considered  desirable  to  give  to  the  married  woman  in  respect  of 
these  small  sums,  but  beyond  that  I  think  the  Act  makes  no 
alteration  in  the  position  of  the  married  woman. 

The  result  is  that  she  has  no  right  whatever  to  transfer  this 
stock,  that  the  bill  cannot  be  maintained,  and  the  demurrer  must 
be  allowed. 
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v.cai.  In  re  HERCULES  INSURANCE  COMPANY. 

!^  BRUNTON'S  CLAIM. 

Nov.  21 ; 

■Dec  5.  Band — Debenture — Equities  between  Obligor  and  Obligee — Recognition  of 

"""^  Assignee^ 

An  insurance  company  having  power  to  issue  bonds  and  other  securities, 
issued  to  5.  a  bond  conditioned  to  be  void  on  payment  to  him,  his  executors, 
administrators,  and  assigns,  of  £250  on  a  future  day.  The  bond  was  assigned, 
for  value  to  j9.,  and  notice  of  the  assignment  given  at  the  office  of  the  com* 
pany  and  accepted,  but  the  assignment  was  never  registered.  No  inquiry 
was  made  as  to  the  validity  of  the  instrument  before  B,  took  the  assign- 
ment   Before  the  bond  fell  due,  the  company  went  into  liquidation : — 

Held,  on  an  application  by  B^s  executora  to  prove  against  the  company, 
that  the  company  had,  by  accepting  notice  of  the  assignment,  precluded 
themselves  from  setting  up  against  the  assignee  equities  between  them  and 
^  the  original  obligor  attaching  to  the  instrument  itself. 

AtheruBum  Life  Assurance  Society  v.  Podley  (1)  observed  upon. 

X  HIS  was  a  summons  in  the  winding-up  of  the  Hercules  Inswr* 
ance  Campanyf  Limiiedy  originally  taken  out  on  the  5th  of  No- 
yembery  1869,  by  Archibald  John  Brunkm  (who  was  since  dead), 
seeking  to  be  admitted  a  creditor  for  £250  as  the  assignee  for 
value  of  a  bond  issued  by  the  company  for  that  amount. 

The  summons  was  now  brought  on  by  Bnmton^s  executors  as  a 
representatiye  case,  there  being  several  other  persons  in  the  same 
position. 

The  HerculeB  InBurcmee  (hmpany  commenced  business  in  1865, 
and  in  1868,  they  were  negotiating  for  an  amalgamation,  which 
afterwards  took  place,  with  the  IntemaU&nal  Imuranee  Company. 
In  these  negotiations,  one  John  Sheridan  took,  or  was  supposed  to 
have  taken,  some  part  on  behalf  of  the  Bereulea  Company^  and  as 
compensation  for  his  services  the  directors  agreed  to  give  him 
£8000,  of  which  £2000  was  to  be  in  cash,  and  the  remaining 
£6000  in  bonds  of  the  company.  The  cash  was  accordingly  paid 
to  him,  and  for  the  balance  the  company  gave  him  twenty-four 
bonds  for  £250  each^  which  were  in  the  following  form : — 

(1)  1  Giff.  102;  3  De  G.  &  J.  294. 


VOL.  XIXJ 


EQUITT  OASES. 


SOS 


"  Stamp, 


"Hereulea  Inmvrance  Company ^  Limited, 

"  25,  Comhia,  and  142,  Birand,  Ixmdon. 

"Debenture  Bond,  No,  88... £250. 

''29/5/68. 

''Know  all  men  that  we,^  the  Hercules  Insurance  Company^ 
Limitedy  are  held  and  finnly  bound  unto  the  said  John  Sheridan, 
Esq.,  of  3,  Mm  Court,  Temple,  in  the  county  of  Middlesex^  in  the 
penal  sum  of  fire  hundred  pounds  of  lawful  money  current  in 
Qreat  Britain,  to  be  paid  to  the  said  John  Sheridan,  his  executors, 
administrators,  and  assigns,  for  which  payment  to  be  well  and 
faithfully  made  we  bind  ourselves  and  our  successors,  and  our  real 
and  personal  estate,  firmly  by  these  presents.  Dated  this  twenty- 
third  day  of  May,  1868.  The  condition  of  the  above  written 
bond  is  such,  that  if  the  said  Hercules  Insurance  Company,  LimiUed, 
shall  pay  to  the  said  John  Sheridan,  his  executors,  administrators^ 
and  assigns,  on  the  15th  day  of  November,  which  will  be  in  the 
year  of  Our  Lord,  1869,  the  sum  of  two  hundred  and  fifty  pounds, 
then  the  above  obligation  shall  be  void,  otherwise  shall  remain  in 
full  force  and  virtue.  Provided  always  that  the  above*written 
obligation  is  granted  l)y  the  said  Hercules  Company,  lAmUed,  to 
the  intent  that  the  said  sum  may  be  charged  upon  and  issue  and 
payable  out  of  the  property  for  the  time  being  of  the  said  company, 
whatsoever  the  same  may  be,  and  wherever  it  may  be  situated, 
including  the  capital  of  the  said  company  for  the  time  being 
uncalled  up.  Given  under  the  common  seal  of  the  company  this 
twenty-third  day  of  May,  1868. 

"  The  common  seal  of  the  Hercules  Insurance  ComA 
pa/ny.  Limited,  was  affiited  hereby  this  Brd  day] 
of  May,  1868,  in  the  presence  of 

^^HM.  Jones,         -x 

"  John  WerreU,       [^'"^^°^' 

"  Sam,  Jno,  Shruhh,]  Secretary." 

These  bonds  were  registered  by  the  company. 

The  affidavit  in  support  of  the  application  stated  that  in  the 
year  1866  Samuel  John  Shrvhh,  who  was  the  secretary  of  the 
Hercules  Company,  and  had  almost  the  entire  management  in  his 
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v.-o.  M.  hands,  was  indebted  to  Brumion  in  the  sum  of  £714  4s.  65.,  for 

1874  money  paid  to  his  use,  and  interest  thereon,  and  on  the  9th  of 

"^^  January,  1867,  Bnmton  commenced  an  action  against  him  to 

H»ouLE8  recover  this  amount.    In  the  February  following,  an  arrangement 

was  come  to  by  which  the  debt  was  agreed   to  be  taken  at 

cSliSf  *  £684  7«.  6d.,  to  be  repaid  by  instalments  of  £25,  to  be  secured  by 

ShrvihVs  promissory  note,  and  a  deposit  of  200  £10  shares  in  the 

Rerculss  Company^  on  which  £2  per  share  had  been  paid. 

The  promissory  note  was  given  accordingly,  and  two  instalments 
of  £25  were  paid,  after  which  Shruhb  ceased  to  make  any  further 
payments,  and  on  the  2nd  of  July,  1868,  being  threatened  with 
an  action  by  Bnmton  for  the  balance  unless  he  gave  security, 
offered  to  deposit  and  assign  one  of  the  bonds  of  the  Hercules 
Company  for  £250  issued  to  Sheridan  as  security  for  £200,  if 
Bnmton  would  give  him  time  to  pay  the  instalments  due  and  to 
become  due  till  the  15th  of  November,  1869,  when  the  bond 
would  become  payable.  By  an  indenture  dated  the  7th  of 
December,  1868,  the  bond  was  assigned  to  Bnmton. 

It  was  not  shewn  that  any  inquiry  was  made  by  or  on  behalf  of 
3rtmion  before  the  execution  of  the  assignment  as  to  the  validity 
of  the  bond;  but  afterwards,  on  the  12th  of  December,  1868, 
Brunton's  solicitor  called  at  the  company *b  office  and  gave  notice 
of  the  assignment,  and  Shnibb,  as  the  officer  of  the  company, 
stamped  a  duplicate  of  the  notice  with  the  company's  stamp. 

The  assignment  was  never  registered  in  the  books  of  the  com- 
pany, and  the  company  shortly  afterwards,  and  before  the  bond  fell 
due,  stopped  payment,  and  was  shortly  afterwards  ordered  to  be 
wound  up. 

Bnmton  8  claim  was  disallowed  in  Chambers,  and  it  was  only 
when,  during  the  year  1874,  a  notice  was  issued  by  the  liquidator 
to  the  whole  of  the  creditors,  requiring  them  to  prove  their  claims 
preparatory  to  a  final  winding-up,  that  this  claim,  and  that  of  other 
holders  of  the  bonds  issued  to  Sheridan,  was  brought  into  Court. 

The  following  were  the  articles  of  association  which  conferred 
borrowing  powers  upon  the  company : — 

*'  85.  The  directors  may  from  time  to  time  borrow,  receive,  and 
take  up,  by  way  of  loan,  advance,  or  deposit,  for  such  period  or 
periods,  at  such  rate  of  interest,  and  either  upon  simple  contract 
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or  on  any  of  the  securities  herein  mentioned,  or  partly  on  simple     V.-C.  M. 
contract  and  partly  on  any  such  security  or  secnritiesy  and  gene-        1874 
rally  upon  such  terms  and  conditions  as  the  directors  may  think       i^ 
fit,  such  sum  or  sums  of  money  as  they  may  deem  expedient,  and  jj^^J^oo 

that  notwithstanding  a  part  only,  and  not  the  whole,  of  the  nominal        

capital  of  the  company  shall  have  been  allotted,  accepted,  or      Claix. 
taken  up:   provided  nevertheless  that  the  company  shall  never        "*" 
borrow,  owe,  take  up,  or  receive  on  deposit  at  any  one  time  a  sum 
exceeding  £100,000. 

*'  86.  The  directors  are  expressly  empowered  from  time  to  time 
to  grant,  enter  into,  and  execute  under  the  common  seal  of  the 
company  any  mortgage  or  mortgages  of  the  property,  real  or 
personal,  for  the  time  being  belonging  to  the  company,  or  of  any 
part  or  parts  of  such  property,  and  also  to  grants  enter  into,  exe- 
cute, and  issue  under  such  seal  any  bond  or  bonds,  debenture  or 
debentures,  or  any  security  they  may  think  fit,  and  as  may  be 
agreed  upon  between  them  and  the  person  making  any  such  loan 
or  advance  to  or  deposit  with  the  company  as  aforesaid  for  securing 
the  repayment  by  the  company  of  such  loan,  advance,  or  deposit, 
together  with  interest  thereon.  Any  such  mortgage  bond,  de- 
benture, or  other  security  shall  be  in  such  form  and  shall  contain 
all  such  covenants,  provisions,  and  agreements  on  the  part  of  the 
company  as  the  directors  may  deem  right  and  proper. 

"  87.  Any  mortgage  bond,  debenture,  or  other  security,  or  ac- 
knowledgment bearing  the  common  seal  of  the  company  and 
attested  by  two  of  the  directors  for  the  time  being,  and  issued  for 
valuable  consideration,  or  any  security  so  issued  and  signed  as 
the  directors  may  appoint,  shall  be  binding  and  obligatory  upon 
the  company,  notwithstanding  any  irregularity  touching  the  autho- 
rity of  the  directors  to  issue  the  same. 

'^88.  The  directors  may  from  time  to  time  make,  issue,  and 
indorse,  under  the  common  seal  of  the  company,  policies  of  as- 
surance and  insurance,  annuities,  endowments,  bonds,  and  all  other 
instruments  relating  to  the  ordinary  business  of  the  company." 

Mr.  Higgins,  Q.C.,  and  Mr.  Horton  Smithy  in  support  of  the 
application : — 

The  bond  in  this  case  was  one  of  a  series  given  originally  for 
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YAi.  M.     valaable  consideration,  namely,  the  services  rendered  by  Sheridan 

1874        in  carrying  oat  the  amalgamation  with  the  IniemoHoncU  Inturance 

Inn       Chmjpany.    Bat,  whatever  were  the  relations  between  Sheridan 

isKTMOTOa  *"^^  *^®  company,  Brunian  was  an  assignee  for  value  of  a  security 

,     issued  by  the  directors  of  the  company  in  pursuance  of  the  powers 

Oladc      conferred  upon  them  by  the  articles  of  association,  and  having  no 

—  notice  of  any  eqnities  between  Sheridan  and  tte  company,  he  k 
entitled  to  the  benefit  of  his  security.  If  any  inquiries  were 
necessary  as  to  the  validity  of  the  security,  what  was  done  was 
amply  sufficient  to  stop  the  company  from  setting  up  their  equities. 
The  acceptance  by  the  company  of  the  notice  of  the  assignment 
was  a  waiver  of  any  such  claim. 

But  the  nature  of  the  security  was  such  as  to  give  an  assignee 
for  value  a  title  dear  of  all  equities,  'ihe  point  attempted  to  be 
raised  her^  is  very  like  that  in  JSv  parte  Odbame  and  Strauh 
bridge  (1).  It  seems  to  be  suggested  that  the  debentures  were 
issued  fraudulently  or  without  consideration;  but  this  defence 
cannot  be  set  up  against  an  innocent  holder  for  value :  Wdb  v. 
Oommimoners  of  Heme  Bay  (2). 

[The  Vice-Chancellob  : — This  is  very  like  Athenmum  Life 
Assurance  Society  v.  Pooley  (3),  which  I  think  I  have  expressed 
my  opinion  cannot  be  sustained  as  an  authority.] 

That  was  in  E»  parte  Chorley  (4). 

The  company  having  accepted  the  assignment,  are  estopped  from 
saying  that  the  issue  of  debentures  was  vlira  vires.  This  has  been 
decided  in  the  Common  Law  Courts  in  Wdb  v.  Commissioners  oj 
Berne  Bay ;  Pickard  v.  Sears  (5) ;  Higga  v.  Northern  Assam 
Tea  Company  (6) ;  and  in  Equity  in  In  re  Northern  Assam  Tea 
Company^  (7) ;  In  re  Natal  Inve^ment  Company  (8) ;  and  in  Has 
parte  CoJhome  and  Strawbridge. 

[The  Vice-Chanoellob  : — I  think  I  went  so  far  on  one  occasion 
as  to  say  that  a  company  could  not  set  off  equities  against  a  bond 
given  to  A.  B.,  his  executors,  administrators,  and  assigns.] 

(1)  Law  Bep.  11  Eq.  478.  (5)  6  A.  &  E.  469. 

(2)  Ibid.  5  Q.  B.  642.  (6)  Law  Rep.  4  Ex.  387. 

(3)  1  GiflF.  102 ;  3  De  G.  &  J.  294.  (7)  Ibid.  10  Eq.  458. 
.    (4)  Law  Rep.  11  Eq.  157.  (8)  Ibid.  3  Ch.  355. 


VOL,  XIX.]  EQUITY  CASES.  3OT 

That  was  in  Ex  parte  Chorley  (I),  and  also  in  Oareifs  Claim     y.-o.  IL 
(before  Yice-Chancellor  Malins,  Jan«  18, 1873),  which  was  a  sub-       i874 
fieqnent  application  of  the  same  kind  in  the  same  company.  ^^ 

Hkbcitlbi 

T  WlCTT  W.  A  TffiK  OUU 

Mr.  Cotton,  Q.C^  and  Mr,  E.  8.  Ford,  for  the  Bercuiles  Insurance       ^ — 
Company:—  ^^^ni. 

It  is  a  clear  principle  of  law,  that  any  one  taking  a  ehoM  in 
action  not  assignable  at  law  takes  it  subject  to  any  equities  existing 
between  the  parties  by  whom  it  was  originally  issued.  The  case 
of  the  company  in  this  instance  is  that  the  bond  was  part  of  a 
larger  sum  issued  under  circumstances  of  gross  fraud,  by  which 
the  directors  bound  themselves  to  pay  Sheridan  the  funds  which 
they  held  out  to  their  shareholders  were  to  be  received  for  their 
own  benefit. 

There  are  two  questions  to  be  considered :  First,  whether 
Sheridan  could  recover  on  this  bond;  and,  secondly,  whether 
Bnmton  stood  in  any  better  position  than  Sheridan. 

If  the  directors  were  acting  idtrd  vires,  no  subsequent  actions 
on  their  part  can  set  up  their  void  acts'  and  make  them  valid. 
There  is  a  clear  distinction  to  be  kept  in  mind  between  an  equity 
attaching  to  an  instrument  such  as  a  bond,  and  a  claim  by  way 
of  set-off :  Ex  parte  Swan  (2).  This  is  a  case  of  an  equity  attach- 
ing to  the  note  itself,  and  Athenaswm  Life  Assurance  Society  v. 
Pooley  (3)  is  exactly  in  point,  and  shews  that  the  assignee  takes 
only  subject  to  equities.  In  re  Natal  Investment  Company  (4) 
applies  the  same  principle  to  a  document  similar  to  this  bond. 
The  difference  between  that  case  and  Ex  parte  City  Bank  (5) 
is  founded  on  the  distinction  between  an  equity  attaching  to  the 
instrument  itself  and  a  right  of  set-off.  A  right  of  the  same 
kind  was  attempted  to  be  set  up  in  Jti  re  Agra  and  Masterman*s 
Bank  (6). 

The  cases  cited  in  support  of  the  summons  are  of  two  classes : 
first,  those  in  which  the  company  was  specially  authorized  to  issue 
transferable  securities,  as  in    Webb  v.   Commissioners  of  Heme 

(1)  Law  Rep.  11  Eq.  157.  (4)  Law  Rep.  3  Oh.  865. 

(2)  Ibid.  6  Eq.  344.  (5)  Ibid.  758. 

(3)  1  Giff.  102 ;  3  De  G.  ft  J.  294.  (6)  Ibid.  2  Gh.  391. 
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V.-O.M.     Bay  (I) ;  and,  secondly^  those  in  which,  as  in  Siggs  v.  Northern 

1874       Assam  Tea  Company  (2),  the  form  of  the  bond  made  it  negotiable. 

^^       The  latter  case  was,   moreover,  one  of  set-off,  not  of  equities 

Hkboulks    attaching  to  the  bills  originally ;  and  that  distinction  is  made 

apparent  from  In  re  Northern  Assam  Tea  Company  (3).    After  the 

Claim,  company  had  recognised  the  transferee,  a  debt  became  due  from 
the  original  holder,  and  that  debt  the  company  sought  to  set  off 
against  the  claim  of  the  transferee.  Ex  parte  Colbome  and  Stravh 
bridge  (4)  [was  decided  on  the  ground  that  the  instruments  were 
really  promissory  notes,  and  as  such,  though  under  seal,  were 
transferable.  Aslatt  y.  Farquharson  (5)  was  also  a  case  of  set-off. 
In  Chorley*s  Case  the  applicant  had  obtained  judgment  against 
the  company,  and  though  some  remarks  in  the  judgment  reflected 
upon  Athenseum  Life  Assurance  Society  v.  Pooley  (6),  the  actual 
decision  was  based  upon  the  fact  of  judgment  having  been  ob- 
tained. Athenasum  Life  Assv/rance  Society  v.  Pooley  was  a  decision 
that  if  a  person  who  cannot  sue  at  law  comes  into  equity  he  must 
sue  subject  to  rights  of  set-off  and  other  equities  attaching  to  the 
original  holder  of  the  security.  Another  case,  something  like  it,, 
was  Woodhams  y.  Anglo-AvstraJian  and  Universal  Family  Life  As- 
surance Company  (7).    It  is  always  treated  as  a  binding  authority. 

Mr.  Higgins,  in  reply : — 

In  re  Natal  Investment  Company  (8)  is  not  an  authority  for  the 
proposition  for  which  it  was  cited.  It  does  not  appear  that  the 
company  in  that  case  had  any  authority  to  issue  debentures,  or 
that  the  Financial  Corporation  ever  went  to  the  office  of  the  com- 
pany to  inquire  as  to  the  validity  of  the  securities.  The  share- 
holders here  are  in  the  position  of  having  stood  by  and  allowed 
innocent  assignees  of  securities  given  by  the  company  to  deal  with 
them,  and  having  done  so,  they  are  not  entitled  to  set  up  equities 
against  them.  As  regards  Athenasum  Life  Assurance  Society  y. 
Pooley,  there  is  no  such  case  of  fraud  made  out  here  as  in  that 
case. 

(1)  Law  Bep.  5  Q.  B.  642.  (5)  10  W.  R.  458. 

(2)  Ibid.  4  Ex.  387.  (6)  1  Giff.  102 ;  3  De  G.  &  J.  294. 

(3)  Ibid.  10  Eq.  458.  (7)  2  D.  J.  &  S.  162. 

(4)  Ibid.  11  Eq.  478.     .  (8)  Law  Rep.  3  Ch.  355. 
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Sir  R  Malins,  V.C.  :—  v.-o  M. 

In  1868  the  Hercules  Insurance  Company  were  negotiating  an        J^Ii 


amalgamation  with  the  Iniemationdl  Insurance  Company,  which  is       in  re 
also  being  wound  up  before  me.    It  was  thought  very  expedient  IksurancbGo. 
for  the  Hercules  Company  to  acquire  that  business,  and  it  was    brunton's 
thought  necessary  in  order  to  do  so  that  Mr.  Sheridan,  whose      Clmm. 
name  has  been  so  much  mentioned,  should  be  employed  in  bring- 
ing  about  the   amalgamation,  and   as  a  remuneration  for  his 
services  the  Hercules   Company  agreed  to  pay  him  £8000,  of 
which  £2000  was  paid  in  cash,  and  the  remaining  £6000  was 
secured  to  him  by  bonds,  which  were  accordingly  issued.    [His 
Honour  then  read  the  bonds  in  question,  and  continued : — ] 

In  the  course  of  the  autumn  of  that  year,  Mr.  Bnmton,  to  whom 
Mr.  Skruhb,  the  secretary  of  the  company,  was  indebted,  sued  him,  . 
and  obtained  judgment  against  him,  and  he  was  liable  to  be  taken 
in  execution,  a  matter  of  great  moment  to  Mr.  Shruhb,  who  was, 
in  point  of  fact,  pretty  nearly  the  whole  company  himself. 

He  was  unable  to  pay  Mr.  Brunton,  but  he  offered  him  as  secu- 
rity for  part  of  the  debt  one  of  these  bonds,  which  was  accordingly 
deposited  with  Mr.  Brunton  on  the  27th  of  August,  1868.  That 
was  a  deposit  only,  probably  in  the  expectation  that  Mr.  BrwrtUm 
would  soon  be  paid.  But  he  was  not  paid,  and  a  formal  assignment 
of  the  bond  was  executed  by  Sheridan,  at  the  request  of  Shrubl,  to 
Brunton,  on  the  7th  of  December,  1868.  Now,  I  have  had  no 
evidence  before  me  to  shew  that  before  the  assignment  of  this  bond 
was  taken,  Mr.  Brunton  made  any  inquiry  by  himself  or  his  agents 
at  the  Hercules  office.  But  this,  I  think,  I  am  at  liberty  to  infer, 
and  I  do  infer,  that  had  such  an  inquiry  been  made  at  the  office, 
whether  from  Mr.  Shrubl  himself,  or  the  chairman  of  the  company, 
or  any  of  the  directors,  or  the  collective  body  of  directors,  the 
answer  would  have  been .  that  the  bond  w£is  good  and  would  be 
paid  at  maturity.  But  five  days  after  the  assignment  was  executed, 
namely,  on  the  12th  of  December,  this  bond  was  taken  to  the 
office  and  notion  of  the  assignment  was  given,  and  upon  that  being 
done  it  was  the  duty  of  the  officers  of  the  company  to  register  the 
fact  of  assignment,  and  I  think  that  persons  dealing  with  a  com- 
pany are  entitled  to  assume  that  the  officers  will  do  their  duty ; 
and  if,  as  was  said,  there  was  no  registration,  it  shews  there  was 
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V.-O.  M.    great  neglect  on  the  part  of  the  directors  and  of  all  concerned : 

1874        and  for  that  neglect  the  company,  and  not  persons  dealing  with  it, 

^^       must  be  answerable.  The  bond  then  was,  or  ought  to  have  been,  re- 

Heboulbb    gxstered  ;  but>  at  all  events,  notice  of  the  assignment  was  accepted* 

The  company  was,  no  doubt,  at  that  time  in  a  very  rickety  condi- 

Claim.  tion,  and  in  the  course  of  the  winding-up  it  has  turned  out  to  be  an 
insolvent  and  even  fraudulent  concern ;  but  Mr.  Brtmton  is  not 
affected  with  notice  of  this  state  of  things. 

The  argument  on  the  part  of  the  company  is,  that  they  are  und^ 
no  obligation  to  pay  this  bond,  because  it  was  originally  issued 
fraudulently  and  without  consideration.  I  may  say,  in  the  first 
place,  I  am  not  at  all  satisfied  that  it  was  issued  fraudulently.  It 
was  within  the  power  of  the  directors  to  amalgamate  with  and 
purchase  this  other  company,  and,  as  incidental  to  that,  to  provide 
proper  remuneration  to  the  persons  engaged  in  the  amalgamation. 
I  think  it  very  probable  that,  if  Mr.  Sheridan  were  the  claimant  on 
this  bond,  he  would  not  succeed  before  me ;  but  it  is  not  like  the 
case  of  Athenasum  Life  Aseuranee  Society  v.  Focley  (1),  where  bonds 
were  issued  by  means  of  the  grossest  and  most  abominable  conspiracy 
and  fraud  on  the  part  of  the  managing  director.  There  was  nothing 
of  the  kind  here;  but  there  might  be  no  consideration  to  support  the 
bond  as  between  the  company  and  Mr.  Sheridan^  and  he  might  not 
succeed  in  enforcing  it.  This  company  was  not  merely  an  insur- 
ance company,  but  had  in  addition  extensive  powers  of  borrowing 
money.  [His  Honour  then  read  the  clauses  85,  86,  87,  and  88  of 
the  articles  of  association,  and  continued : — ]  They  say  to  the 
public  at  large,  ^'  Whatever  bonds  are  issued  by  our  directors  shall 
be  deemed  to  be  our  bonds  and  binding  upon  us  accordingly."  It 
may  well  be  conceded  as  the  ordinary  rule  of  this  Court,  and  one 
certainly  founded  on  sound  common  sense  and  principle,  that  an 
assignee  of  a  chose  in  acUonj  such  as  a  bond,  taking  it  without 
inquiry  takes  it  subject  to  all  the  equities  and  perils  attaching  to 
it.  If  a  person  before  taking  an  assignment  of  a  bond  actually 
inquires  from  the  obligor  whether  it  is  a  good  bond,  and  the  money 
secured  by  it  is  due,  and  is  told  that  the  bond  is  good  and  the 
money  is  due,  the  obligor  can  never  set  up  'against  the  assignee 
that  the  bond  was  obtained  by  fraud.    I  do  not  insinuate  the 

(1)  1  Gifif.  102 ;  3  De  G.  &  J.  294. 
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slightest  opinion  as  to  how  the  case  would  have  stood  if  part  of  the  v.-o.  M. 

bond  had  been  paid  off,  although  there  would  hare  been  gross  1874 

negligence  on  the  part  of  the  company  not  to  have  indorsed  that  j^ 

&ct  upon  the  bond ;    but  it  may  be  assumed  that  though  if  a  Heroules 

INSURANCE  v/O* 

person  who  takes  a  bond  without  asking  the  debtor  whether  the        — 

Sbttnton's 

money  is  due,  takes  it  subject  to  the  equities  between,  the  parties,  claim. 
yet^  if  the  bond  is  presented  to  him  bearing  upon  the  face  of  it  the 
fact  that  it  has  not  yet  fsillen  due,  and  he  is  told,  on  inquiring  from 
the  debtor,  that  the  money  is  due,  and  it  turns  out  nevertheless 
that  it  has  been  paid  by  anticipation,  he  ought  to  be  protected 
against  a  claim  to  set  up  that  the  money  was  not  due.  It  has 
been  said,  on  the  one  hand,  and  this  is  what  was  relied  upon  by  the 
official  liquidator,  that  issuing  the  bond  without  consideration  was 
idird  vires.  I  can  only  repeat  the  observation  I  made  in  Ex  parte 
Cclbome  and  Straiobridgie  (1),  that  in  all  these  cases  of  public 
companies  desirous  of  borrowing  either  upon  promissory  notes 
or  debentures,  if  a  broad  view  of  the  matter  is  taken,  their  real 
interest  is  not  to  have  their  bonds  and  notes  discredited,  but  that 
every  fSacility  should  be  given  to  sell  them  in  the  market,  and  that 
those  who  hold  them  should  have  instruments  which,  although  not 
negotiable  are  readily  saleable ;  but  if  it  were  to  be  supposed  that 
when  bonds  are  executed  in  pursuance  of  the  powers  vested  in 
the  directors,  every  person  dealing  in  them  is  to  inquire  whether 
they  were  issued  for  a  valuable  consideration,  or  whether  the  issue 
was  vUra  vires,  or  to  make  any  inquiry  except  whether  the  money 
is  due,  the  result  would  be  most  prejudicial  to  the  interest  of  com- 
panies in  general. 

Therefore,  upon  principle,  I  come  to  the  conclusion  that  this 
bond,  though  not  assignable  at  law,  so  that  the  assignee  could  sue 
in  his  own  name,  is  assignable  in  equity,  so  that  the  assignee 
would  have  to  sue  at  law  in  the  name  of  the  original  obligee,  and 
that  when  the  company  say  that  the  money  is  due,  they  waive  the 
right,  if  any,  which  might  exist  in  equity  between  the  parties. 
Whatever  equity  existed  if  no  inquiry  had  been  made,  had  been 
waived  by  conduct  which  is  equivalent  to  ensuring  payment,  that 
is,  by  registering  the  bond  as  a  valid  and  subsisting  bond.  Upon 
principle,  I  am  of  opinion  that  what  Mr.  Brwnion  did  is  abnndantly 

(1)  Law  Bep.  11  Eq.  478. 
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V.-C.  M.     gufficient  to  make  him  the  owner  of  this  bond  in  eqnity,  and  to 
1874       give  him  the  same  right  against  the  company  as  if  he  held  a 
In  re       negotiable  security. 
InwjbanctCo.     T^ieii*  10  opposition  to  this,  many  cases  were  pressed  upon  me  in 

,     argument^  besides  the  case  of  Atherueum  Life  Assurance  Society 

Claim,  y.  Fooley  (1),  but  I  do  not  think  there  is  any  other  authority 
which  supports  the  argument  of  the  official  liquidator.  I  have 
a  very  strong  opinion,  as  I  have  already,  perhaps  rather  boldly, 
said,  that  ^the  Athenssum  Life  Assurance  Society  v.  Pooley  ought 
not  to  have  been  decided  as  it  was.  It  was  the  case  of  a  life 
assurance  company,  of  precisely  the  same  nature  as  this,  issuing 
bonds,  which  they  had  power  to  issue,  and  a  Mr.  Laurie,  desiring- 
to  invest  £3000  or  £4000,  asked  his  broker  what  would  be  a  good 
security,  and  the  broker  recommended  the  bonds  of  the  Athenseum 
Life  Assurance  Society  as  paying  5  per  cent,  and  being  to  bo 
bought  at  90.  Mr.  Laurie  accordingly  invested  between  £3000 
and  £4000  in  the  bonds  of  the  company.  Before  he  paid  his 
money  he  made  inquiries  at  the  office  as  to  whether  the  bonds 
were  good,  and  was  told  they  wera  When  he  bought,  he  gave 
notice  of  the  assignment  to  the  office,  and  it  was  duly  registered. 
That  was  followed  by  the  payment  of  two  and  a  half  years*  interest 
upon  the  bonds,  and  then  the  company  was  wound  up,  and  the 
defence  was  set  up  that  the  bonds  were  invalid  because  they  were 
issued  fraudulently,  as  most  undoubtedly  they  were.  I  am  afraid 
that  that  circumstance  so  impressed  itself  upon  the  minds  of  the 
learned  Judges,  Vice-Chancellor  Stuart  first,  and  Lords  Justices 
Knight  Bruce  and  Turner  afterwards,  that  they  never' got  over  the 
impression  of  the  fraudulent  circumstances  under  which  the  bonds 
were  issued.  With  every  possible  reverence  for  the  two  learned 
Judges  who  have  left  us,  and  with  the  greatest  respect  for  Vice- 
Chancellor  Stuart,  an  able  and  experienced  Judge,  before  whom 
I  had  the  honour  of  practising  for  so  many  years,  I  do  not  think 
that  the  decision  in  that  case  can  at  this  day  stand  as  good  law* 
It  has  never  been  formally  overruled,  but  I  think  that  all  the  cases 
which  have  been  cited  to-day  are  in  opposition  to  it,  except 
perhaps  the  decision  of  Lord  Cairns  in  In  re  Natal  Investment 
Company  (2),  which  may  be  said  to  be,  I  think,  to  a  certain  extent 

(1)  1  Giff.  102 ;  3  be  G.  &  J.  294.  (2)  Law  Bep.  3  Cb.  355. 
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decided  in  accordance  with  Aihenasum  Life  Assurance  Society  v.      V.-CM. 
Pocley  (1).  1874 

I  had  occasion  in  Ex  parte  Colborne  and  Stravkridge  (2)  to  point       ^^ 
out  that  by  a  subsequent  decision  of  Lords  Justices  Wood  and  ^  Hbecules 

Selwyn  in  Ex  parte  City  Bank  (3),  where  the  case  was  cited  and       

commented  upon,  they  had  decided  in  a  manner  entirely  opposed  CLAm*. 
to  it.  I  was  then,  and  am  still,  unable  to  reconcile  the  two  deci- 
sions,  and  I  now  repeat  that  I  am  bound  to  consider  the  second 
as  the  ruling  authority.  [His  Honour  then  read  the  head-note  in 
Ex  parte  City  Bank,  and  continued : — ]  I  think  that  case  com- 
pletely bears  out  what  I  have  said.  Although  it  was  a  case  of  a 
negotiable  instrument,  yet  it  was  within  the  power  of  the  company, 
and  the  bank  having  taken  it  in  that  form  precluded  themselves 
from  setting  up  the  equities  which  existed  between  them  and  the 
person  to  whom  the  instrument  was  originaUy  issued. 

Then  there  was  the  case  of  Webb  v.  Heme  Bay  Commmioners  (4), 
which  Mr.  Cotton  says  depended  upon  the  fact  that  the  instrument 
was  assignable  at  law.  It  is  true  that  it  was  in  that  case  so 
assignable,  but  I  think  Mr.  Hifffftna*  observation  is  well  founded, 
that  the  Court  of  Queen's  Bench  did  not  proceed  upon  that 
ground,  but  upon  this,  that  though  the  company  had  issued  the 
debenture  for  an  illegal  consideration,  and  to  a  person  to  whom 
they  had  no  right  to  issue  it,  yet,  by  having  issued  it  in  the 
form  of  a  money  bond,  and  having  represented  to  the  holder  that 
it  was  a  valid  bond,  they  had  precluded  themselves  from  setting 
up  the  equity  which  they  otherwise  might  have  done.  And,  there- 
fore, that  is  a  decision  which  warrants  me  in  coming  to  the  con- 
clusion that,  whatever  equities  the  company  might  set  up  against 
Mr.  Sheridan,  their  conduct  has  precluded  them  from  setting  them 
up  against  his  assignee,  and  that  is  also  in  consonance  with  what  I 
am  now  about  to  decide. 

The  same  equitable  principle  was  also  dealt  with  by  a  Common 
Law  Court  in  Higgs  y.  Northern  Assam  Tea  Company  (5).  It  was 
a  case  in  which  the  Plaintiff,  having  sold  an  estate  to  the  Defendant 
company,  received  from  them,  in  part  payment  of  the  purchase- 

(1)  1  Giff.  102 ;  3  De  G.  &  J.  294.  (3)  Law  Rep.  3  Ch.  758. 

(2)  Law  Rep.  11  £q.  478.  (4)  Ibid.  5  Q.  B.  642. 

(5)  Law  Rep.  4  Ex.  387. 
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V.-O.  M.  money,  a  large  number  of  debentures  for  £100  each,  expressed  to 

1874  be  payable  to  him  or  his  assigns.    Some  of  these  debentures  he 

^^  afterwards  assigned  to  Messrs.  Cavendish  &  Smith.    The  transfers 

HEBCfuLEs  to  the  assignees  were  duly  registered.    When  the  debentures  came 

to  be  dealt  with,  the  company  endeavoured  to  set  up  equities 

^  i^iLQi!  ^  against  the  assignees ;  and  Mr.  Mdlish,  who  argued  the  case  for  the 

company,  contended  that  the  Defendants  had  not,  either  by  the 

form  of  the  debenture  bonds  or  by  their  dealing  with  the  assignees, 
lost  the  right  to  take  advantage  of  the  ordinary  rule  that  the 
assignee  of  the  chose  in  action  takes  it  subject  to  all  the  equities 
existing  between  the  original  parties  to  the  contract,  and  for  that 
proposition  he  cited  several  cases.  Mr.  Baron  BramweU,  in  dealing 
with  the  cases,  said :  (1)  '^  The  question  in  them  is  the  same  as 
would  arise  if  Messrs.  Cavendish  &  Smith  had  brought  suits  in 
their  own  names  in  equity  against  the  Defendants,  and  the  De- 
fendants had  set  up  the  defence  they  now  set  up  of  a  legal  setofil 
Would  there  be  what  is  called  an  equity  to  prevent  their  doing  so 
— ^that  is,  taking  the  set-off  to  be  available  at  law,  would  equity 
restrain  the  Defendants  from  relying  on  it  ?  This  is  obviously  a 
purely  equitable  question,  and  our  answer  must  be  given  with 
great  distrust,  the  more  so  owing  to  the  state  of  the  authorities. 
This  set-off  is  a  set-off  in  law.  Have  the  Defendants  so  contracted, 
or  conducted  themselves,  that  they  cannot  avail  themselves  of 
it  ?  The  equity,  if  any,  of  Messrs.  Cavendish  <&  Smith  to  restrain 
the  set-off  is  an  equity  between  them  and  the  Defendants.  For 
we  presume  that  if  it  should  appear  these  debentures  were  to  be 
paid  to  assignees  of  them  without  the  right  of  set-off— still,  if  Bifffft 
himself  sued,  a  set-off  would  be  available  against  him."  Then  he 
and  the  rest  of  the  Court  concurred  in  considering  that  the  com- 
pany had  so  conducted  themselves  by  admitting  the  assignment  as 
to  preclude  themselves  from  setting  up  equities  which  they  might 
have  set  up  against  the  man.  Siggs^  but  which  they  could  not  set 
up  against  the  assignee  from  him.  The  case  of  the  same  company 
also  came  before  Lord  BomiUy  in  In  re  Northern  Assam  Tea 
Company  (2),  and  he  entirely  adopted  the  opinion  of  the  Court  of 
Exchequer,  and  decided  that  the  assignees  had  a  perfectly  valid 
title. 

(1)  Law  Bep.  4  Ex.  394.  (2)  Law  Rep.  10  Eq.  458. 
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I  only  refer  to  Ex  parte  Chorley  (1)  because  it  has  been  acquiesced     v.-c.  M. 
in  and  acted  upon.    It  was  the  case  of  an  assignment  of  a  bond  of       1874 
the  South  E8»ex  Estuary  Company ,  which  no  doubt  was  different       ^^ 
to  this  extent,  that  not  only  had  the  bond  been  acknowledged  by  ,  h«Rcules 

the  company,  and  interest  paid  upon  ity  but  a  judgment  had  been       

obtained  upon  the  bond  itself,  and  I  held  that  the  judgment  was      claim. 
conclusive;  but  I  am  bound  to  say  that  the  registration  of  the 
bond  would  hare  been  sufficient,  in  my  opinion,  and  so  I  should 
have  decided. 

There  was  another  case  in  the  same  company — Carey's  Claim — 
where  there  had  been  no  action,  but  simply  an  equity.  There  I 
held  that  the  conduct  of  the  company  precluded  them  from  setting 
up  the  equity  which  they  might  hare  as  against  the  original 
obligee  of  the  bond,  who  was  one  of  their  own  body,  I  think. 

There  was  a  case  of  Woodhama  v.  Anglo-Audrdlian  amd  Uni- 
versal Family  Life  Assurance  Company  (2) : — [His  Honour  then 
read  the  marginal  note  in  that  case,  and  continued : — ]  That  seems 
to  go  the  whole  length.  I  argued  the  case  myself,  and  the  decision 
is  in  accordance  with  what  I  am  now  deciding. 

Therefore  I  think  that,  except  Athenaeum  Life  Assurance  Society 
y.  Pocley  (3),  the  authorities  are  all  in  accordance  with  what  I^ 
now  decide,  that  whatever  equities  a  company  may  have  against 
the  original  obligee  on  a  bond  issued  by  them,  they  may,  either  by 
direct  admission  or  by  conduct,  preclude  themselves  from  setting 
them  up  against  an  assignee  for  valuable  consideration. 

I  might  mention  that  I  have  carefully  looked  over  my  judgment 
in  Ex  parte  Colbome  and  StrauMdge  (4),  and  I  adhere  to  every- 
thing I  said  in  that  case. 

Upon  all  these  grounds  I  come  to  the  conclusion  that  the  com- 
pany have,  by  their  conduct,  precluded  themselves  from  setting 
up  against  Mr,  BrwUon  any  equity  which  they  might  have  had 
against  Mr.  Sheridan  himself.  Mr.  Brunion*s  executors  must 
therefore  stand  as  creditors  for  the  amount  of  the  bond,  with  in- 
terest till  the  date  of  the  winding-up. 

Solicitors :  Mr.  H.  M.  Phillips  ;  Messrs.  Merriman^  FoweU,  dt  Co. 

(1)  Law  Rep.  11  Eq.  157.  (3)  1  Giff.  102  ;  3  De  G.  &  J.  294. 

(2)  2  D.  J.  A;  S.  162.  (4)  Law  Bep.  11  Eq.  478. 
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V.-C.  M.  WHEELEE  v.  GILL. 

1874 

,^^         Administration — Creditor's  Suit — Interest  on   Debts — Coming  in    under   the 

Dee,  11.  Deci'ee — General  Order,  1841,  r.  10. 

The  General  Order  of  1841,  allowing  interest  on  the  debts  of  creditors  who 
come  in  and  establish  their  debts  under  a  decree  in  a  suit,  does  not  apply  to 
a  creditor  who,  though  Plaintifif  in  a  suit  in  which  a  decree  was  taken  before 
the  date  of  the  General  Order,  did  not  technically  come  in  under  the  decree 
till  afterwards. 

i  HIS  was  an  old  suit,  commenced  before  the  year  1830,  by  a  bill 
in  which  Bchert  Wheeler  the  elder,  Boleri  Wheder  the  younger 
(trading  as  Bdbert  Wheeler  &  Sane),  and  Henry  New,  on  behalf  of 
themselves  and  all  other  creditors  of  John  QUI,  deceased,  and 
John  Avert/  OiU,  Mary  Ann  CHU,  Harry  Gill  the  younger,  and 
Emma  OiU,  an  infant,  as  persons  beneficially  interested  in  the 
estate  after  payment  of  debts,  were  FlaintifiEs,  and  Harry  Qitt  and 
others  were  Defendants. 

The  suit  was  an  ordinary  one  for  administration  by  persons 
claiming  as  creditors  and  as  next  of  kin  of  an  intestate. 

An  ordinary  administration  decree  was  taken  on  the  11th  of 
February,  1830,  on  an  affidavit  by  the  creditor  Plain tifis  claiming 
£600  as  due  to  them. 

The  costs  of  the  suit  were  taxed  and  paid  out  of  the  estate,  and 
there  remained  a  balance  of  £440,  which  was  paid  into  Court  and 
invested,  and  was  now  represented  by  a  sum  of  £478  Ss.  8d. 
consols. 

No  further  step  was  taken  in  the  suit.  The  creditors  did  not 
come  in  formally  under  the  decree  and  establish  their  debts,  and 
the  interest  on  the  fund  in  Court  was  accumulated,  and  the  total 
fond  was  now  represented  by  £1068  5s.  3d.  consols. 

The  present  Petition  was  presented  in  the  year  1873  by  the 
survivor  of  the  creditor  Plainti£fs,  asking  for  payment  to  him  of  the 
accumulated  fund.  An  order  was  taken  referring  it  to  Chambers, 
and  the  Petitioner  then  came  in  and  proved  his  debt  by  the  same 
evidence  on  which  the  decree  had  been  taken.  The  Chief  Clerk 
by  his  certificate,  dated  the  10th  of  July,  1874,  found  that  £480 
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was  dae  for  principal  money  to  the  Petitioner,  and  that  no  interest    Y.-C.  n. 
was  payable  in  respect  of  snch  principal  snm  unless  the  Peti-       1874 
tioner  became  entitled  to  such  interest  by  virtue  of  the  General    whbueb 
Orders  of  the  Court.  q^ 

Before  the  General  Order  of  the  26th  of  August,  1841,  no  """" 
interest  was  allowed  to  creditors  on  their  debts,  but  by  the  Gen. 
Ord.  xiii.  of  that  date  (1),  which  is  almost  identical  with  the  Cons, 
Ord.  xm.  rr.  4, 10,  now  in  force,  interest  was  allowed  to  creditors 
who  came  in  under  a  decree  and  established  their  debts  after  the 
date  of  the  Order. 

The  question  now  raised  was,  whether  the  Petitioner  as  repre- 
senting the  creditors,  or  the  Bespondents  as  representing  the  next 
of  kin  of  the  intestate  in  the  cause,  were  entitled  to  so  much  of 
the  fund  in  Court  as  represented  interest 

Ur.  Olasae,  Q^C,  and  Mr.  O.  SL  Turner^  for  the  Petitioner : — 

To  obtain  the  benefit  of  the  Order  of  1841  it  is  only  necessary 
to  come  in  and  prove  the  debt  after  the  date  of  the  Order.  The 
date  of  the  filing  of  the  bill  or  the  decree  is  immaterial :  Spencer 
T.  BuRer  (2)  ;  Ghruggen  y.  Cochrane  (3).  Every  creditor  in  an 
administration  suit,  whether  Plaintiff  or  not,  must  come  in  under* 
a  decree  and  establish  his  debt :  TraU  v.  KMleuhite  (4).  If  those 
cases  left  the  matter  doubtful,  it  is  settled  by  a  case  of  HatohiM 
V.  HiUmany  which  came  before  the  Master  of  the  Bolls  on  the 
24th  of  November,  1860,  and  where  the  point  was  actually  de- 
cided. There  is  no  doubt  as  to  the  meaning  of  coming  in  under 
a  decree :  OardeU  v  H<w>ke  (5).  A  creditor,  though  he  makes  an 
affidavit  for  the  purpose  of  obtaining  a  decree,  must  come  in  after- 
wards and  prove  his  debt  in  Chambers :  Owens  v.  Diekeneon  (6). 
The  fund  belongs  to  the  creditors,  and  they  have  at  least  a  moral 
claim  to  all  accretions. 

(1)  The  order  of  the  26tb  of  August,  may  remain  after  satisfying  the  costs 

1841,  was  as  folbws : —  of  the  suit,  the  debts  established  and 

*'A  creditor  whose  debt  does  not  the  interest  of  such  debts  as  by  law 

carry  interest,  who  shall  come  in  and  carry  interest" 

establish  the  same  before  the  Master  (2)  5  Jur.  1130. 

under  a  decree  or  order  in  a  suit,  shall  (3)  13  W.  R.  520;  5  N,  R.  457. 

be  entitled  to  interest  on  his  debt  at  (4)  11  L.  J.  (Gh.)  248. 

the  rate  of  £4  per  cent.,  from  the  date  (5)  Law  Bep.  6  £q.  464 

of  the  decree,  out  of  any  amounts  which  (6)  Or.  &  Ph.  48. 
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V.-C.  M.  Mr.  (?.  Murray,  as  amums  curise,  stated  that  he  was  one  of  the 

1874  counsel  in  Sawkins  v.  Eittman,  and  that  there  was  no  argument, 

WmUiBB  ^d  the  decree  was  in  fact  taken  by  consent. 


9, 

Gill. 


Mr.  EigginSy  Q.C.,  and  Mr.  Bomer^  for  the  representatives  of  the 

next  of  kin : — 

Except  for  the  case  of  EawJoins  y.  HUlman,  the  question  is  com- 
pletely coyered  by  authority.  To  obtain  the  benefit  of  the  order, 
parties  must  come  in  and  establish  their  debts  for  the  first  time 
after  the  date  of  the  order,  and  a  Plaintiff  who  has  proved  his  debt 
by  affidavit  for  the  purpose  of  obtaining  a  decree  must  be  considered 
to  have  come  in  at  the  time  of  doing  so :  Spencer  v.  BuUer  (1)  is 
a  clear  authority  for  this  proposition,  and  it  was  expressly  fol- 
lowed on  that  point  in  Ctruggen  v.  Cochrane  (2).  In  Eawhins  y. 
Eittman  there  was  no  argument,  and  the  order  was  taken  by  con- 
sent ;  and  it  is  obvious  that  there  were  no  persons  before  the  Court 
interested  in  taking  the  opposite  view. 

Mr.  OlasaCf  in  reply : — 

A  creditor  does  not,  by  obtaining  a  decree,  establish  his  right  to 
be  put  on  the  list  of  creditors.  He  must  still  come  in  and  prove 
his  debt^  like  all  other  persons :  Owens  v.  Dickeneon  (3) ;  and  all 
creditors  coming  in  under  a  decree  are  within  the  strict  meaning  of 

the  order. 

• 

SiE  R.  Matjns,  V.O.  : — 

In  and  previously  to  the  year  1830,  in  a  creditor's  suit  for  ad- 
ministration no  creditor  could  ever  have  interest  on  his  debt, 
whatever  the  amount  of  the  assets  to  be  administered.  That  was 
an  injustice,  and  therefore  the  General  Order  of  1841  was  made 
allowing  interest  to  creditors  who  came  in  and  established  their 
debts  under  a  decree  or  order  in  a  suit  Now,  the  question  is 
whether  that  means  to  include  all  decrees  whenever  made,  or  only 
those  subsequent  in  date  to  the  G-eneral  Order. 

In  the  present  case  the  creditor  Plaintiffs  ought  to  have  estab- 
lished their  debts  between  the  years  1830  and  1841,  and  it  could 

(X)  5  Jur.  1130.  (2)  13  W.  R.  520;  6  N.  B.  4S1. 

(3)  Cf.&Pli.  43. 
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only  be  by  a  gross  neglect  of  duty  that  they  could  have  been     V.-G.  M. 
preyented  from  doing  so  within  that  period.  If  that  had  been  done,        1874 
they  would  not  have  been  entitled  to  any  interest  on  their  debt,    wheeleb 
Are  they  then,  by  delaying  all  those  years,  to  have  the  benefit  of  a       ^• 

rule  which  would  not  have  applied  to  their  case  if  they  had  pro-       

secuted  their  claim  with  due  diligence  ? 

Mr.  Olaase  says  that  if  the  creditors  had  come  in  and  proved 
immediately  after  the  decree  they  would  have  exhausted  the 
fundy  and  that,  consequently,  the  fund  with  all  its  accretions  is 
their  fund,  and  ought  to  be  paid  out  to  them.  But  I  cannot 
consider  that  a  creditor  who  delays  for  forty-three  years  to 
prove  his  claim  has  any  merits  as  against  the  next  of  kin  of  thi 
debtor. 

If  I  had  my  way,  neither  party  would  obtain  the  portion  of  the 
fund  representing  interest,  but  it  would  be  handed  over  to  the 
Commissioners  for  the  Seduction  of  the  National  Debt  But  this  is 
not  the  law,  and  one  or  other  of  the  present  claimants  must  take 
the  fund.  If  I  decide  in  favour  of  the  next  of  kin,  I  shall  follow 
all  the  authorities  except  EawJctM  v.  EiUman.  If  that  were  a 
considered  judgment,  I  should  be  bound  to  decide  the  present  case 
in  &vour  of  the  Petitioner.  But  although  it  was  heard  fourteen 
years  ago,  Mr.  Murray  recollects  that  there  was  no  argument^  and  I 
think  it  is  clear  that  if  there  had  been  any  argument  there  would 
have  been  some  note  of  the  &ct  It  is,  therefore,  a  case  in  which 
the  order  was  taken  by  consent,  and  there  was  no  adjudication ; 
and  having  now  heard  the  arguments,  I-  think  it  is  clear  that 
the  cases  cited  are  in  point.  I  consider  that  they  decide  that 
if  one  of  the  operations  which  are  required  to  perfect  the  title 
of  the  creditor  has  taken  place  before  the  date  of  the  order,  it 
does  not  apply,  because  in  order  to  bring  the  creditor  within 
the  rule  he  must  come  in  and  prove  his  debt  after  the  date  of  the 
order. 

I  cannot  consider  that  a  Plaintiff  who  comes  in  for  the  purpose 
of  proving  his  debt  upon  evidence,  every  particle  of  which  was 
in  existence  years  before  the  date  of  the  order,  can  be  considered 
as  coming  in  and  establishing  his  debt  after  the  date  of  the  order. 
I  must^  therefore,  come  to  the  conolusion  that  a  creditor  who 

Z2  2 
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ft 

y.-O.  IC.    obtains  a  decree  goes  in  for  the  purpose  of  proving  his  deblr 
1874        at  the  time,  though  it  may  be  that,  technically,  he  must  go  in 
Whblib    nnder  the  decree,  and  afterwards  prove  his  debt  in  Chambers. 

The  creditors  must,  therefore,  receive  the  principal  of  their 
debt  out  of  the  fimd  in  Ciourt,  and  the  costs  of  all  parties  wUl 
also  be  paid  out  of  the  fund,  and  the  residue  will  be  paid  to  the 
Bespondents. 

Solicitors :  Mr.  Berry ;  Messrs.  /.  C.  Button  dt  Co. 


V. 

Gill. 


Jan.  22. 


v.-CM.  In  re  PALMER'S  SETTLEMENT  TRUSTS. 

^875  Corutruction  of  SetUemerU-^"  Survivor  ""tohe  read  "  ather^* 


The  woid  "  sonrivor  "  in  one  of  the  claases  of  a  settlement  may  be  read 
''other*'  in  order  to  effectuate  the  clear  intention  of  the  parties,  notwith- 
standing that  the  same  word  may  require  to  be  read  in  its  natural  sense  in 
other  clauses  of  the  same  settlement  referring  to  the  same  fund. 

By  a  deed  of  settlement^  dated  the  12th  of  June,  1824,  EUzabdh 
Pdmer  and  Smcmfia  Palmer  assigned  to  trustees  certain  stocks, 
funds,  and  securities,  and  personal  estate  and  effects,  Tested  in  them 
by  Yirtue  of  the  will  of  2%omas  Palmer^  upon  trust  to  pay  the  divi- 
dends and  interest  thereof  to  E.  Palmer  and  8*  Palmer  in  equal 
shares  for  their  joint  liyes,  and  after  the  decease  of  either  of  them 
dying  unmarried  and  without  issue,  to  pay  over  the  moiety  of 
such  dividends  and  interest  to  which  the  deceased  sister  should  be 
entitled  unto  the  survivor  of  them  during  her  life ;  and  in  case  both 
or  either  of  the  sisters  should  die  leaving  husbands  or  a  husband 
them  or  her  surviving,  then  upon  trust  to  pay  or  account  for 
one  moiety  of  the  said  dividends  and  interest  unto  the  surviving 
husband  of  E.  Palmer  for  life  for  the  support  of  any  children  she 
might  have,  during  their  minorities ;  and  if  there  should  be  no  such 
children,  then  for  his  own  use  and  disposal ;  and  the  other  moiety, 
after  the  decease  of  8.  Palmer ^  unto  her  surviving  husband  for  life 
iu  a  similar  manner.  And  in  case  both  or  either  of  them  the  said 
sisters  should  leave  any  child  or  children  living  at  the  time  of  their 
or  her  decease,  then,  subject  to  the  life  interest  of  their  respective 
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frasbands  in  the  said  dividends  and  interest,  upon  further  trust  V.-O.  M. 
after  the  decease  of  E.  Palmer,  to  divide  one  moiety  of  the  capital  1875 
of  the  said  trust  moneys,  stocks,  funds,  and  securities  among  her  j^  re 
<5hndren  equally,  or  to  an  only  child  upon  attaining  twenty-one.  g^"^^^ 
And  after  the  decease  of  S.  Palmer  to  divide  the  other  moiety  of  Tbi^stb. 
the  capital  among  her  children  in  a  similar  manner.  And  in  case 
•either  of  them-  the  said  E.  Palmer  and  8.  Palmer  should  die 
without  leaving  any  lawful  child  or  children  living  at  her  decease, 
or  leaving  such  they  should  all  die  under  twenty-one  in  the  life- 
lime  of  the  survivor  of  them  the  said  E.  Palmer  and  8.  Palmer, 
upon  further  trust,  and  subject  to  the  life  interest  of  the  husband 
of  the  party  dying  if  she  should  leave  one  her  surviving,  to  pay 
over  the  dividends  and  interest  of  the  moiety  of  the  said  trust 
funds  which  belonged  to  the  party  dying,  unto  the  survivor  of 
them  the  said  E.  Palmer  and  8.  Palmar,  or  her  assigns,  for  life ; 
and  upon  the  decease  of  such  survivor  to  pay  and  divide  the  capital 
of  such  moiety  to  or  among  the  lawful  child  or  children  of  such 
survivor  (if  she  should  leave  any)  in  such  and  the  same  way  as 
'was  thereinbefore  mentioned  with  respect  to  the  dividends,  interest, 
and  capital  of  the  original  moiety  of  such  survivor  in  the  said 
trust  moneys.  But  if  both  of  them  the  said  E.  Palmer  and  8. 
Palmer  should  die  without  leaving  any  cbild  or  children  living  at 
the  time  of  their  respective  decease,  or  leaving  such  they  should 
all  die  under  the  age  of  twenty-one,  then  upon  trust  to  pay  and 
divide  the  respective  moieties  of  the  capital  of  the  trust  moneys 
unto  and  amongst  such  person  or  persons,  and  in  such  shares 
and  proportions,  as  the  survivor  of  them  the  said  E,  Palmer  and 
8.  Palmer  should  by  will  appoint  or  bequeath  the  same ;  and  in 
default  thereof  upon  trust  to  pay  the  same  unto  and  amongst  the 
next  of  kin  of  the  survivor  of^them  the  said  K  Palmer  and  8.  Palmer 
in  a  legal  course  of  administration. 

Elizaheth  Palmer,,  in  the  year  1824^  married  Daniel  Taylor,  and 
there  were  two  surviving  children  of  the  marriage,  Thomas  Taylor 
-and  the  Petitioner  Daniel  William  Taylor,  both  of  whom  had 
attained  twenty-one.  Daniel  Taylor  died  before  his  wife  Elizaheth, 
and  she  died  in  February,  1868.  8fManna  Palmer  was  never 
married,  and  died  in  December,  1873,  having  made  her  will, 
whereby  she  made  certain  specific  devises  and  bequests,  and  gave 
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y.-C.  M.     and  beqaeathed  to  the  Petitioner  the  residne  of  her  estate  and 

1875       effects  whatsoeyer  and  wheresoever,  and  appointed  the  Petitioner 

jj^       ezecntor  of  her  wilL 

PAi.iira'8        rpj^^  moiety  of  the  trust  funds,  the  dividends  of  which  had  been 

TBU8TB.      paid  to  Susanna  Palmer  for  life,  had  been  paid  into  Oonrt  by  the 

trustees  of  the  settlement. 

This  Petition  was  presented  by  Daniel  WtUiam  Taylor ^  alleging^ 
that  in  the  event,  which  had  happened,  of  Susanna  Palmer  surviving 
her  sister  MifMibeth  and  dying  without  children,  no  trust  was 
declared  by  the  indenture  of  settlement  of  the  moiety  of  the  trust 
funds  ta  which  Susaama  Palmer  was  entitled,  and  that,  under  the 
circumstances  aforesaid,  there  became  a  resulting  trust  thereof  in 
&vour  of  Susa/Mha  Palmer ^  and  that  the  Petitioner  was  entitled 
thereto  as  her  executor  and  residuary  legatee ;  and  the  Petitioner 
prayed  that  such  moiety  might  be  ordered  to  be  paid  to  him,  or  in 
case  the  Oourt  should  be  of  opinion  that  the  Petitioner  was  not 
entitled  to  the  said  sum,  then  that  one  moiety  thereof  might  be 
paid  to  the  Petitioner  and  the  other  moiety  to  Thomas  Taylor,  his 
brother,  and  8.  B.  Lewin,  to  whom  the  said  Thomas  Taylor  had 
assigned  his  interest  in  the  trust  funds. 

Mr.  J*.  Pearson,  Q.C.,  and  Mr.  Ellis,  in  support  of  the  Petition : — 

The  question  raised  upon  this  Petition  relates  only  to  the  moiety 
to  which  Susanna  Palmer  was  entitled  for  life  under  the  settlement 
of  June,  1824.  The  moiety  of  EHzcAeA  Palmer  would  of  course 
go,  upon  her  death  after  her  husband,  to  her  two  surviving  children. 
The  words  of  the  clause  particularly  referring  to  this  point  are 
that  in  case  either  of  the  two  sisters  should  die  without  leaving 
lawful  children,  then,  subject  to  the  life  interest  of  the  husband  of 
the  parly  dying,'  to  pay  the  dividends  and  interest  of  the  moiety 
which  belonged  to  the  party  dying  unto  the  survivor,  and  upon 
the  decease  of  such  survivor  to  divide  the  capital  of  such  moiety 
among  the  children  of  such  survivor  in  the  same  way  as  was 
directed  with  respect  to  the  dividends,  interest,  and  capital  of  the 
original  moiety  of  such  survivor.  Now,  in  the  first  part  of  this 
clause,  and  in  the  previous  clauses  in  this  settlement,  the  word 
^survivor"  must  necessarily  be  read  survivor  in  order  to  give 
effect  to  the  intention  of  the  deed ;  and,  consequently,  the  same 
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word  in  the  latter  part  of  the  clause  must  also  be  read  as ''  survivor  "     y.^.  m. 
in  its  natural  sense ;  and  as  the  survivor  died  without  children,  the       isrs 
moiety  of  the  one  dying  without  children  cannot  go  to  the  children       ^^ 
of  the  other,  who  was  not  the  survivor.  Paijib»'8 

In  the  event,  therefore,  of  the  survivor  dying  without  children,  Tbuots. 
which  has  happened,  her  moiety  must  go,  according  to  her  dispo-  ' 
sition  by  will,  and  the  Petitioner,  being  her  residuary  legatee,  is 
entitled  to  her  moiety.  It  is  submitted  that  the  word  "  survivor  " 
cannot  be  construed  ^  other  "  in  one  clause  in  relation  to  the  same 
fund  where  the  word  **  survivor  "  has  its  strict  meaning  in  all  the 
other  clauses.  This  has  been  the  effect  of  all  the  decisions  where 
"survivor"  has  been  read  "other."  It  was  the  view  taken  by 
Lord  Eldan  in  Davidson  v.  DaUcLS  (1) ;  and  the  decision  in  Craufder 
V.  SioM  (2)  was  to  the  same  effect.  There  it  was  held  that  the  con- 
struction of  the  word  in  one  part  of  the  will  must  determine  its 
construction  in  the  other  part  also.  In  Leeming  v.  SherraU  (8)  it 
was  also  held  that  the  word  ''  survivor"  in  the  residuary  clause  in 
the  will  under  consideration  must  be  considered  in  its  natural  sense, 
and  not  as  importing  "  others,"  and  that  that  construction  in  one 
part  of  the  will  must  govern  the  construction  of  the  same  word  in 
the  other  place.  Mann  v.  Thomjpwn  (4)  was  a  similar  decision ; 
and  in  Be  Corhetfs  Frusta  (5)  it  was  held  that  the  word  "sur- 
vivor'* must  be  read  ** survivor"  and  not  "other,"  and  that  it 
could  not  be  read  "other"  merely  on  the  ground  of  the  impro-' 
bability  of  the  testator  intendiug  the  interests  of  the  issue  to 
depend  on  the  period  of  their  parents'  death.  This  is  not  the 
case  of  a  will  in  which  Courts  are  in  the  habit  of  straining  words 
to  effect  the  intention  of  a  testator.  It  is  a  contract  between 
the  two  sisters,  and  there  is  no  recital  to  shew  what  was  the  in- 
tention. It  must,  therefore,  be  read  strictly  according  to  the  ^ 
actual  words  used,  and  the  deed  must  be  construed  as  an  ordinary 
purchase  deed. 

Mr.  Brisiowe,  Q.G.,  and  Mr.  F.  A.  Lewin,  for  the  other  child  of 
Elizabeth  Palmer,  cited  In  re  AmcUSs  Trusts  (6),  but  were  not 
called  upon  to  address  the  Court 

(1)  14  Ves.  576.  (4)  Kay,  638. 

(2)  3  Bobs.  217.  (5)  Joh.  59  L. 

(3)  2  Hare,  14.  (6)  Law  Bep.  10  Eq.  252. 


324  EQUITT  OASES.  [L.  B. 

V.-C.  M.     Sib  E.  Mauks,  V.C.  : — 
1875  There  is  no  reasonable  doubt  whatever  in  this  case.    It  must  be 


In  re       assumed  upon  this  settlement  made  by  the  two  sisters,  Elizaheth 

Palmbb's 

Seitlemknt  and  Susanna  Palmer,  that  the  intention  was  this :  that  each  sister 
Trusts.  ^^  ^  ^  made  tenant  for  life  of  one  moiety,  with  remainder  to 
her  husband  and  remainder  to  her  children  in  such  a  manner  ns 
that,  each  sister  having  children,  one  moiety  would  go  to  one  sister's 
children,  and  the  other  moiety  to  the  children  of  the  other  sister ; 
but  it  so  happened  that  one  sister,  Elizabeihj  died  leaving  two 
children,  and  the  other  sister  died  without  having  been  married. 
The  terms  of  the  settlement  with  reference  to  such  an  event  are 
these :  '*  And  in  case  either  of  them  the  said  E,  Palmer  and  S. 
Palmer  should  die  without  leaving  any  lawful  child  or  children 
living  at  her  decease,  or  leaving  such  they  should  all  die  under 
twenty-one  in  the  lifetime  of  the  survivor  of  them  the  said  E. 
Palmer  and  8.  Palmer,  upon  further  trust,  subject  to  the  life 
interest  of  the  husband  of  the  party  dying  if  she  should  leave 
one  her  surviving,  to  pay  over  the  dividends  and  interest  of  the 
moiety  of  the  trust  funds  which  belonged  to  the  party  dying  unto 
the  survivor  of  them  the  said  E.  Palmier  and  8.  Palmer,  or  her 
assigns,  for  life ;  and  upon  the  decease  of  such  survivor  to  pay  and 
divide  the  capital  of  such  moiety  to  or  among  the  lawful  child  or 
children  of  such  survivor  (if  she  should  leave  any)  in  shch  and 
the  same  way  as  was  thereinbefore  mentioned  with  respect  to  the 
dividends,  interest,  and  capital  of  the  original  moiety  of  such 
survivor  in  the  trust  funds."  Then  it  provides  that  if  both  of  the 
sisters  should  die  without  children,  then  upon  trust  to  pay  and 
divide  the  respective  moieties  of  the  capital  to  and  amongst  such 
persons  as  the  survivor  should  appoint  by  will,  and  in  default  of 
appointment  to  the  next  of  kin  of  the  survivor. 

Now  the  rule  is,  that  the  words  of  a  settlement,  or  of  a  will,  as 
the  case  may  be,  shall  be  read  in  their  general  sense,  unless  the 
context  shews  distinctly  that  they  were  not  intended  to  be  so 
used.  In  the  event  which  has  happened  one  of  the  sisters  has 
died  leaving  issue,  consequently  the  last  clause  does  not  come  into 
operation. 

It  has  been  argued  that  because  the  word  ^'  survivor"  must  in 
several  passages  be  read  as  survivor,  therefore  it  must  be  read  as 
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suryivor  in  every  part  of  the  document.    Now  it  is  the  rule  of     V.-c.  Bi. 
construction  that  words  must  be  read  so  as  to  effect  the  intention        1S75 
of  the  parties,  and  there  is  no  word  more  flexible  than  '*  suryivor."       j^  ^^ 
It  is  a  doubtful  word,  used  very  often  without  being  understood,  g^^^'^^L, 
and  frequently  it  is  obvious  from  the  context  that  it  must  have      Tbustb. 
been  intended  to  mean  ''other/'  and  not  ''survivor."    Then,  was 
it  the  intention  of  these  ladies  that  the  right   to  possess  the 
capital  should  survive  to  the  children  of  either  of  them  who  should 
die  leaving  children  ?    In  my  opinion  it  is  plain  that  the  meaning 
was,  if  one  only  should  have  children,  then,  after  the  death  of  the 
survivor  of  them  and  their  husbands,  such  children  were  to  take 
the  whole  of  the  capital.    But  the  right  to  the  fund  is  not  to 
depend  upon  the  mother  of  the  children  being  the  survivor.    If 
the  sister  who  dies  without  children  is  the  survivor,  then  the  whole 
fmids  to  go  to  the  children  of  the  other;  consequently  in  that 
case  the  word  "  survivor  "  must  be  read  "  other  "  in  order  to  effect 
the  obvious  intention  of  the  instrument. 

I  consider  that  the  case  of  Cole  v.  SeweH  (1)  is  conclusive  on 
the  subject.  That  was  the  decision  of  the  House  of  Lords,  and 
I  consider  the  effect  of  that  decision  was,  that  whether  it  be  in 
a  deed  or  a  will,  the  word  "  survivor  "  must  be  construed  in  its 
ordinary  sense,  unless  the  context  requires  it  to  be  turned  into 
"  other,"  and  so  this  word  *'  survivor  "  must  be  read  "  survivor  "  if 
it  does  not  defeat  the  intention  of  the  instrument ;  but  it  is  quite 
evident  that  if  it  were  so  read  the  intention  would  be  defeated, 
consequently  it  must  be  read  "  other." 

Then  with  regard  to  the  cases  of  Davidson  v.  Dallas  (2),  WUmot 
Y.  Wilmot  (3),  Crotoder  v.  Stone  (4),  and  other  cases  which  I  had 
occasion  to  refer  to  when  I  decided  In  re  Amold^s  Trusts  (5),  they 
are  all  of  them  authorities  in  favour  of  reading  the  word  '^sur- 
vivor" as  "other"  when  it  is  requisite  to  do  so  in  order  to  give 
effect  to  the  intention. 

In  this  case  it  appears  to  me  that  the  terms  of  the  settlement 
shew  plainly  that  if  each  of  the  sisters  had  children,  the  children 
of  each  were  to  take  a  moiety ;  but  if  one  died  without  children, 

(1)  2  H.  L.  C.  186.  (3)  8  Ves.  10. 

(2)  14  Ves.  576.  (4)  8  Buss.  217. 

(5)  Law  Rep.  10  Eq.  252. 
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y.-0.  M.  and  the  other  left  children^  then  the  children  of  that  other  were  to 

1875  take  the  whole.    Any  other  oonstmction  wonld  entirely  defeat  the 

^J^  intention.    The  decree  will  therefore  be : — ^"  The  Court  being  of 

Pauob's  opinion  that  in  the  events  which  have  happened  the  moietv  of 

Settlkmeht     ^  . 

Tbcbts.  which  Susanna  Palmer  was  tenant  for  life  devolved,  on  her  death 
withont  having  been  married,  on  the  two  surviving  children  of 
Elizabeth  Taylor  under  the  settlement  of  the  I2th  of  June,  1824, 
let  the  fund  in  C!ourt  be  sold,  and  let  the  costs  of  all  parties 
be  taxed  (allowing  only  one  set  of  costs  to  8.  22.  Leudn  and  F.  P. 
Tayhr)  as  between  solicitor  and  client ;  and  let  the  residue  of  all 
the  funds  be  paid  in  equal  moieties  between  the  Petitioner  and 
the  Bespondents." 

Solicitor  for  the  Petitioner :  Mr.  J*.  Lott. 

Solicitors  for  the  Respondent :  Messrs.  Lewin  dt  Co. 
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Jan.  28. 


WILCOCKS  V.  CARTER  v.-c.  B. 

[1875    W.    13.]  W75 

If^'undian^'Proeeedinga  in  Probate  Court — Undertaking  not  to  question 

ValidUy  of  WtU. 

Id  junction  granted  to  restrain  proceedings  in  the  Probate  Coart  by  lieir*at< 
law  and  next  of  kin  for  tlie  purpose  of  obtaining  administration  and  opposing 
probate  of  a  draft  will  in  contravention  of  an  undertaking  and  deed  by  which 
Defendants  admitted  the  validity  and  confirmed  the  dispositions  of  the 
draft  will,  giving  up  all  interest  which  they  would  have  taken  in  the  event 
of  an  intestacy. 

Motion  on  behalf  of  the  Plaintiffs,  Mr.  and  Mrs.  Wilcocks,  for  an 
injunction  to  restrain  the  Defendants  from  further  prosecuting  the 
pending  proceedings  in  the  Probate  Court,  and  from  taking  any 
other  proceedings  for  the  grant  to  either  of  them  of  letters  of  ad- 
ministration to  the  estate  and  effects  of  the  testator,  James  Carter  ; 
and  from  taking  any  proceedings  in  the  Probate  Court  in  opposition 
to  the  grant  to  the  Plaintiffs  of  probate  of  the  testator's  wilL 

The  case  of  the  Plaintiffs  was  that  James  Carter  made  a  will  in 
1870,  giving  all  his  real  estate  (subject  to  the  charges  contained 
in  his  father's  will  in  fayour  of  members  of  his  family,  including 
the  Defendants  Edmund  and  William  Carter)  and  also  all  his  per^ 
sonal  estate  unto  his  nieco,  the  Plaintiff  (then  Jane  Carter, 
spinster),  whom  he  appomted  sole  executrix. 

After  his  death,  in  March,  1874,  the  will  could  not  be  found, 
although  the  testator  had  a  few  days  before  his  death  statod  that  he 
had  left  a  will.  A  draft  of  the  will,  however,  had  been  preserved, 
and  accordingly  something  in  the  nature  of  a  family  arrangement 
was  entered  into  between  Jane  Carter  and  WiUiam  and  Edmtmd 
Carter,  who  signed  an  undertaking  which  was  afterwards  carried 
out  by  deed.  By  this  deed,  dated  the  25th  of  March,  1874,  after 
reciting  the  contents  of  the  lost  will,  and  that  William  and 
Edmund  Carter,  as  heir-at-law  and  two  of  tho  next  of  kin  of  the 
testator  (the  remaining  next  of  kin,  other  than  Jane  Carter,  being 
of  weak  intellect  and  incapable  of  entering  into  any  arrangement), 
were  satisfied,  from  a  reference  to  the  draft  of  the  will  which  had 
been  preserved,  and  from  the  declarations  of  the  attesting  wit- 
nesses thereto,  that  a  will  to  the  recited  purport  and  effect  was 


V. 

Gabtkb. 
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y.-G.  B.     duly  executed  on  the  day  it  purported  to  bear  date,  and  had  not 
1875       been  revoked  or  altered ;  and  that  WiUiam  and  Edmund  Carter 

WiLoocKs  ^^'^  desirous  of  giving  full  effect  to  the  said  will  so  far  as  re- 
spected any  estate  or  interest  in  the  real  and  personal  estate  to 
which  they  would  have  been  entitled  in  the  event  of  the  testator 
having  died  intestate ;  it  was  witnessed  that  for  effectuating  the 
said  purpose,  and  in  consideration  of  the  premises,  William  Carter 
thereby  granted  and  confirmed  unto  Jane  Carter,  the  Plaintiff, 
her  heirs  and  assigns,  all  the  testator's  real  estates  and  all  the 
estate,  right,  &c.,  of  him  the  said  William  Carter,  as  heir-at-law, 
in  the  hereditaments  thereinbefore  assigned.  And  for  further 
effectuating  the  purposes  aforesaid,  and  in  consideration  of  the 
premises,  the  said  William  Carter  and  Edmund  Carter  thereby 
assigned  unto  the  Plaintiff,  her  executors,  administrators,  and 
assigns,  all  and  every  the  parts,  shares,  and  interests  of  them,  or 
to  which  they  would  have  been  entitled  if  Jamss  Carter  had  died 
intestate,  of  and  in  his  personal  estate  and  effects. 

After  signing  this  deed  in  pursuance  of  their  undertaking, 
WiUiam  and  Edmund  Carter  subsequently  changed  their  minds, 
and  insisted  that  the  testator  had  destroyed  his  will  with  the 
intention  of  revoking  it,  and  that  they  had  signed  the  undertaking 
and  executed  the  deed  before  discovering  the  real  facts  of  the  case. 
In  October,  1874,  they  applied  in  the  Probate  Court,  as  next  of  kin, 
for  a  grant  of  letters  of  administration  to  James  Carter,  In  Novem- 
ber, 1874,  an  opposition  to  the  grant  of  administration  was  entered 
on  behalf  of  the  Plaintiff  as  sole  executrix  and  universal  legatee. 
She  then  filed  a  petition,  raising  the  question  whether  William  and 
Edmund  Carter  had  not,  by  executing  the  deed  of  May,  1874, 
precluded  themselves  from  applying  for  administration. 

William  and  Edmund  Carter,  in  their  answer  to  the  petition, 
admitted  having  executed  the  deed,  but  stated  that  it  was  obtained 
by  misrepresentation,  and  without  proper  legal  advice^  and  was  not 
in  equity  binding  on  them.  A  summons  was  afterwards  taken  out 
by  the  Plaintiff  in  the  Probate  Court  for  William  and  Edrmjmd  Carter 
to  shew  cause  why  all  further  proceedings  in  that  Court  should  not 
be  stayed  until  a  Court  of  Equity  should  have  determined  whether 
or  not  the  undertaking  and  deed,  admitted  by  William  and  Edmund 
Carter  in  their  answer  to  have  been  signed  and  executed  by  them, 
were  binding  on  thfem. 
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On  the  I2th  of  Jnnnary,  1875,  the  summons  was  dismissed  by    yAX  B. 
the  Judge  of  the  Probate  Court,  who  said  that  he  had  jurisdiction       1875 
to  try  the  question  raised,  and  would  not  send  it  from  the  Probate    Wnxx)CKs 
Court;  and  a  subsequent  application  for  time  until  proceedings  in     ^^** 
this  Court  should  be  teken  was  refused.  

The  Plaintiff  and  her  husband  thereupon  filed  the  present  bill 
to  restrain  proceedings  by  the  Defendants  WUliam  and  Edmund 
Carter  for  obtaining  adminstration  to  James  Carter's  estate,  and 
from  taking  any  proceedings  in  that  Court  in  opposition  to  the 
grant  to  the  Plaintiffs  of  probate  of  James  Carter's  (draft)  will. 

Mr.Zay,  QjXi^sjiiiVix.CaJdecatt^m  supportof  the  Plaintiffs' motion, 
referred  to  Qasoayne  y.  Chandler  (1),  where  Lord  Harduncke  granted 
an  injunction  to  restrain  proceedings  in  the  Ecclesiastical  Court  to 
set  aside  a  paper  writing  purporting  to  be  a  will,  on  the  ground 
that  the  Defendants,  '^  having  agreed  that  this  paper  writing 
should  be  established  as  a  will,  they  ought  not  in  conscience  to 
be  permitted,  at  least  for  the  present,  to  controvert  this  matter  in 
the  Ecclesiastical  Court ;  nor  at  all,  if  finally  at  the  hearing  of 
the  cause  the  agreement  should  be  established  which  went  to  the 
question  at  the  hearing" :  In  a  note  at  the  foot  of  that  case  (2)  it 
is  stated  that  in  Sheffield  v.  Buohess  of  Buekingham  (Michaelmas 
Term,  1739),  the  Duchess  was  restrained  from  questioning  the 
validity  of  the  will  of  the  Duke,  her  husband.  Uuless  the  in- 
junction were  granted,  there  would  be  a  double  litigation  to  try 
the  same  question,  viz.,  the  validity  of  the  undertaking  and  deed 
signed  by  the  Defendants,  which  is  essentially  a  question  for  a 
Court  of  Equity ;  the  Court  of  Probate  having  no  jurisdiction  to 
set  aside  the  deed. 

Mr.  Be  Oex,  Q.C.,  and  Mr.  JoHiffe,  for  the  Defendants : — 

The  Court  will  not  give  any  assistance  to  the  Plaintiffs,  who  are 
seeking  to  obtain  the  benefit  of  a  purely  voluntary  deed :  TufneU 
V.  Constable  (3). 

The  proceedings  in  the  Probate  Court  will  determine  all  ques- 
tions between  the  parties,  and  ought  not  to  be  restrained,  as,  if 
the  will  be  established,  there  will  be  nothing  for  the  deed  to 
operate  upon  ;  and  if,  on  the  other  hand,  letters  of  administration 

(1)  3  Sw.  418,  n.  (2)  3  Sw.  421.  (3)  8  Sim.  69. 
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y .-G.  B.     should  be  granted  to  the  Defendants,  their  rights  will  be  established 

1875        as  paramount  to  any  claim  set  up  by  the  Plaintiffs  under  the  deed 

WwoooEB    (to  set  aside  which  the  Defendants  are  prepared  to  file  a  bill)  or 

nj^^'         the  non-existent  will.    Moreoyer,  the  rights  of  the  creditors  to 

—       have  the  testator's  personal  estate  administered  by  the  proper  hands 

ought  not  to  be  interfered  mih,  or  the  rights  of  one  of  the  next  of 

kin,  not  before  the  Courts  prejudiced,  by  granting  the  injunction. 

Sib  James  Bacon,  V.O.  : — 

I  think,  both  upon  principle  and  upon  authority,  the  Plaintiff  is 
entitled  to  the  injunction  asked  for. 

It  is  said  that  this  deed  is  without  consideration,  but  I  do  not 
read  it  so ;  and  even  Aould  that  be  the  case,  the  Defendants  will 
have  an  opportunity  of  pleading  that  and  arguing  the  question. 
At  present  I  do  not  think  it  is.    The  bi]l  recites  that  there  was  a 
duly  executed  will,  and  that  it  has  never  been  reyoked.    The  will 
contains  a  charge  in  favour  of  the  Defendants.    That  charge  is 
secured  to  them  by  this  deed,  which  is  by  no  means,  as  it  strikes 
me  at  present — though  it  is  not  necessary  to  decide  it^  I  observe 
it,  because  Mr.  De  Oex  argued  it — without  consideration.    Then 
the  rest  of  the  case  is  as  clear  as  it  can  possibly  be.    Can  this 
Court  permit  [any  person  to  take  proceedings  in  derogation  of  his 
own  grant  and  deed?    That  question  is  very  readily  answered. 
What  the  Defendants  are  doing  is  in  direct  violation  and  derogap* 
tion  of  their  deed.    More  than  that,  it  is  not  disputed  that  there 
are  two  questions  as  the  matter  now  stands,  one  of  which  the 
Court  of  Probate  can  have  no  jurisdiction  over,  nor  is  it  said  that 
that  Court  has  ever  intended  to  exercise  any  jurisdiction  of  that 
sort ;  and  the  second  question,  namely,  the  validity  of  the  deed, 
the  Defendants  announce  to  me  upon  this  occasion  it  is  their 
intention  to  litigate  by  filing  a  bill.    If  the  case  of  Oasoayne  v. 
Chandler  (1)  had  not  been  in  existence  I  should  entertain  the  same 
view  upon  the  subject    Being,  as  it  is,  in  my  opinion,  a  plain 
direct  authority,  and  also  proceeding  upon  a  sound  principle,  I  do 
not  hesitate  to  grant  an  injunction  in  the  terms  asked  for. 

Solicitors :  Mr.  B.  T.  Jarvia,  agent  for  Mr.  /.  B.  Pieard,  Eirhby 
LtmsdaJe;  Messrs.  Bower,  Son,  dt  Cotton. 

(1)  3  Sw.  418,  n. 
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In  re  NUNN'S  TBUSTS.  v.^.  a 


WiU — Ckmstruction^Bequest  to  **My  Houtekeeper** — Error  in  Christian  NamM. 

Testator,  by  will  dated  in  1874,  shortly  before  his  death,  bequeathed  to  his 
executors  a  sum  of  New  £3  per  Cent  Annuities,  upon  trust  to  sell  the  same 
and  apply  the  proceeds  in  the  purchase  of  a  life  annuity  in  *'  the  name  and 
for  the  benefit  of  my  housekeeper,  M,  jR.,  whether  living  in  my  service  at 
the  time  of  my  death  or  not."  Jf.  B,  had  left  the  testator's  service  six  or 
seven  years  before,  and  married  in  1871,  and  her  sister,  E.  i?.,  had  been 
since  1870,  and  was  at  the  time  of  the  testator's  death,  in  his  service  as 
his  housekeeper : — 

Hdd,  that  the  primary  description  of  the  legatee,  *'  my  housekeeper,"  and 
not  the  name,  was  in  this  case  the  guide  to  the  testator's  intention,  and  that 
E,  B,  was  entitled  to  the  fond. 

Charles  NUNN,  who  died  on  the  17th  of  August,  1874,  by 
his  will,  made  three  days  before  that  date,  bequeathed  to  his 
executors  all  the  New  £3  per  Cent.  Annuities  which  should  be 
standing  in  his  name  at  the  time  of  his  death,  upon  trust  within 
three  calendar  months  after  his  death  to  sell  the  same  and  apply 
the  net  proceeds  of  such  sale  in  the  purchase  from  Grovernment, 
**  in  the  name  and  for  the  benefit  of  my  housekeeper,  Maria 
BufMetf,  whether  living  in  my  service  at  the  time  of  my  death  or 
not,"  of  an  irredeemable  annuity  for  her  life.  The  testator  directed 
that  the  annuitant  or  her  executors  or  administrators  should  not 
be  allowed  to  have  the  value  of  the  annuity  in  lieu  thereof.  He 
made  a  codicil  to  his  will  giving  other  legacies,  but  not  a£fecting 
the  above-mentioned  annuity,  and  otherwise  confirming  the  will. 
At  the  testator's  death  there  was  a  sum  of  £1450  New  £3  per  dent. 
Annuities  [standing  in  his  name  in  the  books  of  the  Bank  of 
Ungland.  Some  years  prior  to  his  death,  and  for  a  considerable 
period  of  time,  Maria  JEbwmey  was  the  testator's  housekeeper,  but 
she  quitted  his  service  in  the  year  1867  or  1868,  and  in  1871 
married  John  Beynolds.  Maria  Reynolds^  sister,  Emma  Bumsey, 
was  at  the  dates  of  the  testator's  vrill  and  death  in  his  service  as 
his  housekeeper,  having  entered  it  on  the  14th  of  June,  1870. 
John  and  Maria  Beynolds  for  themselves,  and  Emma  Bumsey  for 
herself,  claimed  the  above  sum  of  annuities,  and  the  executors 
thereupon  transferred  it  into  Court  under  the  Trustee  Belief  Acts. 


1875 
Jan,  29. 
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y.-G.  H.     This  was  a  Petition  presented  by  Emma  Bnmsey,  praying  that 

1875       after  the  costs  had  been  provided  for  oat  of  the  fund,  the  residue 

j^       might  be  ordered  to  be  paid  to  her.    The  evidence  shewed  that 

Nukk'8      i]^Q  Petitioner  left  the  service  of  the  testator  temporarily  in 

January,   1874,  on  account  of  not  being  in  good  health,  and 

returned  in  February,  1874,  and  was  in  his  service  at  the  dates  of 
the  vdll  and  death.  The  testator  made  a  former  vdll,  by  which 
he  bequeathed  to  Maria  Bwnsey^  who  was  at  that  time  in  his 
service,  a  legacy  of  £400,  if  in  his  service  at  his  death,  but  thai 
bequest  was  not  repeated  in  his  last  will. 

Evidence  was  tendered  that  in  the  week  preceding  his  death  the 
testator  sent  to  the  solicitor  whom  he  had  usually  employed,  instruc- 
tions for  a  fresh  will,  i.n  which  the  name  of  Emma  Bumaey  was 
written,  but  owing  to  that  solicitor's  absence  from  London^  or 
illness,  another  solicitor  was  employed,  who  in  the  hurry  of  pre* 
paring  the  will  erroneously,  as  alleged,  wrote  Maria  instead  of 
Emma  Bumsey.  The  case  of  Qrant  v.  Chant  (1)  was  referred  to 
in  support  of  the  admissibility  of  this  evidence,  but  on  objection 
being  taken  on  the  part  of  the  Bespondents,  John  and  Maria- 
Beynolds,  the  Court  refused  to  receive  it 

Some  of  testator's  letters  were  produced  to  shew  that  the 
Petitioner  was  the  person  meant  to  be  provided  for. 

Mr.  Hadlet/,  for  the  Petitioner,  contended  that  the  eyidence 
clearly  shewed  that  she  was  the  housekeeper  whom  the  testator 
intended  to  benefit.  She  was  his  housekeeper  at  the  time  of  his 
death,  and  therefore  she  fulfilled  the  material  portion  of  the 
description  given  in  the  will  of  the  person  whom  he  contemplated 
providing  for,  and  that  being  so,  the  mere  calling  her  by  a  wrong 
Christian  name  would  not  deprive  her  of  the  annuity. 

Mr.  Inee,  for  the  Bespondents,  John  and  Maria  Beynclds,  sub- 
mitted that  the  words  in  the  will  did  not  describe  the  Petitioner, 
but  applied  as  much  or  more  to  Maria  Beyndds^  who  had  been  the 
testator's  housekeeper.  The  change  of  the  surname  of  a  woman 
on  marriage  was  a  mere  matter  of  custom,  and  no  doubt  the 
testator,  even  after  Marians  marriage,  had  her  in  his  contempla- 
tion as  Maria  Bumsey.    Certainly  Maria  and  her  husband  did 

(1)  Law  Rep.  6  C.  P.  727. 
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visit  the  testator,  and  he  must,  therefore,  haye  known  when  he     ^•^*  ^ 
spoke  of  his  housekeeper  Maria  which  sister  he  meant  to  provide       1875 
for.    The  cases  shewed  that  when  the  Court  was  called  upon  to       in  re 
decide  a  question  of  this  sort  the  name  of  the  legatee  rather  than 
the  description  must  be  the  guide,  and  therefore  he  submitted  that 
Maria  Begnolds  was  entitled  to  the  annuity.     [He  referred  to 
GiUeU  V.  Gane  (1 ),  Farrer  v.  St.  Oathomne^s  OoUege,  Cambridge  (2), 
and  Oamer  v.  Oamer  (3).] 

Mr.  Everitt,  for  the  executors,  said  the  residuary  legatees  were 
not  before  the  Oourt,  and  suggested  that  the  bequest  was  void  for 
uncertainty.    [He  referred  to  Drake  v.  DraJce  (4),] 

Sir  Charles  Hall,  V.C  : — 

I  am  of  opinion  that  this  case  is  not  one  which  is  governed  by  the 
authorities  in  which  it  has  been  held  that  the  name  of  the  legatee 
should  be  the  guide  to  the  testator's  intention.  The  primary 
description  in  the  will  of  the  legatee  is  supplied  by  the  words  *^  my 
housekeeper."  The  testator  provided  for  his  housekeeper  whether 
in  his  service  or  no^  at  the  time  of  his  death.  The  testator 
added  the  name,  and  the  bequest  must  be  read  as  a  direction 
to  purchase  ''in  the  name  and  for  the  benefit  of  my  housekeeper," 
whose  name  is  ''  so  and  so."  Adding  a  name,  though  an  erroneous 
one,  does  not  prevent  the  gift  taking  effect  for  the  benefit  of  the 
person  who  was  then  his  housekeeper.  The  evidence  clearly  shews 
that  the  Petitioner  was  such  housekeeper,  for  though  she  had  in 
January,  1874,  gone  away  ill,  she  had  returned,  and  filled  that 
character  at  the  time  of  his  death.  If  the  testator  had  intended 
to  provide  for  Maria  BetfTUjJds,  he  would  have  referred  to  her  as 
'^  my  former  housekeeper."  The  Petitioner  asks  that,  after  due 
provision  be  made  for  the  payment  of  the  costs,  the  residue  of  the 
fund  in  Court  be  ordered  to  be  paid  to  her ;  and  the  authorities 
shew  that  when  a  will  contains  a  direction  to  purchase  an  annuity 
for  a  legatee,  the  legatee  may  have  the  price  of  it  instead.  The 
order  will,  therefore,  be  as  prayed. 

Solicitors :  Messrs.  Nwm  dt  Winkwarth ;  Mr.  WUhin, 

(1)  Law  Bep.  10  Eq.  28.  (3)  29  Bear.  114. 

(2)  Ibid.  16  Eq.  19.  (4)  25  Ibid.  642 ;  8  H.  L.  C.  172. 
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Feb.  23. 


V.-C.  H.  OOLLISS  V.  HECTOR. 

i^  [1872    C.    145.] 

Marriage  helioeen  Turkieh  and  English  Su^jede  in  England — English  Settlement 
'^Decree  (f  Divorce  in  Turkey — Foreign  Judgment — Absence  of  Notice. 

A  lettlemeiit  on  a  marriage  in  England  between  a  domiciled  Tnrldah 
subject  and  an  English  lady,  on  the  fidth  of  his  promise  to  reside  in  England^ 
hdd  to  be  governed  by  English  law. 

A  divorce  in  Turkey,  the  effect  of  which  by  Turkish  law  was  to  annul  the 
settlement,  but  which  was  pronounced  without  notice  to  the  wife  or  the 
persons  interested  under  the  settlement,  disregaided. 

On  the  5th  of  May,  1868,  Madeline  OoUiss,  widow  of  Henry 
CoUisB^  who  died  in  1864,  intermarried  with  Ohnstian  Anthony 
Bassam.  Mrs.  Bassam  was  born  in  India  of  English  parents,  and 
there  she  resided  during  the  time  of  her  marriage  with  Mr.  Cdliee, 
but  about  twelve  months  after  his  death  she  came  to  this  country 
with  the  intention  of  permanently  settling  in  England.  Mr.  Au- 
sam  was  an  Ottoman  subject,  domiciled  at  Moussul,  in  Turkey, 
where  he  held  the  office  of  Yice-Consul  to  the  English  Groyem- 
ment,  but  at  the  time  of  his  marriage  he  was  residing  in  this 
country.  When  Baseam  made  proposals  of  marriage  to  Mrs. 
jBoMom,  she  objected  to  entertain  them  on  the  ground  that  she 
did  not  wish  to  spend  her  life  at  Maueeul.  To  get  over  that  objec- 
tion,  Ba98am  promised  to  reside  permanently  in  Enyland,  and 
stated  that  he  would  simply  go  over  to  Mouesul  to  realise  his  pro- 
perty there^  and  would  then  come  back  and  settle  in  England  for 
the  remainder  of  his  life.  Upon  the  feith  of  that  promise  Mrs. 
Baeeam  became  his  wife.  The  marriage  took  place  in  a  church  in 
London  according  to  the  rites  of  the  Church  of  England. 

An  indenture  of  settlement  was  prepared,  and  it  was  executed 
by  both  the  husband  and  wife.  It  was  dated  the  4th  of  May, 
1868,  and  recited  that  JZomim  resided  at  No.  150,  Queen*s  Boad^ 
Bayewaler,  and  the  intended  wife  at  No.  50,  Pembridye  ViHae, 
Bayswaler ;  that  there  were  two  children,  the  issue  of  her  first 
marriage  living;  that  he  was  possessed  of  certain  railway  and 
other  bonds,  and  that  he  had  agreed  to  deliver,  and  had  deli- 
vered, them  to  the  two  trustees  of  the  settlement  to  hold  upon  and 
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for  the  trasts  declared,  which  were  to  retain  the  bonds  during  his     V.-0.  H. 
life,  or,  if  he  should,  in  writing,  so  direct,  to  sell  them  and  invest        1875 
the  proceeds  in  the  trustees'  names  in  stocks  or  funds  of  the  Untied      colubs 
Kingdom,  of  the  Gh)Yeniment  of  India,  of  the  Bank  of  England,     qbctob. 
or  upon  mortgage  of  real  estate  in  England,  Wales,  or  Ireiand,       — 
or  upon  railway  debentures,  and  to  pay  the  income  to  Mr.  and  Mrs. 
Baesam,  and  the  survivor  for  life ;  and  in  case  she  should  be  the 
survivor,  she  was  to  receive  and  enjoy  such  income  during  her  life 
for  her  separate  use,  without  power  of  anticipation,  and  after  the 
death  of  the  survivor  the  trustees  were  to  pay  the  income,  and  the 
capital  in  certain  events,  for  the  benefit  of  Mrs.  Baseam's  children 
of  her  former  marriage  and  of  that  marriage — they  taking  vested 
interests  only  provided  they  should  attain  the  age  of  twenty-one 
years  or  marry  with  consent  before  that  age.   It  was  provided  that 
if  no  child  should  become  entitled  to  the  trust  fund  the  trustees 
were  to  stand  possessed  of  the  same  upon  trust  for  Bassam,  his 
executors,  administrators,  and  assigns  absolutely. 

Soon  after  the  marriage  Mr.  and  Mrs.  Bassam  went  to  Moueeul. 
She  left  her  two  infant  children  in  England,  After  the  lapse  of 
three  years  Mrs.  Bassam  became  desirous  of  seeing  them,  and  she 
solicited  the  consent  of  her  husband  to  her  coming  to  England. 
He  for  some  time  refused  to  give  it,  but  he  ultimately  gave  his 
consent,  and  himself  paid  the  passage-money  for  herself  and  their 
only  child,  a  daughter  bom  in  Turkey,  and  gave  Mrs.  BasMm  an 
order,  dated  July,  1871,  on  his  agents  in  London  to  pay  her  £10 
a  month.  Mrs.  Bassam,  with  her  child,  arrived  in  England,  but 
when  in  September,  1871,  she  applied  to  the  agents,  she  was  in- 
formed by  them  that  the  order  given  to  her  had  been  cancelled 
by  Bassam.  Mrs.  Bassam,  being  left  in  England  without  any 
means  of  subsistence,  was  supported  by  her  father,  who  commu- 
nicated with  Mr.  Bassam,  but  obtained  no  satisfactory  answer. 
Bassam  died  at  Moussul  in  May,  1872,  and  his  administrator  in 
Turkey  was  the  Defendant  S.  Bassam,  one  of  the  trustees  of  the 
settlement.  Mrs.  Bassam  was  in  June,  1872,  informed,  for  the 
first  time,  that  after  she  left  Turkey  Mr.  Bassam,  in  March,  1872, 
obtained  a  decree  of  divorce  from  her  in  a  Turkish  Court,  and  also 
that  as  she  and  Bassam  and  their  infant  child  were  Turkish  sub- 
jects, their  rights  would  be  governed  by  the  law  of  Turkey.  , 


336  EQUITY  CASES.  [L.  B. 

V.-C.  ft         In  July,  1872,  this  bill  was  filed  by  the  three  children  of  Mrs, 

1875        Bassam  against  the  trustees  of  the  settlement  and  Mrs.  Basiam^ 

^C^     and  they  submitted  that  whatever  might  be  the  effect  of  the  decree 

„  ^-         of  diYorce,  if  in  tact  any  was  obtained,  it  could  not  affect  their 

--—       rights  under  the  settlement;  and  they  prayed  that  the  trusts  of 

the  settlement  might  be  carried  into  execution  by  the  Court ;  for 

inquiries  whether  any  decree  of  dirorce  had  been  obtained,  and, 

if  «p,  what  was  its  effect  on  the  limitations  of  the  settlement ;  and 

for  consequential  relief.    The  evidence  shewed  that  Mis.  Banam 

had  no  notice  of  the  proceedings  in  the  Turkish  Courts,  and  that 

not  one  of  her  children  was  made  a  party  to  them. 

The  trustees,  by  their  answer,  stated  that  Bassam  was  a  Chal* 
dean  Turkish  subject,  and  submitted  to  act  as  the  Court  should 
direct ;  and  also  that  if,  under  the  circumstances  stated,  the  trusts 
had,  according  to  the  laws  of  Tu/rketf  as  affecting  Chaldean  Turkish 
subjects  and  their  property,  become  absolutely  void,  other  persons 
would  be  beneficially  entitled  to  the  funds,  and  ought  to  be  made 
parties  to  the  suiL  The  decree  of  divorce,  dated  the  2nd  of  March, 
1872,  was  in  the  Ch^ldean  language,  but  a  translation  was  set 
forth  in  the  answer.  The  proceedings  were  in  the  Ecclesiastical 
and  Patriarchal  Court  of  the  Patriarch  of  Babylon,  and  the  decree, 
after  reciting  the  deposition  of  Bassam  before  those  who  pre- 
sided on  that  occasion,  in  which  he  complained  of  Mrs.  Bassam*  s 
conduct^  and  stated  that  he  was  compelled  to  expel  her  his  house : 
that  he  took  her  with  him  to  Bagdaiy  and  sent  h^r  thence  to  Eng^ 
land,  and  declared  that  she  was  separated  and  divorced  from  his 
house,  for  the  causes  therein  set  forth,  and  excluded  and  shut  out 
from  the  settlement  and  heritage  during  his  life  and  after  his 
death,  concluded  thus :  ''  We^  therefore,  in  our  Court  aasembled. 
having  searched  and  examined  into  the  facts  of  all  that  has  been 
adduced,  the  truth  of  which  has  been  vouched  for  according  to  our 
judgment  by  the  evidence  of  trustworthy  and  honest  vdtnesses, 
do  now  give  our  testimony  and  decision  to  this  effect,  and  in 
witness  thereof  we  hereunto  set  our  signatures  and  seals  vdth  our 
own  hands."  The  decree  was  signed  by  the  Patriarch  of  Bdbyhn, 
the  Metropditans  of  Malabar  and  Aehir,  and  four  priests,  and  wit- 
nessed by  four  Christians  and  four  Mahomedans. 
The  Defendant  Hurmussd  Bassam,  stated  that  he  in  a  letter 
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written  and  sent  by  him  to  the  father  of  Mrs.  Bassam,  dated  the     V.-G.  H. 
13tli  of  October,  1871,  mentioned  that  his  brother's  charges  against       1875 
his  wife  were  such  as  to  compel  him  to  sne  for  a  divorce ;  and      Ooluss 
that  Mrs.  Bassam^s  father  said  he  had  shewed  that  letter  to  her.     hbctob. 
The  Defendants  believed  that  Bassam,  in  November,  1871,  informed       — 
his  wife  by  letter  of  the  reason  why  he  revoked  the  order  on  his 
agents  in  London,  and  stated  that  they  were  advised  that,  accord- 
ing to  the  laws  of  Turkey  as  affecting  Chaldean  Tarkish  subjects 
and  their  property,  the  effect  of  the  decree  of  divorce  was  to 
render  absolutely  void  and  of  no  effect  the  trusts  of  the  settlement* 
The  evidence  sheWed  that  after  the  death  of  Bassam  a  further 
decree  or  certificate  was,  on  the  1st  of  September,  1872,  obtained 
by  two  of  his  brothers  resident  at  Moussui,  from  the  Patriarch  of 
Babylony  and  that  both  that  and  the  former  decree  in  pari  maierid 
were  by  the  Turkish  law  affecting  Turkish  Chaldean  subjects 
equally  binding,  although  the  husband  might  have  died  between 
the  date  of  the  first  and  second  decrees. 

The  trustees  had  obtained  a  deposition  from  the  Syriac  Arch- 
bishop of  Mousstd  diewing  what  by  the  laws  of  Thirkey  governing 
Turkish  Chaldean  gobjects  were  the  rights,  and,  powers,  or  pri- 
vileges of  Turkish  husbands  over  their  wives ;  and  stating  that 
the  only  way  in  which,  according  to  Turkish  law,  a  settlement 
could  be  made  on  a  wife  on  marriage  was  for  the  settlor  to  declare 
that  he  was  indebted  to  his  wife  in  the  sum  of  money  he  wished 
to  settle.  He  then  mortgaged  his  property  to  her  as  security  for 
the  payment  of  the  money,  and  she  gave  him  a  bond  or  contract 
granting  him  the  income  of  the  fand  for  his  life,  but  no  provision 
could  be  made  for  his  children  after  his  death,  nor  could  a  portion 
or  provision  be  made  for  the  children  of  a  stranger ;  and  in  case  a 
settlement  was  made  on  a  wife,  and  she  was  afterwards  divorced, 
she  lost  all  benefit  under  the  settlement,  and  the  husband  ceased 
to  be  indebted  to  her,  notwithstanding  his  written  statement  to 
the  contrary. 

Mrs.  Bassam  denied  all  the  charges  against  her. 

Mr.  Lindley,  Q.C.,  at  the  commencement  of  his  argument, 
suggested  that  the  Defendant  H.  JSowam,  one  of  the  persons 
interested  in  Mr.  C.  A.  Basscms  estate,  should,  under  the  pro- 
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V.-O.  H.     visions  of  the  15  &  16  Vict  c.  86,  s.  44,  be  appointed  to  represent 
1875       the  parties  who  might  be  entitled  to  Bassam'a  estate,  notwith- 
Q^^      standing  that  he  was  a  trustee  under  the  settlement. 

HiOTOB.  j^^  Bichinson,  Q.C.,  stated  that  the  Defendant  H.  Banam 
objected  to  be  placed  in  that  position ;  and  submitted  that  in  this 
case  the  Act  did  not  apply. 

The  Yice-Changellob  : — Let  a  note  be  made  by  the  Registrar 
of  the  fact  that  the  Defendant  S,  Bassam,  not  desiring  but  declining 
to  be  appointed  to  represent  his  brother's  estate,  which,  notwith* 
standing  that  he  is  a  trustee  under  the  settlement,  I  think,  con- 
sistently with  a  proper  interpretation  of  the  Act,  might  hare  been 
done,  the  case  must  proceed  without  any  such  appointment 

Mr.  Lindley,  Q.C.,  and  Mr.  Orosdey,  for  the  Plaintifis,  after 
stating  the  £Etcts  of  the  case,  submitted  that  as  this  was  a  settle- 
ment made  in  England  in  the  English  form,  it  must  be  govemed 
by  English  and  not  by  Turkish  laws,  and  that  the  Flaintifib  were 
entitled  to  have  the  trusts  of  the  settlement  executed  by  this 
Court.  The  fact  that  Bassam  was  domiciled  at  Mausstd  would 
not  prevent  this  Court  from  carrying  out  the  trusts  of  the  con- 
tract which  he  entered  into  in  this  country:  Van  QruUen  v. 
Dighy  (1) ;  WaUs  v.  Shrimpton  (2).  The  Defendants  had  endea- 
voured to  make  out  that  Bassam  having  been  domiciled  in  Turkey 
at  the  date  of  the  settlement,  he  was  incompetent  to  make  any 
such  settlement;  and  for  that  purpose  they  had  obtained  legal 
opinions  from  Turkey.  Those  opinions  were  to  the  effect  that  the 
settlement  was,  according  to  the  laws  of  Turkey,  invalid ;  but 
that  defence  could  be  material  only  upon  the  question  of  costs. 
As  to  the  proceedings  for  the  purpose  of  obtaining  a  divorce, 
they  were  instituted  in  a  Court  which  had  no  jurisdiction  in  the 
matter ;  but  assuming  that  it  had  jurisdiction,  as  the  decree  was 
obtained  in  the  absence  of  the  wife,  and  without  notice  to  her, 
this  Court  would  not  recognise  those  proceedings.  Having  regard, 
however,  to  the  comity  of  nations,  no  English  Judge  would  hold 
that  this  decree  of  divorce  had  any  effect  whatever,  either  over 
persons  married  in  this  country  or  upon  the  rights  of  other  persons 

(1)  31  Beav.  661,  662.  (2)  21  Beav.  97. 
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under  the  settlement :  Duchess  of  Kingston's  Case  (1) ;  Ferguson  Y.-G.  H. 
y.  Uahon  (2).  1875 

[The  Vick-Chanokllob  referred  to  Simpson  v.  Fogo  (3).]  Coua^a 


Mr.  W.  Pearson^  Q.G.y  and  Mr.  0.  Browne^  for  the  Defendant, 
Mt8.  BoLSsam^  submitted  that  she  had,  in  the  most  explicit  and 
positive  manner,  denied  that  there  was  one  iota  of  truth  in  the 
statements  made  against  her,  and  which  were  the  ground  of  the 
declaration  of  diyorce  by  the  ecclesiastical  judges  in  Turkey. 
The  authorities  were  oTerwhelming  on  the  question  that  this  was 
an  English  settlement,  and  that  it  must  be  goyemed  by  English 
laws.  They  referred  to  Burgees  Commentaries  on  Colonial  and 
Foreign  Laws  (4) :  Story's  Conflict  of  Laws  (5) ;  ToUemache  y. 
ToUemache  (6) ;  Shaw  y.  Oould  (7) ;  In  re  Alison's  Trusts  (before 
Yice-Chancellor  Mcdins,  Dec.  4,  1874);  Don  y.  Lippman  (8); 
and  MCarihy  y.  Decaix  (9) ;  and  contended  that  Mrs.  Bassam 
was,  under  the  settlement,  entitled  to  the  income  of  the  fund  for 
her  life,  and  that  the  fund  ought  not  to  be  burdened  with  the 
costs  of  the  trustees. 

Mr.  Dickinson^  Q.C.,  and  Mr.  Smarts  for  the  trustees : — 

The  bill  raises  the  question  of  the  legality  of  the  proceedings 
which  took  place  in  Turkey.  The  trustees'  duty  was  to  make  eyery 
inquiry  into  them,  and  they  were  advised  that  the  decree  of  divorce 
had  the  effect  of  saying  that  the  settlement  was  void,  that  Mrs.  JSos- 
sam's  child  bom  in  Turkey  was  illegitimate :  Munro  v.  Munro  (10) ; 
that  Mr.  BassamCs  property  reverted  to  his  estate,  and  that  other 
persons  had  become  interested  in  the  property.  Under  the  cir- 
cumstances of  the  case  it  was  impossible  for  the  trustees  to  pay 
the  income  to  Mrs.  Bassam^  and  it  was  necessary  that  the  matter 
shoiild  come  before  the  Court,  in  order  that  the  trustees  might 
state  all  the  &cts  of  the  case,  and  that  there  were  other  claims  to 

(1)  Smith's  L.  G.  6th  Ed.  toI.  ii.  pp.  (5)  7th  edit  §§  76, 289, 2i0, 266, 276. 
726,  727.  (6)  30  L.  J.  (P.  M.  &  A.)  113. 

(2)  11  A.  &  E.  179.  (7)  Law  Rep.  3  H.  L.  55-86. 

(3)  IJ.  &  H.  18.  (8)  5  a  &  P.  1. 

(4)  Vol  L  pp.  27,  28.  (9)  2  Ruas.  k  My.  614. 

(10)  7  01.  &  F.  842. 
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y..O.H.     the  fund.     The  course  which  they  had  pursued  was  perfectly 

1875       proper  and  clear,  and  therefore  they  ought  to  be  allowed  all  their 

(^^^     costs  properly  incurred.    The  fund  they  would  pay  into  Court, 

«-         and  there  ought  to  be  an  application  by  Mrs.  Bassam  to  be  paid 

tbe  income,  and  that  application  ought  to  be  served  upon  the 

parties  who  claimed  the  fund,  and  who  were  not  parties  to  this 
suit. 

Sib  Charles  Hall,  V.O. : — 

At  one  time  it  was  my  intention  to  make  the  Defendants — ^the 
trustees — ^pay  some  portion  of  the  costs  of  this  suit,  but  the  con- 
clusion at  which  I  haye  arrived  is  that  the  evidence  given,  and 
the  discussion,  have  been  advantageous  to  the  children  and 
widow,  and  therefore  I  am  not  disposed  to  make  the  trustees  pay 
any  costs.  As  to  the  merits  of  the  case,  after  the  most  careful  inves- 
tigation of  the  facts  and  circumstances  on  the  part  of  the  trustees, 
and  their  evident  anxiety  to  leave  nothing  uncommimicated  to 
the  Court  which  could  in  any  way  tend  to  establish  rights  founded 
upon  the  invalidity  of  the  settlement,  I  have  not  any  doubt  which 
would  justify  me  in  not  dealing  with  the  case  upon  the  footing 
that  the  settlement  is  a  perfectly  valid  one,  and  must  have  effect 
given  to  it.  The  answer  of  the  trustees  states  that,  according  to 
Turkish  law,  something  has  taken  place  in  Turkey  which  has  done 
away  with  the  settlement ;  but  I  hold  that  this  was,  and  remains, 
and  must  be  construed  as,  an  English  settlement.  It  has  been 
said  that  when  the  parties  married  they  anticipated  going  to 
reside  in  Turkeiff  but  the  evidence  establishes  that  they  must 
have  contemplated  living  in  England.  What  Bassam,  in  his  own 
mind,  contemplated  I  will  not  say ;  but  I  am  satisfied  that  he 
represented  to  Mrs.  Bassam  that  he  meant  to  leave  Turkey  and 
come  to  reside  and  be  domiciled  in  England.  The  evidence  of 
Mrs.  Bassam,  and  of  independent  witnesses  who  had  conversations 
with  Bassam,  proves  that  he  made  representations  to  Mrs.  Bassam 
that  he  would  reside  in  this  country ;  and  that  she  accepted  his 
offer  of  marriage  upon  the  faith  of  his  doing  so.  There  is  nothing 
in  the  evidence  or  in  the  letters  which  she  wrote  to  induce  me  to 
think  that  Mrs.  Bassam^s  evidence  is  not  trustworthy.    The  settle- 
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menty  therefore,  being  an  English  contract,  most  be  expounded     y.-C.  H. 
according  to  English  law,  and  the  rights  of  the  parties  claiming        1875 
under  it  must  be  recognised  and  dealt  with  according  to  the  same      oolliss 
law.    Assuming  that,  by  the  proceedings  which  took  place  in     hbutob 
Turkey,  the  marriage  was,  by  the  law  of  Turkey,  rendered  null       — 
and  void,  and  the  contract  and  settlement  became  of  no  effect  in 
Turkey,  I  must  hold  that  the  Turkish  Court  could  not  make  void 
an  English  settlement  in  the  absence  of  parties  taking  benefits 
under  it,  and,  therefore,  that  the  proceedings  which  took  place  in 
the  absence  of  the  Plaintiffs  and  Mrs.  Baseam  are  not,  in  this 
Court,  worthy  of  any  attention.    But  I  am  by  no  means  satisfied 
that  the  proceedings  in  Turkey  were  either  proper,  or  that  they 
were  before  a  Court  having  jurisdiction  in  the  matter.     The 
opinions  which  have  been  obtained  in  reference  to  Turkish  law  are 
not  worthy  of  consideration,  for  they  are  not  based  upon  the 
English  contract,  but  set  forth  hypothetical  cases.    The  trustees 
do  not  state  that  they  took  the  opinion  of  English  counsel  upon 
the  validity  of  the  settlement,  having  regard  to  what  took  place 
in  Turkey,  and  I  hold  that  I  ought  not  to  deal  with  the  case  in 
any  way  upon  the  view  that  the  validity  of  the  settlement  and  the 
interests  of  the  parties  to  the  contract  have  been  brought  into 
question,  but  that,  on  the  contrary,  I  most  deal  with  the  settle- 
ment as  being  a  complete  and  perfect  one,  and  as  giving  rights 
to  parties  who  now  claim  under  it.    Those  persons  who  daim 
rights  on  the  footing  that  the  settlement  is  void  might  have  taken 
a  course  of  their  own,  but  they  have  not  commenced  any  proceed- 
ings to  establish  their  alleged  rights;  they  have  waited  to  see 
what  would  become  of  this  suit,  because  they  knew  that  one  of 
the  trustees  was  a  brother  of  Mr.  Baasam,  and  would  have  to  be  a 
party  to  the  proceedings,  and  look  after  their  interests.    He  has 
made  use  on  their  behalf  of  all  the  evidence  that  could  be  obtained 
in  Turkey.    I  allowed  him  the  option  of  being  formally  appointed 
to  represent  (as  legal  personal  representative  of  Baseam)  their 
interests  in  this  suit,  which  he  declined  to  accept.    Acting  on  the 
view  that  the  settlement  is  a  perfect  and  complete  one,  and  not 
affected  in  any  way  by  the  proceedings  which  have  taken  place, 

I  hold  that  the  widow  is  entitled  to  be  paid  the  income  of  the 
Vol.  XIX.  2B  2 
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Y.-O.  H*  fond  at  once*  The  trnstees  being  willing  to  retire  from  the  trusts^ 
1875       two  new  trustees  must  be  appointed,  and  the  tmst  property,  after 

O^^  the  costs,  charges,  and  expenses  of  the  present  trustees  have  been 
provided  for,  must  be  transferred  to  the  new  trnstees,  and  they 
must  pay  the  income  of  the  fund  to  Mrs.  Bassam  during  her  life. 
If  the  three  children  should  die  nnder  twenty-one  years  of  age, 
and  without  having  married  with  consent,  the  ultimate  trusts  will 
have  to  be  executed. 

Solicitors :  Mr.  Joseph  E.  Turner ;  Messrs.  Smith  dt  Co. 
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NOBTON  1^.  fiUSSELL.  ILB. 

[1874    B.    32.]  1«76 

Pariner$hip-~Suit  hy  Exec^ora  of  deeeoied  Partner^Condvd  of  surviving      "^J^^* 
Partner— Neglect  to  render  Account — Coets  up  to  Bearing. 

In  a  suit  b^  the  execatora  of  a  deceased  partner  agginst  a  aurviving 
partner  who  was  bonnd  under  the  articles  to  pay  them  annually  half  the 
profits  of  the  boainess,  the  hill  alleging  that  no  aeooants  had  been  rendered, 
thongh  application  had  been  made,  for  some  years,  bnt  not  alleging  that 
anything  was  dne  from  the  Defendant,  and  praying  for  an  account  and  for 
the  winding-up  of  the  partnership— the  Defendant  having  by  his  answer 
admitted  the  allegations  in  the  bill]  and  submitted  to  render  an  account 
without  alleging  that  nothing  was  dne : — 

Sddi  that  the  Defendant  must  pay  the  costs  up  to  the  hearing. 

IHIS  was  a  suit  by  the  executors  of  Joseph  HocTcUy  against 
Thomas  JBtisseS,  the  survmng  partner  of  their  testator,  praying  for 
the  usual  partnership  accounts,  and  that  the  business  might  be 
wound  up. 

Joseph  Bbekley  and  the  Defendant  had  carried  on  business  under 
an  indenture  of  the  17th  of  March,  1860,  which  contained  proyi- 
sions,  in  the  event  of  the  Defendant  surviving  Hoekley,  and  in 
other  events  which  happened,  that  the  Defendant  should,  on  the  1st 
of  January  in  every  year,  pay  to  the  executors  or  administrators  of 
the  said  Joseph  Hoekley  such  a  sum  as  would  be  equal  to  one 
moiety  of  the  net  profits  of  the  business  for  the  year  then  last 
past,  and  that  such  payment  should  continue  until  the  Defendant 
should  redeem  the  same  in  manner  therein  mentioned. 

The  partnership  business  continued  till  the  death  of  Hoekley^ 
which  took  place  on  the  80th  of  June,  1868. 

In  July,  1872,  the  Defendant  received  a  letter  asking  for  the 
accounts  of  the  partnership,  which  he  neglected  to  render,  and  after 
several  applications  the  present  bill  was  filed  alleging  that  such  ap- 
plications had  been  made,  but  that  no  accounts  had  been  rendered 
of  the  profits  of  the  partnership  or  the  state  of  the  accounts, 
and  praying  for  the  usual  partnership  accounts,  that  the  business 
might  be  wound  up,  and  that  the  Defendant  might  be  ordered  to 
pay  the  costs  of  the  suit,  and  the  costs,  charges,  and  expenses 

2B2  2 
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M.  R.      occasioned  by  the  Defendant's  delay  in  rendering  the  accounts. 
1875       The  bill  did  not  allege  that  there  was  anything  due  from  the 

NoBTov     Defendant. 
^^  The  Defendant  by  liis  answer  admitted  the  truth  of  the  allega- 

tions in  the  bill,  and  admitted  that  applications  had  been  made  to 
him,  but  said  that  he  had  been  prevented  from  rendering  the 
accounts  by  his  business  engagements.  He  submitted  to  render 
such  account  as  the  Court  might  direct.  The  answer  did  not 
allege  that  nothing  was  due. 

The  only  question  now  before  the  Ciourt  was  as  to  who  should 
pay  the  costs  of  the  suit  up  to  the  hearing. 

Mr.  Boxburffh,  Q.C.,  and  Mr.  Meyricke,  for  the  Plaintiff,  contended 
that  this  was  not  the  case  of  an  ordinary  partnership  suit,  and  that 
the  costs  up  to  the  hearing  ought  to  be  borne  by  the  Defendant. 
They  referred  to  Vy$e  v.  Foster  (1) ;  Taylor  v.  Taylor  (2). 

Mr.  Oookson,  for  the  Defendant : — 

There  is  nothing  in  this  case  to  lead  the  Ciourt  to  depart  from 
the  ordinary  rule  that  in  a  partnership  anit  each  party  should 
bear  his  own  costs  up  to  the  hearing.  In  Sawkins  y.  Parsons  (3), 
^hich  was  the  case  of  a  suit  for  dissobition  of  partnership  rendered 
necessary  by  the  non-fillfilment  on  the  part  of  one  of  the  partners 
of  a  covenant  in  the  partnership  articles  that  he  would  diligently 
carry  on  and  manage  the  business,  the  Court  refused  to  deviate 
from  its  usual  course,  or  to  direct  the  Defendant  to  pay  the  costs 
up  to  the  hearing ;  and  the  late  Master  of  the  Bolls  observed  that 
it  was  only  in  gross  cases,  such  as  misapplication  of  the  partnership 
assets^  that  the  ordinary  rule  as  to  costs  should  be  varied.  Here,  the 
Court  is  dealing  with  a  suit  by  executors  where  the  costs  are  asked 
for  against  the  Defendant  on  the  ground  that  the  surviving  partner 
stands  in  some  way  in  a  fiduciary  position  towards  the  Plaintiff. 
That  is  a  notion  which  has  sometimes  been  entertained,  but  is  dis- 
tinctly overruled  by  Knox  v.  Oye  (4).    Here  the  bill  merely  asks 

(1)  Iaw  Rep,  8  Ch.  309 ;  S.  C.  Ibid.  (2)  28  L.  T.  (N.S.)  189. 

7  H.  L.  318.  (8;  10  W.  U.  877. 

(4)  Law  Bep.  6  H.  L.  666. 
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for  an  account^  not  for  any  specific  earn  claimed  to  be  due ;  and       M.  R. 
there  is  no  case  where  a  Defendant  tinder  such  circumstances  has        1875 

been  made  liable  to  pay  the  costs  up  to  the  hearing.  No^h 


Sib  G.  Jejssel,  M  Jl. ; — 

If  there  were  no  cases  on  the  authority  of  which  I  could  be 
called  upon  to  make  the  Defendant  pay  the  costs  up  to  the 
hearing,  I  should  have  no  hesitation  in  making  a  precedent. 

The  Defendant  is  the  suryiying  partner  in  a  firm  under  articles 
which  provided,  in  efiect,  that  in  case  of  the  Defendant  being  the 
surviving  partner  he  should  pay  annually  to  the  executors  of  the 
deceased  partner  a  sum  equal  to  one-half  of  the  net  annual  profits. 
From  the  time  of  the  death  of  the  partner,  which  took  place  on 
the  13th  of  June,  1868,  no  account  of  such  profits  and  no  account 
of  the  partnership  was  rendered.  In  1872  the  Defendant  receives 
a  letter  demanding  an  account,  but  none  is  given.  The  Plaintiff 
then  files  his  bill,  and  the  Defendant  puts  in  an  answer,  admitting 
the  statements  of  the  bill,  and  submitting  to  render  an  account, 
but  not  stating  that  nothing  is  due  from  him.  In  that  state  of 
things  I  must  take  it  to  be  admitted  that  something  is  due  from 
him ;  and  on  that  assumption  I  have  no  hesitation  in  now  making 
a  decree  directing  that  the  Defendant  should  pay  the  costs  up  to 
the  hearing,  though  if  there  had  been  no  ground  for  that  assump- 
tion, I  should  have  reserved  the  question  of  costs. 

Solicitors  for  the  Flaintifis :  Messrs.  Knox  &  Mould. 
Solicitors  for  the  Defendant :  Messrs.  BoUon,  Bobbins,  dt  Busk. 


BUSBELL. 
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Jan^  15. 


ML  a  L  ACET  V.  HILL. 

1875  [1870    L.    94.] 

LENEY  V.  HILL. 

[1870    L.    93.] 

Ihufer^^Freeben^— General  BevUe  of  Beat  ^UaU^Devise  for  Benefii  of 
Widow^JDower  Act  (3  A  ^  WUL  4,  o.  105),  w.  4,  ^^WUU  Act  [{1  Viei. 
c  26),  88.  2,  8. 

A  testator,  by  his  will  (made  in  1861),  devised  all  his  real  estate  and 
bequeathed  his  personal  estate  to  trustees  upon  trusts  for  sale  and  oon« 
yersion ;  and  he  directed  his  trustees,  out  of  the  proceeds  of  such  sales,  to 
pay  his  debts  and  funeral  and  testamentary  expenses,  and  to  invest  the 
surplus  as  therein  mentioned,  and  oat  of  the  income  of  the  investments  to 
pay  an  annuity  to  his  widow,  and  subject  to  such  annuity  to  stand  poBsessed 
of  the  investments  upon  trusts  for  the  benefit  of  his  children.  The  testator 
(who  had  married  after  the  Dower  Act  came  into  operation)  died  entitled  to 
freeholds  and  copyholds  which  he  had  purchased.  The  conveyances  of  the 
freeholds  were  not  made  to  uses  to  bar  dower,  nor  did  they  contain  any 
declaration  against  dower.  The  copyholds  had  not  been  surrendered  to  the 
uses  of  his  will : — 

Eddf  that  the  widow  was  barred  of  any  right  to  dower  both  by  sect.  4 
and  by  sect  9  of  the  Dower  Act: 

Bdd^  also,  that  she  was  deprived  of  any  right  to  fi»ebench  by  virtue  of 
sect  3  of  the  WiXU  Act. 

Dicta  in  BotoUmd  v.  Cuthberteon  (1)  dissented  from. 

XHIS  was  an  adjonmed  sammons  raising  the  question  whether 
Lady  Henrietta  Earvey,  the  widow  of  Sir  Bohert  Harvey,  was 
entitled  to  dower  or  freebench  out  of  certain  freehold  and  copyhold 
estates,  the  property  of  Sir  Robert  Harvey. 

The  marriage  of  Sir  Robert  and  Lady  Henrietta  Harvey  took 
place  on  the  12th  of  August,  1845. 

The  estates  in  question  were  purchased  by  Sir  Robert  Harvey  at 
various  times  subsequent  to  the  marriage.  The  conveyances  of 
the  freeholds  were  not  made  to  uses  to  bar  dower,  nor  did  they 
contain  any  declaration  against  dower.  The  copyholds  were  not 
surrendered  to  the  uses  of  Sir  R  Harvey*$  will. 

The  will  of  Sur  J3.  Harvey  was  dated  the  10th  of  May,  1861, 

(1)  Law  Rep.  8  £q.  466, 
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and  thereby  the  tegtator  devised  all  his  real  estate  (except  estates  M.  B. 

Tested  in  him  as  a  trustee  or  upon  mortgage)  to  trustees  upon  1875 

tmst  that  they  should  (if  and  when  they  should  in  their  absolute  Laoit 

discretion  think  it  desirable  to  do  so,  but  not  otherwise)  sell  the  ^^j^ 
same ;  and  he  bequeathed  his  personal  estate  to  the  same  trustees 


upon  trust  to  selli  call  in,  and  convert  such  part  thereof  as  should         «. 

not  consist  of  money ;  and  he  directed  his  trustees,  out  of  the       

proceeds  of  such  sales  and  the  money  which  he  should  be  pos- 
sessed of  at  the  time  of  his  death,  to  pay  his  funeral  and  testa- 
mentary expenses,  and  to  invest  the  surplus,  and  out  of  the  income 
of  the  said  trust  funds  to  pay  to  his  wife  the  annual  sum  of 
£3000  during  her  life  so  long  as  she  should  continue  his  widow ; 
but  in  case  she  should  marry  again,  then  to  pay  to  her  the  annual 
sum  of  £1500  only ;  and,  subject  to  the  payment  of  such  annual 
sums,  to  stand  possessed  of  the  said  trust  funds  and  the  invest- 
ments thereof  for  his  children  aa  therein  mentioned ;  and  he  de- 
clared that  until  a  sale  of  his  real  and  personal  property  his 
trustees  should  apply  the  rents  and  profits  of  the  property  re- 
maining unsold  in  the  manner  in  which  the  interest  of  the  money 
to  be  produced  by  a  sale  thereof  would  bo  applicable  if  the  same 
were  then  sold. 

Sir  Bdbert  Harvey  died  on  the  19th  of  July,  1870.  His  estate 
proved  insolvent,  and  these  suits  were  instituted  by  creditors  for 
administration  of  his  real  and  personal  estate.  A  decree  had  been 
made  under  which  Sir  B»  Harmfz  real  estate  was  sold.  Upon  the 
sale  the  question  arose  whether  Lady  jBisnndto  Harvey  was  entitled 
to  dower  or  freebench :  and  she  agreed  to  join  in  the  sale  upon  the 
terms  of  a  portion  of  the  purchase-money  being  set  apart  to  answer 
any  claim  of  hers.    Such  sum  had  been  set  apart  accordingly. 

Lady  Henrietta  Harvey  died  in  July,  1874,  and  her  executors 
now  applied  by  summons  for  payment  to  them  of  the  sum  which 
had  been  appropriated  to  answer  her  claim. 

Mr.  Southgate,  Q.C.,  and  Mr.  Davey,  for  the  executors  of  Lady 
Henrietta  Harvey : — 

Firsts  as  to  the  freehcdds.  Se6t.  4  of  the  Dower  Act  does  not 
apply  so  as  to  deprive  the  testator's  widow  of  dower ;  the  testator 
has  made  a  general  devise  of  all  his  real  estate,  and  in  order  that 
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M.  B.      sect.  4  may  apply  the  devise  mnst  be  specific :  Bouland  v.  CtUh' 

1875       hertson  (1).    Under  the  old  law,  if  a  testator  made  a  devise  of  his 

JT*'        real  estate  partly  for  the  benefit  of  his  widow,  the  devise  was 

«•         held  to  be  a  devise  subject  to  dower,  and  the  widow  was  entitled 

both  to  her  dower  and  to  the  benefit  conferred  by  the  will : 


y.  Letois  (2).    Neither  does  sect  9  of  the  Dower  Ad  apply.    The 
^°^       testator  has  given  his  widow  an  annuity  payable  ont  of  a  fond  con- 
sisting of  the  proceeds  of  realty  and  personalty.    Such  an  annuity 
is  not  an  estate  or  interest  in  land  within  the  meaning  of  sect.  9. 

Secondly,  as  to  the  copyholds.  The  testator  did  not  surrender 
these  to  the  uses  of  his  will.  Under  the  old  law  a  tenant  of  copy- 
holds could  only  bar  his  widow's  right  to  freebench  by  making  a 
surrender.  The  Act  of  55  Geo.  3,  c.  192,  provided  that  every  dis- 
position made  by  the  will  of  a  tenant  of  copyholds  should  be  as 
valid,  though  no  surrender  should  have  been  made  to  the  use  of 
the  will,  as  if  such  surrender  had  been  made.  That  enactment  was 
repealed  by  sect.  2  of  the  Wtlb  Ad^  and  sect  3,  which  enables  a 
testator  to  devise  copyholds,  does  not  contain  any  such  provision  as 
to  the  efiect  of  the  devise  as  was  contained  in  the  Act  of  G«o.  3. 
Oonsequently  the  effect  of  the  devise  of  copyholds  is  the  same  as  it 
would  have  been  under  the  old  law  where  no  surrender  had  been 
made  to  the  uses  of  the  testator's  will,  and  Lady  Henridta  Harvey 
was  entitled  to  freebench. 

Mr.  SooAfirffh,  Q.C.,  Mr.  Ghitty,  Q.C.,  Mr.  Ecnner,  Mr.  Cogens- 
Hardy,  and  Mr.  North,  appeared  for  the  other  parties  to  the  suit, 
but  were  not  called  upon. 

Sib  G.  Jessel,  M.B.  :— 

I  think  it  right  to  give  judgment  on  both  these  pointef,  and  the 
more  so  that  I  certainly  must  respectfully  dissent  from  some  of 
the  observations  in  Botvland  v.  Outhberlson. 

The  testator  by  his  will  gives  all  his  **  real  estate,"  except  estates 
vested  in  him  as  trustee  or  mortgagee,  to  trustees  upon  trust  to 
seU.  Then  he  blends  the  proceeds  of  the  sale  with  his  personal 
estate.  He  directs  the  trustees  to  invest  in  certain  ways,  and  then 
he  gives  his  wife,  out  of  the  income  of  the  blended  trust  funds,  an 

(1)  Law  Rep.  8  Eq.  466.  (2)  3  Hare,  310. 
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annnity  of  £8000  a  year  so  long  as  she  shall  continue  his  widow^  M.  R. 
and.  if  she  marries  again,  a  smaller  annuity.  Subject  to  that,  the  1875 
property  is  given  to  the  children.  lIott 

The  testator  acquired  the  property  and  married  since  the  Dower 
Aet,  and  the  question  is  whether  the  widow  is  entitled,  first  of  all, 
to  dower  out  of  certain  freehold  estates,  and,  secondly,  to  free- 
bench  out  of  copyhold  estates.    I  will  deal  with  the  freeholds  and       ^°^ 
eopyholds  separately. 

In  the  first  place,  it  is  said  that  the  Bower  Act  excludes  the 
widow,  and  I  am  of  opinion  that  it  does.  The  4th  section  is  in 
these  terms :  ''  No  widow,  shall  be  entitled  to  dower  out  of  any 
land  which  shall  have  been  absolutely  disposed  of  by  her  husband 
in  his  lifetime  or  by  his  will."  A  man  by  his  will  gives  all  his 
real  estate  upon  trust  to  sell — ^Is  not  that  a  disposition  of  his 
land  ?  Is  not  that  a  disposition  of  all  his  lands,  and  therefore  a  dis- 
position of  any  land  out  of  which  the  widow  would  be  entitled  to 
dower?  In  my  opinion,  it  is  clearly  so.  A  widow  has  now  no 
estate  which  the  husband  cannot  dispose  of.  A  gift  by  will ''  of  all 
my  real  estate,*'  according  to  the  present  law,  carries  every  interest 
in  land  over  which  the  testator  has  a  disposing  testamentary 
power.  A  testator  has  power  to  devise  land  free  from  dower,  be- 
cause now  the  law  enables  him  to  do  so.  It  appears  to  me  that  it 
is  impossible,  having  regard  to  the  express  terms  of  the  4th  section 
of  the  Bower  Aet^  that  it  can  be  said  that  a  general  devise  is  not 
within  it  as  much  as  a  specific  devise^  and  consequently  I  must  * 
hold  that  Lady  Henrietta  Harvey  is  barred  under  that  section. 

I  make  these  observations,  not  forgetting  the  remarks  made  by 
my  predecessor  in  the  case  which  has  been  cited  of  Bowland  v. 
Cuthbertson  (1).  It  was  immaterial  to  him  there  to  decide  the  point, 
because  there  was  a  gift  which  clearly  brought  that  case  within 
the  9th  section,  on  which  I  shall  have  a  word  to  say  presently. 
After  reading  the  4th  section.  His  Lordship  said :  '*  I  am  not  sure 
that  that  is  conclusive  on  this  case,  because  in  order  to  dispose  of 
the  land  the  testator  must  point  it  out  specifically,  or  designate  it 
in  some  way."  But  surely  a  testator  disposes  of  his  lands  by  the 
gift  of  all  my  real  estate."  His  Lordship  says  you  cannot  dispose 
of  land  except  by  designating  it ;  but  will  anybody  doubt  that  a 

(1)  Law  Bep.  8  Eq.  466. 


Hill. 


350  EQUITY  OASES,  [L.  R. 

M.  B.      gift  of  ^  all  my  real  estate  '^  dispoees  of  a  testator^s  lands  ?    I  con- 

1875       fess  I  am  unable  to  accede  to  that  view;  and  I  think  it  desiraUe 

xi][^      to  express  my  opinion  plainly,  because  that  case  may  be  cited  here* 

HuL       ^f^h  An<l  ^^7 1^  to  difficulties  similar  to  those  which  haye 

■—       occurred  here. 

V.  I  also  think  the  9th  section  applies  to  this  case.    That  section 

begins  thus :  "  Where  a  husband  shall  devise  any  land ;"  and  in 
Bawland  y.  GuiJihertson  (1)  His  Lordship  held  that  the  9th  section 
applied,  although  the  words  are  **  any  land/'  the  same  words  as  in 
the  4th  section,  and  the  gift  there  was  of  all  his  real  estates."  If 
under  the  4th  section  a  specific  description  is  required,  I  do  not 
understand  why  a  specific  description  should  not  be  required  under 
the  9th  section.  It  appears  to  me  that  if  Lord  Bomitty*8  attention 
had  been  drawn  to  that»  he  would  haye  seen — ^indeed  his  own  deci- 
sion shews — that  the  words  in  the  4th  section  being  "any  land,** 
there  was  no  reason  to  haye  it  more  specifically  described  under 
that  section  than  under  the  9th. 

The  9th  section  is :  *^  Where  a  husband  shall  devise  any  land  out 
of  which  his  widow  would  be  entitled  to  dower  if  the  same  were 
not  so  devised,  or  any  estate  or  interest  therein,  to  or  for  the  bene- 
fit of  his  widow,  such  widow  shall  not  be  entitled  to  dower  out  of 
or  in  any  land  of  her  said  husband  unless  a  contrary  intention  shall 
be  declared  by  his  will." 

Now,  it  is  said  or  suggested  that  giving  real  estate  upon  tnut 
to  sell  and  giving  the  widow  part  of  the  proceeds  even  in  the  shape 
of  a  part  of  the  capital,  or  of  any  income  of  the  proceeds  to  be  in- 
vested, is  not  a  gift  of  an  estate  or  interest  in  the  land  for  the 
benefit  of  the  widow.  I  am  of  opinion  that  it  is.  In  this  Court  a 
person  entitled  to  a  share  of  the  proceeds  of  the  sale  of  land  has 
an  interest  in  the  land  its^  before  the  sale,  and  therefore  I  con- 
sider that  such  a  gift  as  this  would  also  deprive  the  widow  of  dower 
out  of  the  freehold  estate. 

I  now  come  to  the  copyholds.  Under  the  old  law,  if  a  man 
surrendered  his  copyhold  estate  to  the  use  of  his  will,  and  then 
devised  it,  the  widow  did  not  take  freebench,  the  effect  of  the 
surrender  being  to  destroy  her  title  to  freebench.  Then  the  Act 
of  Geo.  3  was  passed,  which  enabled  a  man  to  devise  copyholds 

(I)  Law  Bep.  8  Eq.  466. 
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without  surrender ;  and  under  it  the  devise  took  e£fect  as  if  the  M.  B. 
testator  had  surrendered,  and  therefore  the  widow  did  not  take  1S75 
freebench.  We  next  come  to  the  WUk  Ad,  the  3rd  section  of  laoey 
which  is  this :  **  That  it  shall  be  lawful  for  every  person  to  devise,  ^^^ 
bequeath,  or  dispose  of  by  his  will,  executed  in  manner  hereinafter  — - 
required,  all  real  estate  and  all  personal  estate  which  he  shall  be  «. 
entitled  to,"  including  copyholds.  Now  the  testator  was  entitled  to 
these  copyholds ;  his  widow  had  no  indefeasible  interest  in  them ; 
therefore  the  case  is  within  the  very  words  of  the  Act.  The  Act 
says  a  testator  is  to  be  entitled  to  devise  any  real  estate  to  which 
he  is  entitled  ^*  either  at  law  or  in  equity  at  the  time  of  his  death, 
and  which,  if  not  so  devised,  bequeathed,  or  disposed  o^  would 
devolve  upon  the  heir-at-law  or  customary  heir  of  him,  or  if  he 
became  entitled  by  descent^  of  his  ancestor,  or  upon  his  executor  or 
administrator ;  and  that  the  power  hereby  given  shall  extend  to 
all  the  real  estate  of  the  nature  of  customary  freehold  or  tenant 
right,  or  customary  or  copyhold,  notwithstanding  that  the  testator 
may  not  have  surrendered  the  same  to  the  use  of  his  will,  or  not- 
withstanding that  being  entitled  as  heir,  devisee,  or  otherwise,  to  be 
admitted  thereto,  he  shall  not  have  been  admitted  thereto,  or  not- 
withstanding that  the  same  in  consequence  of  the  want  of  a  custom 
to  devise  or  surrender  to  the  use  of  a  will,  or  otherwise  could  pot 
at  law  have  been  disposed  of  if  this  Act  had  not  been  made,  or 
notwithstanding  that  the  same  in  consequence  of  there  being  a 
custom  that  a  will  or  a  surrender  to  the  use  of  a  will  should  con- 
tinue in  force  for  a  limited  time  only,  or  any  other  special  custom 
could  not  have  been  disposed  of  by  will  according  to  the  power 
contained  in  this  Act."  That  means  that  a  testator  is  to  have 
the  same  power  of  devising  his  copyhold  estate  as  if  he  had  done 
all  the  things  which  are  there  mentioned — as  if  there  had  been  a 
surrender,  or  as  if  there  had  been  a  custom,  and  so  fortL  It 
breaks  in  upon  the  customary  law  of  copyholds  for  the  purpose  of 
giving  an  unlimited  power  of  devise.  I  am  of  opinion  that  the 
same  effect  is  to  be  given  to  a  gift  of  copyholds  under  the  new 
law  as  under  the  law  as  it  stood  before  the  WiUs  Act,  and  conse- 
quently  the  widow  is  not  entitled  to  freebench. 

Solicitors :  Messrs*  Sole,  Turner,  <&  Knight ;  Messrs.  LitMaters 
ii  Co. ;  Messrs.  Sharpe,  Parkers,  d  Co. 
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M.  B.  In  re  DEIVER'S  SETTLEMENT. 

^         TrtMlee  qf  Leasehdlck^InUitaey'^Vetting  Order^Truske  Act,  1850  (13  <fe  14 

Dee.  5.  Vid.  c.  60),  sf.  15,  32,  34. 

1875 

"^-r^  Where  a  tniBtee  of  leaseholds  has  died  intestate  and  has  no  legal  personal 

Jan,  23.  representative,  and  a  new  trustee  has  been  duly  appointed  in  his  plaoe,  the 

~~~  Court  will  not  reappoint  him  tnistee  under  sect  32  of  the  Tnuiee  Act,  1850, 

merely  for  the  sake  of  making  a  vesting  order  under  sect.  34. 

He  MundeTa  Trust  (1)  not  followed. 

The  Court  will,  however,  appoint  an  additional  trustee  under  sect.  32, 

and  will  thereupon  make  a  vesting  order  under  sect.  34. 

U  NDEB  a  marriage  settlement  made  in  1852  certain  leaseholds 
were  assigned  to  two  trustees  upon  certain  trusts.  Both  these 
trustees  had  since  died,  and  there  was  no  legal  personal  repre- 
sentative of  the  survivor. 

Two  new  trustees  of  the  settlement  had  been  recently  appointed 
under  a  power  therein  contained,  but  it  being  impossible  to  obtain 
an  assignment  of  the  leaseholds  or  a  vesting  order,  a  petition  was 
presented,  asking  that  these  new  trustees  might  be  re-appointed 
trustees  by  the  Courts  so  as  to  give  the  Court  jurisdiction  to  make 
a  vesting  order  under  sect.  34. 

Mr.  Dundaa  Gardiner^  for  the  Petition,  cited  Be  MundeTg 
Trust. 

The  Master  of  the  Bolls  declined  to  follow  that  case. 

Mr.  Gardiner  then  asked  leave  to  amend  the  Petition  by  pray- 
ing for  the  appointment  of  a  third  trustee  and  for  a  vesting  order. 

The  Masteb  of  the  Bolls  gave  leava 


1875.  Jan.  23.    The  amended  Petition  came  on  to  be  heard. 

The  Masteb  of  the  Bolls  made  the  order  on  the  amended 
Petition  as  prayed. 

Solicitors :  Messrs.  Travers  Smith  &  Co. 

(1)  8  W.  R.  683. 
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Jan.  30. 


In  re  TEME  VALLEY  RAILWAY  COMPANY.  M.  R. 

FORBES'  CASE.  1^5 

Company —  Winding-up'^Dinctor —  Quaiifieation — Con  (rihutory. 

By  a  private  Act  of  Parliament,  which  incorporated  the  Companies 
Clauses  Ad^  1845,  it  was  enacted  that  F.,  and  certain  other  persons  named, 
and  all  other  penons  who  had  already  suhscrihed,  or  shonld  thereafter  sub* 
scribe,  to  the  nndertakiog  should  be  united  into  a  company  for  the  purposes 
therein  mentioned ;  that  the  number  of  directors  should  be  six ;  that  the 
quali6cation  of  a  director  should  be  the  possession  in  his  own  right  of 
fifty  shares ;  that  F.  and  certain  other  persons  should  be  the  first  directors  of 
the  company,  and  should  oontinoe  in  oCBoe  until  the  first  ordinary  meeting, 
and  that  at  that  meeting  the  shareholders  might  either  continue  in  office  the 
directors  appointed  by  the  Act,  or  any  of  them,  or  might  elect  a  new  body 
of  directors,  or  directors  to  supply  the  place  of  those  not  continued  in  office, 
the  directors  appointed  by  the  Act  being,  if  qualified,  eligible  for  re- 
election. 

F,  acted  as  a  director  until  the  first  ordinary  meeting,  which  was  held  in 
April,  1867.  At  that  meeting  he  retired  from  office,  and  never  afterwards 
had  anything  to  do  with  the  company.  He  never  applied  for  any  shares, 
nor  were  any  ever  allotted  to  him,  nor  was  he  ever  placed  on  the  register  of 
shareholders.    In  May,  1874,  the  company  was  ordered  to  be  wound  up : — 

ffeldf  that  F,  must  be  settled,  on  the  list  of  contributorles  for  fifty  shares. 

1  HE  question  in  this  case  was  whether  Mr.  Stevenson  Forbes, 
one  of  the  promoters  and  [original  directors  of  the  Teme  Valley 
Railway  Company,  was  to  be  settled  on  the  list  of  contributories 
of  the  company,  as  the  holder  of  fifty  shares,  being  the  number 
the  possession  of  which  constituted  the  qualification  of  a  director. 

The  company  was  incorporated  by  a  private  Act  of  Parliament 
(29  &  30  Yict.  c.  ccczlv.),  which  received  the  royal  assent  on  the 
6th  of  August,  1866.    The  material  clauses  were  the  following : — 

Sect.  2  incorporated  the  Companies  Clauses  Act,  1845,  and  other 
Acts. 

Sect  4.  ''  The  Honourable  Bidhard  Howe  Brown,  William  Hyde 
Cooke,  Stevenson  Forbes,  Sir  Thomas  Edward  Winnington,  Bart.,  Sir 
Charles  Bouee  Boughton,  Bart.,  and  all  other  persons  and  corpora- 
tions who  have  already  subscribed  or  shall  hereafter  subscribe  to  the 
undertaking,  and  their  executors,  administrators,  successors,  and 
assigns  respectively,  shall  be  united  into  a  company  for  the  purpose 


Caol 
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H  B.  of  making  and  maintaming  the  railway^  and  for  other  the  purposes 
1875  of  this  Act,  and  for  those  purposes  shall  be  incorporated  by  the  name 
F0BBB8*  of  the  '  Teme  VdHey  Baihoay  Compawy*  and  by  that  name  shall  be 
a  body  corporate  with  perpetual  succession  and  a  common  seal, 
and  with  power  to  purchase,  take,  hold,  and  dispose  of  lands  and 
other  property  for  the  purposes  of  this  Act*' 

Sect.  14.  "  The  number  of  directors  shall  be  six,  but  it  shall  be 
lawful  for  the  company  from  time  to  time  to  reduce  the  number, 
provided  that  the  niimber  be  not  less  than  three." 

Sect.  15.  ^The  qualification  of  a  director  shall  be  the  pos- 
session in  his  own  right  of  not  less  than  fifty  shares." 

Sect.  17.  ''The  Honourable  BuAard  Eowe  Brawn,  WUKam 
Hyde  Cooke^  Stevenson  Fortes,  Sir  Thomas  Edward  Winninffton, 
Bart,  Sir  Charles  Rouse  Bouffhton,  Bart,  together  with  such  other 
duly  qualified  shareholder  as  the  said  persons  shall  appoint,  shall 
be  the  first  directors  of  the  company,  and  shall  continue  in  office 
until  the  first  ordinary  meeting  held  after  the  passing  of  this  Act. 
At  that  meeting  the  shareholders  present  in  person  or  by  proxy 
may  either  continue  in  office  the  directors  appointed  by  this  Act, 
or  any  of  them,  or  may  elect  a  new  body  of  directors,  or  directors 
to  supply  the  place  of  those  not  continued  in  office,  the  directors 
appointed  by  this  Act  being,  if  qualified,  eligible  for  re-election ; 
and  at  the  first  ordinary  meeting  to  be  held  in  every  year  after 
the  first  ordinary  meeting,  the  shareholders  present  in  person  or 
by  proxy  shall  (subject  to  the  power  hereinbefore  contained  for 
reducing  the  number  of  directors)  elect  persons  to  supply  the 
places  of  the  directors  then  retiring  from  office  agreeably  to  the 
provisions  in  the  Companies  Clauses  CorMjUdation  Ad,  1845,  con- 
tained ;  and  the  several  persons  elected  at  any  such  meeting,  being 
neither  removed,  nor  disqualified,  nor  having  resigned,  shaU  con- 
tinue to  be  directors  until  others  are  elected  in  their  stead  in 
manner  provided  by  the  same  Act" 

Mr.  Forbes  acted  as  director  from  the  passing  of  the  Act  until 
the  first  ordinary,  meeting,  which  was  held  on  the  27th  of  April, 
1867.  He  then  retired  from  the  directorship,  and  never  afterwards 
had  anything  to  do  with  the  company.  He  never  applied  for  any 
shares,  nor  were  any  allotted  to  him,  nor  was  his  name  ever  placed 
on  the  register  of  shareholders. 
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On  the  23rd  of  May,  1874,  the  company  was  ordered  to  be      K.  B. 
wound  up  under  the  provifiions  of  the  Companies  Act^  1862.  1875 


Mr.  Ohiifyf  Q.O.,  for  Forbes : —  Cam. 

The  other  side  will  probably  rely  on  Kineai^s  Case  (1) ;  but 
it  is  submitted  that  that  case  is  overruled  by  the  decisions  in 
Lord  Claud  Hamilton's  Case  (2);  Fortes*  Case  (3);  and  JBromi's 
Case  (4). 

If  that  be  not  so,  Kincaid^s  Case  is  distinguishable  from  the 
present  The  language  of  sect  17  of  the  Teme  Valley  BaUway  Act 
is  yery  different  from  the  corresponding  section  of  the  Act  upon 
which  Kincaid's  Case  was  decided,  nothing  being  there  said  as  to 
the  necessity  of  a  qualification  in  the  original  directors,  in  order 
to  make  them  eligible  for  re-election.  Here  the  original  directors 
were  only  to  be  eligible  for  re-election  *'  if  qualified.'*  That  shews 
that  the  possession  of  a  qualification  was  not  considered  necessary 
until  the  first  meeting.  There  is  no  enactment  compelling  the 
original  directors  to  take  shares ;  and  Mr.  Forhes  has  entered  into 
no  contract  to  take  any. 

Further,  any  claim  against  Mr.  Forbes  is  barred  by  the  Statute  of 
LimiiaUons.  Mr.  Forbes  retired  from  the  directorship  in  April, 
1867.  The  winding-up  order  was  not  made  until  May,  1874 ;  and 
in  the  interval  no  steps  were  taken  by  the  company  agaiust  him, 
nor  were  any  taken  by  him  against  the  company  in  respect  of 
these  shares. 

[The  Master  of  the  Bolls  :— The  view  of  this  Court  is  not 
tiiat  you  have  contracted  to  take  these  shares,  but  that  you  have 
actually  taken  them,  though  your  name  has  not  been  put  on  the 
register.  You  are  the  equitable  owner  of  the  shares,  and  the  mere 
omission  to  put  you  on  the  register  has  nothing  to  do  with  the 
Statute  of  Limitaticns.l 

I  submit  that  this  is  merely  an  attempt  to  enforce  against  Mr. 
Forbes  an  implied  contract  to  take  shares. 

Mr.  Southffotey  Q.C.,  and  Mr.  J.  B.  Davidson,  for  the  ofiieial 
liquidator,  were  not  called  upon* 

(1)  Law  Bep.  11  £q.  102«  (3)  Law  Bep.  8  Ch.  768. 

(2)  Ibid.  8  Ch.  548.  (4)  Ibid.  9  Ch.  102. 


356  EQUITY  CASES.  [L.  B. 

M.  B.      Sib  6.  Jsssel^  M.B. : — 

l^  The  first  point  raised  is  the  distinction  between  this  case  and  £»i»- 


Fobbed      caid'a  Case  (1) ;  but  as  to  that  I  am  nnable  to  follow  the  argument 
— '  In  KincatcCs  Case  the  Act  provided  that  certain  persons  named 

^'  shall  be  the  first  directors  of  the  company,  and  shall  continue  in 
oifice  imtil  the  first  ordinary  meeting  to  be  held  after  the  passing 
of  the  Act ;  and  at  such  meeting  the  shareholders  present  per- 
sonally or  by  proxy  may  either  continue  in  office  the  directors 
appointed  by  this  Act,  or  any  number  of  them^  or  may  elect  a 
new  body  of  directors  to  supply  the  places  of  those  not  continued 
in  office,  the  directors  appointed  by  this  Act  being  eligible  as 
members  of  such  new  body.^  It  appears  to  me  that  there  is  no 
distinction  between  that  clause  and  the  17th  section  of  the  Teme 
Valley  Baihvay  Act,  except  this,  that  in  the  latter  the  words  "  if 
qualified "  are  inserted ;  but  those  words  do  not  seem  to  me  to 
have  any  bearing  on  the  question.  They  do  not  shew  that  the 
original  directors  were  not  to  be  qualified  in  accordance  with  the 
15th  section,  nor  do  they  shew  that  they  were  only  to  possess  their 
qualification  at  the  first  meeting  in  order  to  be  eligible  for  re- 
election. In  other  words,  the  15th  section  of  the  Act  is  not 
repealed  by  the  17th. 

This  case  is  therefore  undistinguishable  from  KineaicPs  Oase^ 
which  is  binding  on  me  unless  I  am  clearly  of  opinion  that  it  is 
wrong,  either  because  it  is  contrary  to  the  current  of  authority,  or 
to  the  plain  words  of  an  Act  of  Parliament ;  but  I  see  no  reason  to 
differ  from  the  Yice-Chancellor. 

Mr.  Forbes  was  one  of  the  promoters  of  the  Teme  VdUey  BaUway 
Company.  He  signed  the  petition  to  the  Legislature,  which 
resulted  in  the  passing  of  the  Act  which  incorporated  the  com- 
pany. The  Act  is  to  a  material  extent  his  Act;  it  is  in  the 
nature  of  a  conveyance  to  him,  obtained  on  his  representations. 
He  is  bound  by  the  representations  he  made  to  the  Legislature, 
and  which  the  Legislature  declares  that  he  has  made.  Now 
sect.  4  of  the  Act  contains  a  representation  that  Forbes  has  sub- 
scribed to  the  undertaking,  that  is,  to  the  capital  of  the  undertaking ; 
and  by  sect.  8  of  the  Companies  Clauses  Ad,  1845,  every  person  who 
has  subscribed  to  the  capital,  and  whose  name  has  been  entered  on 

(1)  Law  Rep.  11  £q.  192. 
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the  register  of  shareholders,  is  to  be  deemed  a  shareholder  of  the       M.  B. 
company.    Therefore,  except  that  the  formality  of  registration  has       1875 
not  been  complied  with,  Forbes  is  a  shareholder ;  the  only  ques-     fo^u* 
tion  is,  how  many  shares  has  he  subscribed  for?    The  Act  does       ^^' 
not  explicitly  say  how  many ;  but  I  think  it  appears  by  implica- 
tion.   The  subscription  contract  is  not  forthcoming,  but  as  far  as 
Forbes  is  concerned  I  must  treat  it  as  subsisting.    It  was  the  duty 
of  the  directors  to  enter  the  names  of  the  subscribers  to  that  con- 
tract on  the  register  of  shareholders  for  the  number  of  shares  for 
which  they  had  subscribed.    By  sect.  15  the  qualification  of  a 
director  is  the  possession  of  fifty  shares  in  his  own  right ;  and  by 
sect.  17  the  original  directors  were  to  be  eligible  for  re-election 
*'  if  qualified."    I  think  that  means  <'  if  they  had  not  lost  their 
qualification."    I  think  it  was  their  duty  to  be  qualified  from  the 
first. 

Now  Forbes  acted  as  a  director  until  the  first  general  meeting; 
I  must  consider  that  he  has  done  that  which  it  was  his  duty  to  do. 
I  cannot  allow  him  to  say  that  by  neglect  of  his  own  he  is  not  on 
the  register ;  if  he  had  been  on  the  register,  he  must  have  been 
on  it  for  fifty  shares. 

The  cases  cited  by  Mr.  Chttty  have  no  application  to  this  case. 
In  all  of  them  the  question  was,  whether  there  was  a  contract  to 
take  shares  or  not.  Here  I  am  relieved  from  considering  that 
question ;  the  contract  is  recited  in  the  Act  of  Parliament,  passed 
at  the  instance  of  Mr.  Forbes,  and  the  only  question  is,  how  many 
shares  has  he  contracted  to  take  ?  That  is  answered  by  Kincaid^s 
Case  (1) ;  and  Mr.  Forbes  must  be  settled  on  the  list  of  contributories 
as  the  holder  of  fifty  shares. 

Solicitors :  Messrs.  Newman^  DaUy  db  Siretton ;  Messrs.  Jenkith' 
son^  Owen,  cfe  Olivers. 

(1)  Law  Rep.  11  £q.  192. 
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M.  B.  HARRISON  V.  MEXICAN  RAILWAY  COMPANY. 


1875 

Feb,  9, 10. 


[1876    H.     9.] 

C<m/jp(my — Mefmorcmdum  of  AwodaAvon — Articles  of  Asaociation — Powers  €f 
Cimpany — Increase  of  Capital — Preference  Shares — Companies  Act,  1862 
(25  <fc  26  Vict,  c  89),  s.  12. 

If  the  memoTandum  and  articles  of  association  of  a  company  are  silent  on 
the  subject,  it  is  an  implied  condition  that  the  shareholders  are  entitled  to 
rank  equally  as  regards  dividend,  without  preference  or  priority  between 
themselves ;  but  such  implication  will  be  rebutted  if  the  articles  of  associa- 
tion, contemporaneous  with  the  memorandum,  contain  clear  provisions  as  to 
the  preference  or  priority  of  classes  of  shares. 

The  memorandum  of  association  of  a  company  incorporated  under  the 
Companies  Act,  1862,  declared  that  the  capital  was  £2,700,000,  divided  into 
135,000  shares  of  £20  each.  It  was  provided  by  the  articles  of  association 
that  the  directors  might,  with  the  sanction  of  a  special  resolution  of  the 
company  previously  given  in  general  meeting,  increase  the  capital  by  the 
issue  of  new  shares,  such  increase  of  capital  to  be  made  in  such  manner,  to 
such  amount,  and  to  be  With  and  subject  to  such  rules,  regulations,  privileges, 
and  conditions  as  the  company  in  general  meeting  should  think  fit : — 

Beld,  on  demurrer,  that  special  resolutions  authorizing  an  increase  of  the 
capital  by  the  issuing  of  preferred  shares  were  not  in  excess  of  the  powers  of 
the  company. 

Button  V.  Scarhorotigh  Cliff  Hotel  Company  (1)  distinguished. 

1  HE  Defendants,  the  Mexiean  BaUway  Company^  Limited^  were 
a  company  inoorporated  and  registered  as  a  company  limited  by 
shares  under  the  provisions  of  the  Oompcmies  Act^  1862»  for  the 
purpose  of  making,  maintaining,  and  working  a  railway  from  Vera 
Cruz  to  the  town  of  Mexico^  with  a  branch  to  PueUa,  pursuant  to 
certain  concessions  of  the  Mexican  Groyemment. 

By  the  memorandum  of  association,  dated  the  19th  of  August, 
1864,  it  was  declared  that  the  capital  of  the  company  was 
£2,700,000,  dirided  into  135,000  shares  of  £20  each. 

The  articles  of  association  were  of  even  date,  and  contained  the 
following  clauses : — 

"  39.  The  directors  may,  with  the  sanction  of  a  special  resolu- 
tion of  the  company  previously  given  in  general  meeting,  increase 

(1)  2  Dr.  &  Sm.  614,  521 ;  4  D.  J.  &  S.  672. 
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its  capital  by  the  issue  of  new  shares  or  stock,  or  may  raise  any       M.  B. 
further  sum  by  the  issue  of  bonds,  such  increase  of  capital  and       1875 
such  further  issue  of  bonds  to  be  raised  and  made  in  such  manner,    habbibon 
to  such  amount,  and  to  be  with  and  subject  to  such  rules,  regula-     ^  *• 
tions,  privileges,  and  conditions  as  the  company  in  general  meet-  Railway  Co. 
ing  at  the  time  or  respective  times  of  authorizing  such  creation  of 
new  shares  or  stocks  or  issue  of  bonds  shall  think  fit. 

"40.  Any  capital  raised  by  the  creation  of  new  shares  or  stock, 
unless  otherwise  directed  by  the  resolution  authorizing  the  same, 
shall  be  considered  as  part  of  the  original  capital  or  stock,  and 
shall  be  subject  to  the  same  provisions  with  reference  to  the  pay- 
ment of  calls,  and  the  forfeiture  of  shares  on  non-payment  of  calls, 
or  otherwise,  as  if  it  had  been  part  of  the  original  capital." 

It  was  also  provided  by  the  articles  of  association  (Art  8)  that 
in  consideration  of  the  assignment  of  the  concession  to  be  made  to 
the  company  Antonio  Escandon,  the  concessionaire,  his  executors, 
administrators,  and  assigns,  should  be  entitled  to  receive  and 
should  be  paid  in  perpetuity  4  per  cent,  of  the  net  profits  of  the 
company  in  each  year,  after  payment  of  all  charges  and  expenses 
whatsoever,  and  after  payment  of  a  dividend  to  the  shareholders 
of  8  per  cent,  per  annum ;  (Art.  12)  that  the  directors  should  have 
power  to  borrow  for  the  purposes  of  the  company  the  sum  of 
£2,700,000,  and  such  sum  should  be  raised  by  the  issue  of  bonds 
or  obligations  under  the  seal  of  the  company,  each  bond  to  be  of 
such  value  as  might  be  determined  by  the  directors  for  the  time 
being,  and  to  be  issued  under  such  conditions  and  upon  such  terms 
as  the  directors  might  think  fit ;  (Art.  18)  that  all  interest  or 
dividends  which  should  be  declared  on  the  shares  of  the  company 
should  be  paid  half-yearly  in  London,  Paris,  and  Mexieo,  as  most 
convenient  to  the  shareholders ;  (Art  36)  that  the  directors  might 
convert  paid-up  shares  into  stock;  (Art  38)  that  the  several 
holders  of  stock  should  be  entitled  to  participate  in  the  dividends 
and  profits  of  the  company,  according  tp  the  amount  of  their 
respective  interests  in  such  stock ;  and  such  interests  should,  in 
proportion  to  the  amount  thereof,  confer  on  the  holders  thereof 
respectively  the  same  privileges  and  advantages  for  the  purpose  of 
voting  at  meetings  of  the  company,  and  for  other  purposes,  as 
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M.  R.  would  have  been  conferred  by  shares  of  equal  amount  in  the 
1S75  capital  of  the  company ;  but  so  that  none  of  such  privileges  or 
Habbuon  advantages,  except  the  participation  in  dividends,  should  be  con- 
MiuoAN  ^^^^^d  ^J  <^y  ^^^  aliquot  part  of  consolidated  stock  as  would  not, 
Railway  Co.  ff  existing  in  shares,  have  conferred  the  like  privileges  and  advan- 
tages ;  (Art  69)  that  in  addition  to  the  sum  of  £250  per  annum 
each  director  should  also  be  entitled  to  receive,  as  further  remunera- 
tion for  his  services,  4  per  cent  of  the  net  profits  of  the  company 
which  should  remain  after  a  deduction  made  for  the  expenses  of 
the  company  and  for  the  reserve  fund  thereinafter  mentioned,  and 
for  the  payment  of  the  4  per  cent,  payable  to  Esea/ndon,  and  for 
interest  on  the  shares  of  the  company  to  the  extent  of  8  per  cent, 
per  annum ;  (Art  82)  that  during  the  construction  of  the  different 
sections  of  the  railway  the  produce  of  the  sections  opened  should 
be  applied  in  payment  of  the  general  expenses  of  the  railway,  the 
interest  on  the  company's  bonds,  and  interest  on  the  shares  issued 
to  the  extent  of  8  per  cent ;  the  deficiency,  if  any,  to  be  made  up 
out  of  capital ;  (Art  83)  that  after  payment  of  all  the  costs  and 
expenses  of  the  railway,  and  payment  of  the  percentage  on  profits 
payable  to  EscandaUt  and  the  percentage  payable  to  the  directors 
and  the  8  per  cent  interest  on  the  shares  issued  by  the  company, 
the  directors,  before  recommending  any  further  interest  or  divi- 
dend  to  be  paid  to  the  shareholders,  should  appropriate  4  per  cent, 
of  the  remaining  profits  as  a  reserved  fund  to  meet  contingencies. 

The  whole  of  the  original  share  capital  of  the  company,  with 
the  exception  of  about  £250,000,  was  issued,  and  the  shares  which 
were  issued  had  been  fully  paid  up. 

In  the  course  of  the  construction  of  the  railways  the  company 
expended  sums  in  excess  of  its  share  capital,  and  agreed  to  issue 
8  per  cent  bonds  in  satisfaction  of  the  claims  of  its  creditors. 

Such  bonds,  however,  were  not  issued,  but  special  resolutioDs 
were  passed  for  the  issue  of  preferred  shares  in  lieu  thereof  at  an 
extraordinary  general  meeting  of  the  company  held  on  the  11th  of 
November,  1874,  and  were  confirmed  at  a  second  extraordinary 
general  meeting  held  on  the  1st  of  December. 

Such  special  resolutions  were  as  follows : — 

''  1.  That  the  capital  of  the  company  shall  be,  and  hereby  is, 
increased  bv  the  addition  of  so  much  of  the  sum  of  £2,600,000  in 
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preferred  shares  of  £20  each  as  shall  (with  the  previous  consent  of  M.  B. 
the  Mexican  Grovemment)  be  issued  by  the  board  of  directors  to,  1875 
and  taken  by  creditors  of  the  company  as  fully  paid-up  shares  in  Habskon 
lieu  or  satisfaction  of  an  equal  amount  of  principal  moneys  owing  -^/ixxioax 
or  which  may  be  owing  by  the  company  on  bonds  bearing  interest  Railway  Oa 
at  the  rate  of  8  per  cent,  per  annum,  agreed  to  be  issued  in  satis- 
faction of  the  claims  of  its  creditors.  And  that  in  the  division  of 
the  net  profits  of  the  company  accrued  in  respect  of  any  half  year 
no  dividend  shall  be  paid  in  respect  of  any  share  of  the  original 
capital  until  the  holders  of  the  preferred  shares  issued  in  pursuance 
of  this  resolution  shall  have  received  a  dividend  at  the  rate  of  8 
per  cent,  per  annum  on  the  nominal  amounts  of  their  said  shares 
in  respect  of  that  half  year.  And  that  after  the  holders  of  the  said 
preferred  shares  shall  have  received  a  dividend  in  respect  of  any 
half  year  at  the  rate  of  8  per  cent,  per  annum  on  the  amounts  of 
their  shares,  no  further  dividend  shall  be  paid  to  them  on  those 
shares  in  respect  of  that  half  year,  and  no  deficiency  of  dividend 
to  either  class  of  shareholders  in  respect  of  any  one  half  year  shall 
be  made  good  out  of  any  excess  of  profits  in  respect  of  any  other 
half  year.  And  further,  that  in  case  any  surplus  of  the  capital 
assets  of  the  company  is  to  be  returned  to  shareholders  upon  the 
winding-up  of  the  company,  or  otherwise,  the  holders  of  the  pre- 
ferred shares  to  be  issued  in  pursuance  of  this  resolution  shall  be 
entitled  to  have  the  full  nominal  amount  of  their  said  shares 
returned  to  them  before  any  return  of  capital  is  made  in  respect  of 
any  shares  of  the  original  capital  of  the  company." 

*'2.  That  the  capital  of  the  company  shall  be,  and  is  hereby, 
increased  by  the  addition  thereto  of  so  much  of  the  sum  of 
£1,200,000  in  preferred  shares  of  £20  each  as  shall  be  issued  by 
the  board  of  directors  to,  and  taken  by  creditors  of  the  company 
in  satisfaction  of,  an  equal  amount  of  the  moneys  owing  by  the 
company  to  them  for  interest  accrued  before  the  year  1874.  And 
that  in  the  division  of  the  net  profits  of  the  company  accrued  in 
respect  of  any  half  year  no  dividend  shall  be  paid  in  respect  of  any 
share  of  the  original  capital  of  the  company  until  the  holders  of 
the  preferred  shares  issued  in  pursuance  of  this  resolution  shall 
have  received  a  dividend  at  the  rate  of  6  per  cent,  per  annum  on 
the  nominal  amounts  of  their  shares  in  respect  of  that  half  year. 
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M.  B.      And  that  after  the  last-mentioned  dividend  has  been  paid  no  farther 

1875       dividend  shall  be  paid  in  respect  of  the  said  preferred  shares  out 

HAtoBWN    of' the  profits  of  that  half  year,  and  no  deficiency  of  dividend  to 

jj^'         either  class  of  shareholders,  in  respect  of  any  one  half  year,  shall 

Railwat  Co.  be  made  good  out  of  any  excess  of  profits  out  of  any  other  half 

year." 

**  3.  In  the  division  of  the  net  profits  of  the  company  accrued  in 
respect  of  any  half  year  no  dividend  shall  be  paid  in  respect  of 
any  preferred  share,  which  in  pursuance  of  a  special  resolution 
(marked  2),  passed  on  the  day  of  passing  this  resolution,  shall  be 
issued  to,  and  taken  by,  a  creditor  of  the  company  in  satisfaction 
of  an  equal  amount  of  interest  owing  to  him  by  the  company, 
until  the  holders  of  the  preferred  shares,  which  in  pursuance  of  a 
special  resolution  (marked  1),  also  passed  on  the  day  of  the  passing 
of  this  resolution,  may  be  issued  to, 'and  taken  by,  creditors  of  the 
company  in  lieu  of  bonds,  shall  have  received  a  dividend  at  the 
rate  of  8  per  cent,  per  annum  in  respect  of  that  half  year/' 

The  bill  was  filed  on  the  'ISth  of  January,  1875,  by  George 
Sydney  "EarriBon^  on  behalf  of  himself  and  all  other  the  holders 
of  shares  in  the  original  capital  of  the  company,  except  the  Defen- 
dants, against  the  company  and  the  directors.  It  contained  state- 
ments to  the  foregoing  effect,  and  alleged  that  the  directors  had 
applied  for  and  expected  to  obtain  the  consent  of  the  Mexican 
Government  to  the  issue  of  preferred  shares  pursuant  to  the  reso- 
lutions, and  that  acting  under  colour  of  the  resolutions,  they 
threatened  and  intended  to  issue  to  the  creditors  of  the  company 
(who  were  willing  to  accept  the  same)  new  shares  of  the  company 
in  discharge  and  satisfaction  of  the  amounts  due  to  such  creditors, 
for  principal  and  interest,  and  to  attach  to  such  shares  a  pre- 
ferential dividend  of  8  per  cent.,  in  priority  to  the  holders  of  the 
original  share  capital,  and  also  (as  respects  the  new  shares  to  be 
issued  in  satisfaction  of  the  principal  moneys  due  to  such  creditors) 
a  right,  in  case  any  surplus  of  the  assets  of  the  company  was  to  be 
returned  to  shareholders  upon  the  winding-up  of  the  company  or 
otherwise,  to  have  the  full  nominal  amount  of  the  said  new  or  pre- 
ferred shares  returned  before  any  return  of  capital  was  made  to 
the  holders  of  the  original  shares. 

The  bill  charged  that  such  issue  of  preferred  shares  was 
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not  authorized  by  anything  contained  in  the  memorandam  or       M.B. 
articles  of  association^  and  was  in  excess  of  the  power  of  the  com-        1875 

pany ;  and  that  even  if  the  special  resolutions  could  operate  as  an  habbison 

alteration  of  the  articles  of  association  so  as  to  confer  on  the  com-  ..  ^' 

Mbxican 

pany  power  to  issue  preferred  shares,  such  an  alteration  would  be  Bailway  Co. 
inconsistent  with  the  fundamental  constitution  of  the  company ; 
and  prayed  that  it  might  be  declared  that  the  increase  of  the 
capital  of  the  company  by  the  issue  of  such  preferred  shares  was 
in  excess  of  the  powers]  of  the  company,  and  that  the  Defendants 
might  be  restrained  from  creating  any  shares  purporting  to  be 
preferred  shares  of  the  company,  pursuant  to  the  special  resolu- 
tions. 
The  company  demurred  to  the  bill. 

Mr.  SotUhgate,  Q.C.,  and  Mr.  Kekeioieh,  for  the  demurrer : — 

The  question  is,  whether  the  articles  of  association  authorize 
the  increase  of  the  capital  by  the  issue  of  preferred  shares  in  pur- 
suance of  the  special  resolutions.  Button  y.  Searbotimgh  Cliff 
Hold  Company  (1),  which  will  be  relied  on  as  an  authority  for 
the  bill,  and  Melhado  y.  MamiUon  (2),  are  distinguishable.  In 
each  of  these  cases  a  power  to  increase  the  capital  by  the  issue  of 
shares,  on  such  conditions  as  the  company  should  determine,  was 
held  not  to  authorize  the  issue  of  preferred  shares.  But  in  the 
present  case  there  is  power  to  increase  the  capital  by  the  issue  of 
new  shares,  ^'  with  and  subject  to  such  rules,  regulations,  privileges, 
and  conditions  "  as  the  company  shall  direct.  It  is  submitted  th^t 
a  preferential  right  to  dividends  is  a  privilege -within  the  meaning 
of  article  39,  and  that  the  demurrer  must  be  allowed. 

Mr.  FischeTy  Q.C.,  and  Mr.  Davey,  in  support  of  the  bill : — 

The  constitution  of  a  compcmy  incorporated  under  the  provi- 
sions of  the  Companies  Aet,  1862,  is  contained  in  the  memorandam 
of  association,  and  cannot  be  qualified  by  inconsistent  expressions 
occurring  in  the  articles  in  the  face  of  the  prohibition  against  altera- 
tion occurriDg  in  sect.  12  of  that  Act :  In  re  Financial  Corpora- 
tion (3).  ,  It  is  part  of  the  constitution  of  such  a  company,  in  the 

(1)  2  Dr.  &  Sm.  621.  (2)  21  W.  B.  619,  874. 

(9)  Law  Rep.  2  Ch.  714. 
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VL  B.      absence  of  a  stipulation  to  the  contrary,  that  the  shareholders 

1875       shall  participate  equally  in  the  profits.    To  create  a  new  class  of 

Habbmon    shareholders  with  a  preference  in  respect  of  dividends  over  the 

Mextoah     ^^&^  shareholders^  would  be  an  essential  alteration  of  the  con- 

Bailwat  Go.  stitution,  and  not  a  mere  matter  of  internal  regulation :  Bryon  v. 

Metropolitan  Saloon  Omnibua  Company  (1) ;  Hvtton  v.  Scarborough 

Cliff  Hotel  Company  (2) ;  Melhado  v.  Hamilton  (3).    It  is  sub- 

mitted,  therefore,  that  the  proposed  increase  of  capital  by  the 

issuing  of  new  shares  with  a  preference  dividend  is  in  excess  of  the 

powers  of  the  company.     It  has  been  argued  that  this  is  not  the 

case,  because  of  the  ambiguous  word  ''privileges"  occurring  in 

art.  39 ;  but  whatever  might  be  the  meaning  of  the  word  standing 

alone,  it  is  controlled  here  by  the  context,  it  being  clear  from 

articles  8, 13,  38,  69,  82,  83  that  the  intention  of  the  parties  to 

the  contract  was  that  all  the  shareholders  alike  should,  if  possible, 

receive  8  per  cent,  on  their  shares. 

Sib  G.  Jessel,  M.B. : — 

The  first  question  to  be  decided  is,  what  is  the  law  on  this 
subject?  I  am  bound  by  the  decisions  in  Hulton  y^  Searbarouffh 
Cliffy  Hotel  Company  (4),  not  only  by  the  decision  of  Lord  Chan* 
cellor  Weeiburi/y  but  also  by  the  decision  of  Vice-Chancellor 
Kinderttey,  although  that  is  a  decision  of  a  Court  of  co-ordinate 
jurisdiction.  It  is  not  a  recent  decision,  and  it  is  not  one  that 
I  can  take  upon  myself  to  pronounce  to  be  erroneous.  I  mention 
those  decisions  as  binding  upon  me,  because  I  desire  to  abstain 
from  expressing  any  opinion  of  my  own  as  to  the  correctness  of 
either  of  those  decisions. 

It  has  been  admitted  that  the  effect  of  the  second  decision  of 
Vice-Chancellor  Kinderdey,  in  Hutton  v.  Scarbcyrough  Cliff  Hotel 
Company^  is  no  more  than  this,  that  the  12th  section  of  the 
Companies  Act,  1862,  prohibits  any  alteration  of  the  conditions 
of  the  memorandum  of  association,  whether  such  conditions  are 
expressed  or  implied ;  and  if  the  memorandum  of  association  ia 
silent  upon  the  subject  of  the  terms  of  the  original  contract  under 

(1)  3  De  G.  &  J.  123.  (3)  21  W.  B.  619, 874, 

(2)  2  Dr.  &  Sm.  621.  (4)  2  Dr.  &  Sm.  514,  521 ;  4  D.  J.  &  S.  672. 
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which  the  company  was  formed,  then  there  is  an  implied  condition       M.  R. 
that  all  the  holders  of  shares  are  entitled  to  rank  equally  as  regards        1875 
diyidendy  without  any  preference  or  priority  between  themselves ;    habbison 
but  if  it  does  clearly  appear  upon  the  articles  of  association  that     i^ic^^^ 
that  was  not  the  meaning  of  the  original  contract,  then  there  is  Rau^way  Co. 
no  such  implication  of  law  as  to  the  meaning  of  the  memorandum 
of  association,  that  implication  being  rebutted  by  the  clear  terms 
of  the  contemporaneous  instrument.     It  was  asserted  that  the 
intention  to  confer  a  priority  must  clearly  appear  by  the  articles 
of  association.    But  that  argument  does  not  carry  the  case  any 
further,  because  if  the  true  construction  of  an  instrument  is  once 
discovered  by  ordinary  rules  of  interpretation,  then  that  construe- 
tion  does  clearly  appear  upon  the  written  instrument,  that  is,  wiili 
sufficient  clearness  for  the  Court  to  act  upon  it.   So  that,  after  all, 
the  real  question  to  be  decided  is,  whether  or  not,  according  to 
the  true  construction  of  these  articles,  the  company  has  or  has  not 
power  to  issue  shares  to  which  a  preferential  dividend  shall  be 
attached. 

The  formation  of  the  company  is  peculiar.  The  memorandum 
of  association  is  silent  upon  the  point ;  it  simply  gives  the  number 
of  the  original  shares,  and  there  it  stops.  The  articles  of  associa- 
tion clearly  contemplate  an  increase  of  capital,  and  the  question 
is,  upon  what  terms  that  capital  can  be  increased.  It  is  to  be 
observed  that  in  the  construction  of  these  articles  we  must  not  pay 
too  much  attention  to  the  technical  meaning  of  some  of  the  terms 
used.  Some  of  those  terms  are  used  indifferently,  either  in  a 
popular  sense,  or  a  technical  sense.  The  first  article  to  whicli 
attention  has  been  drawn,  and  which  it  is  necessary  to  discuss,  i.s 
the  8th,  by  which  Escandon  is  to  be  '^  entitled  to  receive,  and  shall 
be  paid  in  perpetuity,  4  per  cent,  of  the  net  profits  of  the  company 
in  each  year,  after  payment  of  all  charges  and  expenses  whatsoever, 
and  after  payment  of  a  dividend  to  the  shareholders  of  8  per  ceut. 
per  annum."  The  word  there  used  is  "  dividend,"  and  I  thiuk  that 
is  the  correct  word  to  use,  when  you  find  afterwards  out  of  what 
fund  the  8  per  cent  is  to  be  paid.  The  next  article  is  the  13th, 
and  there  the  draftsman  departs  from  the  ordinary  use  of  technical 
language,  and  begins  in  this  way :  **  All  interest  or  dividends  which 
shall  be  declared  on  the  shares  of  the  company  shall  be  payable 
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M, B,      half-yearly  in  London^  Paris,  aud  Mexieo"  Now, strictly  speaking, 
1875        interest  is  not  payable  upon  the  shares  of  the  company,  though 
Hasbibok    dividends  are,  being  dividends  payable  oat  of  net  profits.    But 
Mexican     ^^^^^  ^6  Varies  his  language  from  "dividends"  to  "interest  or 
BAiLWATCk).  dividends."  Then  we  come  to  the  38th  article.  There  is  a  previous 
article  which  provides  that  shares  may  be  converted  into  stock. 
The  stockholders  are  to  have  **  the  same  privileges  and  advantages, 
for  the  purpose  of  voting  at  meetings  of  the  company,  and  for  other 
purposes,  as  would  have  been  conferred  by  shares  of  equal  amount 
in  the  capital  of  the  company,  but  so  that  none  of  such  privileges 
or  advantages,  except  the  participation  in  the  dividends  and  profits 
of  the  company,  shall  be  conferred  by  any  such  aliquot  part  of 
consolidated  stock  as  would  not,  if  existing  in  shares,  have  con- 
ferred such  privileges  or  advantages."    There  is  an  observation 
to  be  made  upon  that  article,  that  whatever  meaning  the  word 
"privileges"  may  have,  standing  per  m,  it  does  in  that  article 
include  participation  in  dividends  and  profits,  or,  to  speak  more 
£U3curately,  the  right  so  to  participate. 

[His  Honour  then  read  the  39th  article,  and  continued : — ] 
Words  of  larger  import  could  hardly  be  imagined.  Yet  it  is 
said  that  the  language  is  not  sufficient  to  convey  the  power  to 
authorize  the  shares  which  are  issued  for  the  purpose  .of  in- 
creasing the  capital  to  be  issued  with  the  privilege  of  having 
attached  to  them  a  preferential  dividend.  The  capital  is  to  be 
raised  or  to  be  increased  "  in  such  manner,  and  with  and  subject 
to  such  rules,  regulations,  privileges,  and  conditions,"  as  the  com- 
pany may  think  fit.  I  can  find  no  such  limit  either  in  the  term 
"  privilege  "  or  in  the  term  "  condition  "  as  has  been  suggested. 
It  seems  to  me  that  they  are  words  of  extensive  meaning,  and 
fully  ample  to  cover  all  that  is  proposed  to  be  done.  I  should  say, 
had  I  not  heard  a  long  argument  upon  the  i^ubject,  that  they  are 
words  free  from  ambiguity  and  do  not  raise  any  doubt  as  to  their 
meaning.  I  think  that  there  is  no  limit  to  the  privilege  that  may 
be  attached  to  the  shares  by  the  general  meeting,  so  far  as  regards 
participation  in  dividends,  or  any  other  right  whatever. 

But  then  it  is  suggested  that  some  other  clauses  control  it. 
The  40th  article  appecurs  to  me  to  support  the  construction  I  have 
mentioned  of  the  preceding  article,  if  it  required  any  support 
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whatever,  which  I  do  not  think  it  does.     It  excepts  what  is       m.B. 
"otherwise  directed  in  the  resolution  authorizing  the  same ;"  that        1875 

is,  it  implies  that  the  resolution  authorizing  the  same  may  direct  Hi^suoN 

that  the  shares  so  issued  shall  be  treated  in  a  manner  altoofether  ,,  ^* 

J^  Mexican 

different  from  the  manner  in  which  they  would  be  treated  if  they  Kailwat  Go. 
were  considered  as  part  of  the  original  capital.    The  argument  in 
support  of  the  bill  is,  that  there  is  no  power  to  issue  shares  that 
shall  not  carry  an  equal  right  with  the  original  shares  to  participa- 
tion in  dividends. 

Another  clause  that  I  have  been  referred  to  is  the  69th,  where 
tlie  word  used  is  "  interest."  But,  having  traced  the  history  of 
this  term  throughout  the  articles,  I  cannot  accede  to  the  argument 
that  the  8  per  cent,  is  other  than  a  dividend.  The  82nd  article  is 
limited  to  the  period  of  construction  of  the  line,  and  there  the 
word,  no  doubt,  is  "  interest."  The  83rd  article  also  has  the  word 
"  interest."  The  thing  is,  as  I  said  before,  correctly  described  as  a 
dividend,  because  you  pay  your  expenses  before  you  get  to  the 
payment  of  8  per  cent.  In  other  words,  the  result  of  the  articles 
is  this,  that  you  do  not  pay  more  than  8  per  cent,  in  the  shape  of 
dividend  to  the  shareholders  until  you  have  set  aside  a  reserve 
fund  of  4  per  cent.,  and  have  obtained  the  sanction  of  a  general 
meeting  to  such  further  distribution  of  profits. 

Those  are  all  the  articles  to  which  my  attention  has  been  drawn ; 
and  I  think  it  does  fairly  and  clearly  appear  from  them  that  there 
is  no  limit  to  the  power  of  the  company  to  issue  new  shares  with  a 
preference  dividend.  But  there  is  one  observation  upon  the  39th 
article  that  occurred  to  me  during  the  argument.  The  power  is 
not  confined  to  an  increase  of  capital  by  the  issuing  of  new  shares 
and  stock,  it  extends  to  the  raising  of  money  by  bonds.  Now  the 
interest  to  be  paid  upon  such  bonds  would  precede  the  dividend 
upon  the  shares,  and  it  appears  to  me  that  that  shews  strongly 
that  the  meaning  of  the  draftsman  was,  that  the  company  might 
attach  a*  preferential  payment  to  anything  issued  under  the  39th 
article,  whether  bonds  or  shares. 

But  the  peculiarity  of  the  case  does  not  quite  stop  there,  for, 
having  agreed  to  issue  the  8  per  cent,  bonds,  the  company  now 
propose  to  issue  these  new  preference  shares  bearing  the  same  rate 
of  interest  to  the  bond-holders;   so  that,  instead  of  derogating 
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HB.      from  the  rights  of  the  original  shareholders,  they  are  in  fact 

1875       assisting  them.    In  other  words,  instead  of  having  the  right  to 

Haukisuk    demand  both  principal  and  interest  before  the  other  shareholders 

_^^*  can  get  anything,  to  the  imminent  danger  of  destroying  the  com- 

Railway  Co.  pany,  the  creditors  are  now  restricted  to  a  demand  for  interest 

only,  and  that  only  if  the  revenue  of  the  company  is  sufficient  to 

pay  it.    It  is  plain,  therefore,  that  what  is  proposed  to  be  done 

does  not  in  any  shape  or  way  derogate  from  the  original  right  of 

the  shareholdera 

Taking  the  whole  matter  into  consideration,  I  have  arrived  at 
the  conclusion  that  what  is  proposed  to  be  done  is  proper  to  be 
done,  and  therefore  I  shall  allow  the  demurrer. 

Then  comes  the  question  of  costs.  I  must  say,  if  contracts  are 
drawn  in  the  way  thia  contract  has  been  drawn,  I  cannot  be  sur- 
prised at  persons  not  thoroughly  understanding  their  meaning  at 
first  sight ;  and  I  do  not  think  that  the  directors,  in  a  case  of  this 
kind,  ought  to  complain  of  the  result  if,  as  I  intend,  I  make  no 
order  as  to  costs. 

Solicitors  for  the  Plaintiff:  Messrs.  Bandall  &  Angier. 
Solicitors  for  the  Defendants :  Messrs.  Freshfields  i&  WiUiariis. 
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SORUTTON  V.  PATTILLO.  v.-CM. 

[1870    S.    250.]  }^ 

Wife^s  Property — Seduction  into  Pos&ession. 

A  woman  having  a  sum  of  money  deposited  with  a  merchant,  and  stand- 
ing in  her  name,  married  a  man  whom  she  afterwards  accompanied  on  a 
voyage,  and  both  were  drowned  at  the  same  time.  The  money  was  trans- 
ferred by  the  merchant  into  the  names  of  the  husband  and  wife ;  bat  the 
only  direction  given  to  the  merchant  by  the  husband  was  to  keep  this 
property  separate  from  his  other  moneys.  The  husband  by  his  will,  after 
reciting  that  his  wife  had  previously  to  her  marriage  deposited  with  the  mer- 
chant this  mooey,  which  was  standing  in  her  name,  disposed  of  the  property 
as  his  own : — 

Beld,  that  the  husband  had  done  no  act  to  reduce  the  wife^s  money  into 
possession,  and  that  it  would  go  to  her  personal  representatives. 

Petition. 

The  Petition  stated  that  CcUherine  Etvin,  the  widow  of  a  captaia 
of  a  merchant  vessel,  had  become  possessed  of  his  property  on  liis 
death  to  the  amount  of  £752^  which  was  deposited  in  the  hands 
of  Messrs.  SeruUon  &  Go,,  shipbrokers.  Catherine  Ewin  afterwards 
married  Augustus  Edward  Morris^  also  the  captain  of  a  merchant 
vessel,  belonging  to  Messrs.  Scrutton^  Sons,  dt  Co. 

In  March,  I8669  A.  E.  Morris  made  his  will,  and  on  the  llth  of 
November,  1866,  he  executed  the  following  codicil  to  his  will : — 

'^  Whereas  my  wife  previous  to  her  marriage  with  me  deposited 
with  Messrs.  Scrutton,  Sons,  (&  Co.  the  sum  of  £750,  which  said 
sum  is  now  standing  in  the  name  of  my  said  wife,  now  I  do  hereby 
in  the  event  of  myself  and  my  wife  dying  about  the  same  time 
give  and  bequeath  the  said  sum,  or  any  other  sum  of  money  that 
may  be  standing  in  the  name  of  my  said  wife  with  Messrs.  SeruUon, 
Sons,  &  Co.,  or  any  other  person  or  persons,  in  manner  following, 
that  is  to  say :  the  sum  of  £100  part  thereof  to  William  and 
Catherine  PattiUo,  the  father  and  mother  of  my  said  wife,  or  to  the 
survivor  of  them ;  the  remainder  to  and  between  the  children  of 
James  and  Margaret  PattiUo,  to  and  between  the  children  of 
Thomas  and  EUssabeth  Maelntire^  to  James  Black,  and  to  Bobert 
Blade,  or  to  the  survivor  or  survivors  of  them,  in  equal  shares." 


V. 

Pattillo. 
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V.-O.  M.         In  the  beginning  of  the  year  1868  Catherine  Morris  accom- 

1875       panied  her  husband  Captain  Morris  on  a  voyage  in  the  ship 

SoBtTTTOK    Joseph  Hume,  which  was  run  down  by  another  vessel  in  May^ 

1868,  and  foundered,  and  both  Captain  Morris  and  his  wife  were 

drowned  at  the  same  time. 

It  appeared  that  after  the  death  of  Mrs.  Morrises  first  husband 
the  above  sum  of  £752  was  transferred  into  her  name  in  the  books 
of  Messrs.  ScruMon  &  Co.,  and  when  she  married  the  testator  it 
was  still  standing  in  her  name  in  the  said  books,  but  the  money 
was  subsequently  transferred  to  an  account  headed  ''  Captain  and 
Mrs.  Morris" 

The  Petitioner  was  the  personal  representative  of  Mrs.  Morris^ 
and  the  Petition  prayed  that  the  £752  so  standing  in  the  boolvs  of 
Messrs.  Scrutton  &  Co.  might  be  paid  over  to  him. 

The  question  now  raised  was,  whether  the  £752  properly  be- 
longed to  Captain  Morris  at  the  time  of  his  death,  or  whether  it 
remained  the  property  of  his  wife  and  passed  to  her  legal  personal 
representatives. 

Mr.  Thomas  Scrviton,  of  the  firm  of  Scrutton,  Sons,  &  Co.,  stated 
in  an  affidavit,  that  Captain  Morris  had  given  directions  to  the 
firm  to  keep  this  money  separate  and  distinct  from  his  other 
property  in  their  hands.  The  witness  could  recollect  no  other 
directions  given  by  the  testator  as  to  the  money. 

It  was  also  in  evidence  that  both  Captain  and  Mrs.  Morris  had 
drawn  drafts  upon  this  fund  which  had  been  honoured  by  the 
merchants. 

Mr.  J.  Pearson,  Q.C.,  and  Mr.  E.  Bohertson,  in  support  of  the 
Petition : — 

It  is  admitted  by  all  parties  in  this  case  that  it  cannot  be 
ascertained  which  of  the  two  persons.  Captain  Morris  or  his  wife, 
Catherine  Morris^  died  first ;  therefore  the  question  is,  whether 
Captain  Morris  had  reduced  into  possession  this  sum  of  £752, 
which  was  his  wife's  property  when  he  married  her.  By  the  codicil 
to  his  will  he  disposed  of  the  money,  and  provided  for  the  event 
which  happened — ^that  of  the  two  dying  at  the  same  time ;  but 
this  is  no  proof  that  he  had  done  any  act  to  reduce  it  into  posses- 
sion.   At  the  date  of  the  codicil  the  money  was  standing  in  the 


V, 

Pattillo. 
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books  of  Messrs.  Seruiton  dt  Co.  to  an  account  headed  "  Captain     V.-0.  M. 
and  Mrs.  Morris/'  and  there  ^is  the  eyidence  of  Thomas  ScruUon        1875 
that  Captain  Morris  directed  them  to  keep  this  money  separate    sgbutton 
and  distinct  from  his  other  property  in  their  hands.     It  is  sub- 
mitted that  his  direction  to  keep  the  money  separate  is  evidence 
that  he  i^did  not  intend  to  exercise  any  act  of  ownership  over  it. 
There  is  no  evidence  that  it  was  directed  to  be  placed  in  the  joint 
names  of  the  husband  and  wife^  this  must  have  been  done  in  a 
purely  voluntary  manner  by  Messrs.  Scrutton  dt  Co.    Prima  facte, 
then,  the  money  was  the  property  of  the  wife^  and  we  seek  to  have 
it  paid  over  to  her  representatives ;  the  burthen,  therefore,  rests 
on  the  husband's  representatives  to  shew  that  he  ever  reduced  it 
into  possession. 

Mr.  Glasse,  Q.C.,  and  Mr.  J.  CuUer,  for  the  administrator  of 
Captain  Morris : — 

The  testator  by  the  codicil  to  his  will  assumed  to  dispose  of 
this  property,  and  we,  therefore,  say  that  the  burden  of  shewing 
it  was  not  his  rests  with  the  representatives  of  the  wife.  There  is 
evidence  that  the  testator  directed  the  money  to  be  kept  separate 
and  distinct,  and  the  fact  that  after  the  marriage  the  money  was 
transferred  to  a  new  account  by  the  firm,  and  placed  in  the  names 
of  Captain  and  Mrs.  Morris,  shews  that  Captain  Morris  exercised 
a  control  over  it,  and  must  have  believed  that  he  had  done  all 
that  was  necessary  to  make  the  property  his.  He  would  not  other- 
wise have  disposed  of  it  by  the  codicil  to  his  wilL  The  fact  of  his 
drawing  out  a  portion  of  the  money  is  also  sufficient  to  cause  a 
reduction  into  possession  of  the  whole  fund. 

[As  to  the  onus  of  proof  they  cited  Wing  v.  Angrave  (1); 
In  re  Lewes'  Trusts  (2)  j  In  re  Phene's  Trusts  (3) ;  Underwood  v. 
Wing  (4). 

Mr.  Whitehome,  for  Messrs.  Scrutton  &  Co. 
Mr.  W.  F.  Bdbinson^  for  other  parties. 

(1)  8  H.  L.  0. 188.  (3)  Law  Rep.  5  Ch.  139. 

(2)  Law  Bep.  11  £q.  286 ;  Ibid.  (4)  4  D.  M.  ft  0.  638. 
6  Ob.  356. 
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v.^.  M.     Sir  E.  Matin?,  V.C. :— 

1^  The  circumstances  of  this  case  are  rather  peculiar.    It  appears 

80RUTTON  that  Captain  Emn,  the  captain  of  a  merchant  ship,  died  in  1865, 
Pattillo.  Ai^d  his  widow  became  possessed  of  his  property,  amounting  to 
£752,  which  was  at  the  time  of  Captain  EwirCs  death  deposited 
with  the  firm  of  SeruUon  &  Go.^  who  were  the  owners  of  the  ship 
of  which  he  was  captain ;  and  after  his  death  the  money  was  trans- 
ferred into  the  name  of  his  widow,  and  was  standing  to  an  account 
headed  with  her  name  on  the  28th  of  February,  1866.  The 
widow  afterwards  married  Captain  Augustus  Edward  Morris^  who 
was  also  the  captain  of  a  ship  owned  by  Messrs.  Scrutton  &  Co,^ 
and  she  went  with  her  husband  on  a  voyage.  The  ship  in  which 
they  sailed  was  run  into  by  another  vessel,  and  it  foundered,  and 
both  the  husband  and  wife  were  drowned.  Now  if  anything  had 
been  done  by  Captain  Morris  by  which  he  had  exercised  an 
ownership  over  the  fund  in  question,  then  the  money  would  have 
been  reduced  into  possession  by  him,  and  being  reduced  into  pos- 
session, then  it  is  clear  that  those  persons  claiming  under  him 
would  be  entitled  to  the  money,  and  so  also  the  money  would 
belong  to  his  representatives  if  Captain  Morris  had  survived  his 
wife,  but  as  they  both  died  under  the  circumstances  I  have  stated, 
it  is  impossible  to  prove  which  of  them  died  first.  For  the  purpose 
of  shewing  that  the  husband  had  a  right  to  dispose  of  his  wife's 
property,  you  must  either  prove  that  she  died  before  him  or  that 
he  reduced  the  property  into  possession  during  his  life.  And  for 
this  purpose  conjecture  will  not  do,  you  must  have  proof  of  the 
fact  What  then  is  the  proof?  It  appears  that  about  a  month 
before  the  marriage  tUs  sum  of  £752  ceased  to  stand  in  the 
books  of  the  firm  to  the  credit  of  the  wife,  for  I  find  upon  ex- 
amining the  books  of  the  firm,  which  are  kept  in  the  UBual  correct 
style  of  merchants  in  general,  that  the  money  ia  entered  on  a  page 
to  which  there  is  no  heading,  but  in  the  comer  I  observe  that  the 
words  Captain  and  Mrs.  Morris  are  written  in  pencil.  The  con- 
clusion I  draw  from  this  is,  that  Messrs.  SonUton  <t  Co.  knew  the 
money  had  belonged  to  Mrs.  Morris's  first  husband,  and  that  it 
then  belonged  to  her,  but  they  did  hot  exactly  know  in  what 
name  it  was  then  to  be  entered,  consequently  until  they  had  some 
information  upon  the  subject  they  entered  it  in  blank  and  wrote 


V. 

Pattillo. 
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in  the  comer  the  names  of  Captain  and  Mra  Morris  to  indicate  to     V.-O.  H. 
whom  it  belonged.    Then  the  account  is  subsequently  transferred       1S75 
to  another  book,  and  there  we  find  it  entered  under  the  heading    gCBurroK 
Captain  and  Mrs.  Morris,  which  leads  me  to  believe  that  the  clerk 
who  entered  the  account,  seeing  those  names  in  pencil,  thought  he 
was  doing  right  in  entering  the  amount  to  the  credit  of  Captain 
and  Mrs.  Morris,  and  did  so  without  any  authority  upon  the 
subject.    But  to  prove  that  the  property  was  reduced  into  pos- 
session by  Captain  Morris  it  must  be  shewn  that  this  was  done  by 
his  express  direction.    There  must  be  positive  proof  whether  it 
was  done  by  his  direction  or  not.    It  appears  that  both  Captain 
Morris  and  his  wife  drew  upon  this  fund.    Mrs.  Morris  wrote  a 
letter  to  the  firm  requesting  them  to  pay  a  sum  of  money  to  her 
parents,  and  this  letter  was  honoured,  in  so  far  that  the  firm, 
knowing  that  the  money  had  belonged  to  Mrs.  Morris,  made  no 
objection  to  the  payment  of  a  sum  of  money  out  of  it  to  the 
person  named  in  the  letter.    In  other  words,  they  honoured  her 
cheque.    But  not  only  did  Mrs.  Morris  draw  upon  the  fund,  but 
Captain  Morris  also  drew  upon  it.    I  put  this  question  during  the 
argument,  suppose  a  wife  upon  her  marriage  is  possessed  of  a  sum 
of  £1000,  and  her  husband  draws  out  £100,  portion  of  his  wife's 
property,  does  that  prove  that  he  reduced  into  possession  the  re- 
maining £900?    I  am  clearly  of  opinion  that  it  does  not.    If 
there  is  a  large  sum  belonging  to  the  wife,  and  part  of  it  is  dealt 
with  by  the  husband  either  by  drawing  cheques  upon  it  or  other- 
wise, all  that  he  does  not  deal  with  remains  in  the  possession  of 
the  wife.    If  there  was  clear  evidence  that  Captain  Morris  in- 
tended to  reduce  this  property  into  possession  then  there  could  be 
no  question  that  those  persons  who  claimed  under  him  would  be 
entitled,  but  what  is  the  evidence  ?    There  is  an  affidavit  made  by 
Mr.  Thomas  ScrtUton,  one  of  the  firm,  in  which  he  says  that  he 
does  not  remember  whether  Captain  Morris  or  his  wife  ever  gave 
any  special  instructions  as  to  how  this  sum  was  to  be  dealt  with, 
except  that  Captain  Morris  directed  it  should  be  kept  separate 
and  distinct  in  the  books  of  the  firm  from  the  rest  of  the  money 
belonging  to  him ;  the  meaning  of  this  probably  was^  that  knowing 
it  to  have  been  his  wife's  he  did  not  wish  it  mixed  up  with 
his  own  accounts,  but  this  is  no  evidence  to  shew  that  he  ever 
Vol.  XIX.  2D  2 
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y.-G.  M.     dealt  with  the  property  as  his  own  or  intended  to  redace  it  into 

1S75       possession. 
SoBUTTON        There  is  no  further  evidence  to  prove  the  case,  and  under  these 
Ta'ttillo     <^^^^^^^^<^^  ^y  opinion  is  that  the  persons  claiming  under 

Captain  Morris's  will  have  no  right  to  the  fund,  and  it  must  go  to 

the  legal  personal  representatives  of  the  wife. 

Strictly  speaking,  the  costs  would  follow  the  result  and  the 
losing  party  would  have  to  pay  the  costs,  but  as  the  question  is 
a  fair  question  to  raise,  and  the  parties  not  objecting,  I  think  all 
the  parties  to  this  petition  should  have  their  costs  out  of  the  fund. 

Solicitors  for  the  Plaintiff:  Messrs.  Pitman  dt  Lane. 
Solicitors  for  the  Defendants :  Messrs.  Nash,  Fidd,  dt  Mathews. 
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HEALEY  V.  COBPORATION  OF  BATLEY.  v-o.  B. 

1875 


m  10. 


[1872    H.    213.] 

Jan.  16, 19, 
FMio^Bighi  of   Way^DedicaU(m'^Uaer-'Int«rmpU(m^^8treei^^^Eig^        20,22; 

repairable  by  the  InhaibitatUs  at  large  " — General  Highway  Act^  1835  (JS  &  Q 

Win.  4,  c.  60),  88.  23,  62— PttWic  JTcoZ^A  -4c^,  1848  (11  <fc  12  Fic*.  c.  63), 

«.  69— P«Wic  5ea/*^  ^rf  (1848)  Amendment  Act,  1852  (15  <fe  16  Ftcf. 

c.  42),  8. 18. 

In  January,  1850,  the  owner  in  fee  of  a  plot  of  land  near  a  town  demised 
the  coals  under  it  for  six  years,  to  K,  the  owner  in  fee  of  the  adjoining  land ; 
and  in  the  lease  was  an  agreement  that  a  street,  to  be  called  Union  Street^ 
should  within  five  years  be  made  across  the  land  under  which  the  coal  lay 
and  KJ8  land ;  that  a  sewer  should  be  made  under  such  road  ;  that  the  lessor 
and  lessee  should,  at  their  own  cost,  constract  and  repair  so  much  of  the 
said  road  and  sewer  as  should  extend  along  their  respective  lands ;  and  that 
the  road  should  be  used  as  a  public  road  for  all  purposes  for  ever  thereafter, 
and  should  be  maintained  by  each  of  the  parties  so  far  as  the  same  should 
extend  over  his  land,  until  the  same  should  be  adopted  by  the  surveyor  of 
highways.  The  road  and  sewer  were  never  made,  and  there  was  no  dedication 
of  a  highway  to  the  public  by  notice  under  the  Highway  Act*  A  brickfield, 
and  afterwards  (in  1851)  a  colliery,  were  opened  on  K^9  land,  and  gaps  were 
opened  through  which  access  was  obtained  to  the  premises  for  carts  and 
foot-passengers.  In  1869  posts  and  chains  were  placed  across  one  of  the 
openings,  but  after  a  few  months  the  chains  were  removed.  In  1870  K*8 
land  was  sold,  and  in  1871  conveyed  to  the  Plaintiflf  in  fee,  and  in  1872  the 
Local  Board  of  Health  called  upon  him  to  sewer  and  pave  the  allied  street 
under  the  Public  Health  Act,  1848  :— 

Hdd,  that  the  agreement  in  the  expired  lease  had  been  abandoned  and 
oould  not  be  enforced ;  and  that  it  did  not  amount  to  a  dedication  of  a  right 
of  way  to  the  public. 

Circumstances  which  will  be  held  to  amount  to  an  interruption  sufficient 
to  prevent  a  public  right  of  way  being  acquired  by  user. 

Public  highways  are  generally  repairable  by  the  public :  and  an  owner  of 
land  in  the  suburb  of  a  town  who  allows  the  public  to  pass  over  his  land, 
but  who  does  not  make  a  road  at  his  own  expense,  nor  propose  to  dedicate  a 
highway  to  the  public  by  notice  under  the  Highway  Act^  nor  undertake  to 
keep  the  road  in  repair  for  twelve  months  with  a  view  of  throwing  the 
future  care  and  expense  of  the  highway  on  the  surveyor  and  the  general 
rate  under  the  same  Act,  is  not  liable  to  be  compelled  to  sewer  and  pave  the 
road  as  a  street  under  the  69th  section  of  the  FMic  Health  Act^  1848. 

Motion  for  decree. 
On  the  6th  of  May^  1872^  the  Corporation  of  BaUey^  Yorhshire^ 

acting  as  a  Local  Board  of  Health,  issued  a  notice  under  the 

22>2  2 
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V.-O.  B.      69th  section  of  the  PiMie  Health  Ad,  1848  (11  &  12  Vict  c  63), 

1875       signed  by  Thomas  Dean,  Town  Clerk  and  Clerk  to  the  Local  Board, 

HftALSY     addressed  to  Joseph  Eealey,  as  ''the  owner  of  certain  premises 

OoRPORAwoN  fi^^tii'^g*  adjoining,  or  abutting  upon  a  certain  street  called  Union 

OF  Batliy.  Street,'*  within  the  borough,  giving  him  notice  to  "  sewer,  level, 

pave,  flag,  and  channel  the  same  "  within  six  weeks  from  the  date, 

in  a  manner  which  the  notice  proceeded  particularly  to  specify, 

'*  to  the  satisfaction  of  the  Local  Board  or  their  surveyor/' 

In  answer,  Mr.  Eedleif*s  solicitors  wrote  on  the  14th  of  July, 
stating  that  he  was  prepared  to  contest  the  right  of  any  one  to 
use  the  road,  and  refused  to  put  himself  to  the  cost  of  paving  and 
sewering  that  which  he  considered  to  be  his  own  private  property. 
They  said  they  should  be  glad  to  hear  as  to  the  grounds  upon 
which  it  was  contended  that  the  property  was  a  street  which  Mr. 
Healey  was  liable  to  repair. 

A  correspondence  followed ;  and  on  the  29th  of  August,  the 
Corporation  entered  upon  and  took  possession  of  that  part  of  the 
Plaintiff's  premises  which  they  alleged  to  be  Union  Street,  and 
were  proceeding  to  remove  the  soil. 

The  bill  was  filed  on  the  2nd  of  September,  1872,  by  Joseph 
Healey  against  the  Corporation  and  Thomas  Dean,  and  an  interim 
order  for  an  injunction  was  made  on  the  same  day.  The  Defen- 
dants filed  their  answer  on  the  5th  of  November,  1872,  and  on  the 
21st  of  November  the  order  for  injunction  was  ordered  to  stand  to 
the  hearing  of  the  cause. 

From  the  bill  and  answer  the  following  state  of  facts  appeared : — 

The  plot  of  land  in  question,  hereafter  referred  to  as  **  the  Plain- 
tiff's premises,"  comprised  about  1a.  1b.  18p.,  situate  at  Clark 
Oreen,  near  Bailey,  and  had  on  it  a  mill,  workshops,  and  engine- 
house,  where  the  Plaintiff  carried  on  his  business  of  a  mungo  and 
shoddy  manufacturer. 

In  about  1847,  the  Plaintiff's  premises,  together  with  other  land 
on  the  east  side  of  the  same,  and  situate  between  them  and  WeU 
linffton  Street  and  New  Street,  belonged  to  one  Godfrey  Higgins 
who  in  about  1848  sold  the  Plaintiffs  premises  to  Matthew  Kaye. 
The  Plaintiff's  premises  consisted  of  a  four-sided  piece  of  land,  then 
a  grass  field,  bounded  on  the  south  and  east  sides  by  a  stone  wall, 
and  on  the  north  and  west  by  a  quick  fence.  The  southern  bound- 
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ary,  which  ran  obliquely  downwards  in  an  acute  angle  towards  the     y.-0.  B. 
sonth-weet,  abutted  on  the  Clark  Oreen  Rood.    Along  the  eastern       1875 
boundary  was  a  public  right  of  way.  HbIlby 

In  about  1850,  Maithew  Kays  turned  the  Plaintiff's  premises  ^     ** 

-     .  *  GOBFOBATIOK 

into  a  brickfield.  of  Batuet. 

Shortly  before  1850,  Godfrey  HiggvM  sold  the  land  to  the  east 
of  the  Plaintiff's  premises  to  Henry  Achroyd  in  fee  simple,  and 
before  the  conyeyance  was  executed,  by  a  deed  dated  the  1st  of 
January,  1850,  and  made  between  Eiggins  of  the  first  part, 
Aehreyd  of  the  second  part,  and  Kaye  of  the  third  part,  Higgtm 
and  Aekrayd  demised  to  Kaye,  for  a  term  of  six  years  from  the 
date  of  the  deed,  two  seams  of  coal  under  the  land  so  purchased 
by  H.  Aekroyd,  and  the  deed  contained  a  covenant  in  the  following 
terms : — 

''  Lastly,  it  is  hereby  agreed  that  a  street  or  road  of  ten  yards  in 
width,  to  be  called  *  Union  Street,*  shall,  within  five  years  from  the 
date  hereof,  be  formed  and  opened  over  and  along  the  said  close  called 
Chamber  Lane  Ing,  and  over  and  along  a  close  adjoining  thereto 
called  Om  Bill  Close,  purchased  by  the  said  Matthew  Kaye  from  the 
said  Qodfrey  Higgins,  and  that  a  sewer  shall  be  made  under  such 
road,  the  bottom  of  which  shall  be  six  feet  below  the  surface  of  the 
ground,  and  such  sewer  shall  be  twenty  inches  in  width  and  two 
feet  in  height  for  the  whole  length  of  the  said  road,  and  that  each 
of  them  the  said  Qodfrey  Higgins  and  Matthew  Kaye  shall  at  his 
own  costs  form,  construct,  and  repair  so  much  of  the  said  road  and 
sewer  as  shall  extend  along  the  respective  lands  belouging  to  him ; 
and  that  the  said  road  shall  be  used  as  a  public  road  for  all  pur- 
poses whatsoever  for  ever  hereafter,  and  shall  be  maintained  by 
each  of  them  the  said  parties,  so  far  as  the  same  may  extend  over 
the  land  belonging  to  him,  until  the  same  shall  be  taken  and 
adopted  by  the  surveyors  of  the  highways  of  BaUey  aforesaid." 

The  site  of  the  proposed  Union  Street  was  a  strip  of  land  run* 
ning  from  the  eastern  boundary  of  the  Plaintiff's  premises  to  Clark 
Oreen  Bead  across  the  southerly  portion  of  the  Plaintiff's  premises, 
and  dividing  it  into  two  unequal  parts. 

The  answer  stated  that  ^'  in  pursuance  of  the  agreement "  above 
mentioned,  ''  the  sewer  which  it  Vas  thereby  agreed  should  be 
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V.-O.  B.     made  under  the  said  road  was,  before  the  year  1854,  partly  con- 

1875        strncted  thereunder ;"  and  that  *'  in  farther  pursuance  of  the  said 

Healet     agreement^  a  street  or  road  was  in  or  about  the  year  1854  formed 

CoBPORATioN  ^^^^  *^®  Plaintiff's  premises  and  the  premises  adjoining  them  on 

OP  Batley.   the  east  side,  running  in  the  direction  hereinbefore  in  that  behalf 

mentioned  to  the  junction  of  the  said  two  streets,  New  Street  and 

Wellington  Street,  where  it  ended  and  now  ends.    Tliis  street,  after 

having  been  formed,  was  called  Union  Street,  and  was  thrown  open 

to  be  used  by  the  public." 

The  above  statement  was,  however,  denied ;  and  the  result  of 
the  evidence  was  held  to  be  that  the  making  of  the  sewer  and 
road  was  never  commenced. 

No  dedication  to  the  public  by  notice,  as  prescribed  by  the 
23rd  section  of  the  OenercU  Highway  Act,  1835  (5  &  6  WilL  4, 
c  50),  of  any  road  across  the  Plaintiff's  premises  was  ever  made. 

In  1851  William  Kaye  began  mining  for  coal.  In  that  year  two 
shafts  for  mining  were  sunk  on  the  Plaintiff's  premises ;  a  black- 
smith's shop  was  erected,  and  the  getting  of  coal  commenced. 
Gradually  the  ground  rose  round  the  pit-shaft,  and  formed  a  hill 
of  coal  refuse  or  slack.  This  pit  hill  covered  a  great  portion  of 
the  iield,  and  was  entirely  over  the  site  of  the  so-called  Union 
Street,  except  at  one  portion  where  there  was  a  pond  of  water  in  a 
hole  from  which  brick  earth  had  been  got. 

The  bill  stated  that  in  1862  (but  one  of  the  witnesses  said  in 
1856),  for  the  convenience  of  a  customer  of  William  Kaye,  who  was 
purchasing  coal,  a  gap  was  made  in  the  eastern  stone  wall ;  and 
that  subsequently  (bat  as  one  of  the  witnesses  said,  in  1854)  a  gap 
was  made  in  the  southern  wall,  originally  to  get  in  a  large  boiler, 
wide  enough  to  let  a  cart  through.  This  latter  opening  was  for  a 
time  guarded  by  a  gate  with  a  lock.  Subsequently,  the  slack 
forming  the  pit  hill  having  been  removed,  and  the  two  breaches 
being  left  open,  a  few  persons  got  into  the  habit  of  passing  through, 
.And  occasionally  a  horse  and  cart  passed  through. 

Several  witnesses  for  the  Plaintiff  deposed  to  having  been, 
about  the  year  1861,  turned  back  and  warned  off  by  Hewry  Aok- 
rayd  and  others. 

Matthew  Kaye  died ;  and  the  answer  stated  that  the  trustees  of 
his  will,  prior  to  selling  the  Plaintiff's  premises  to  John  William 
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Akeroyd,  as  after  mentioned, ''  bnilt  a  wall  along  the  northern  side     V.-O.  B. 
of  the  said  road  or  street  called  Union  Street^  in  order  to  fence  it       1875 
off  from  that  portion  of  the  premises  which  had  been  previously      Hbalet 
worked  as  a  colliery ;  and  before  selling  the  Plaintiff's  premises  to  coBPoaATioN 
the  said  Mr.  /.  W.  Ai^royd,  they  caused  a  ground  plan  of  the  pre-   <>'  Batley. 
mises  to  be  prepared  for  production  to  intending  purchasers  of  the 
premises,  and  on  this  plan  the  said  road  called  Union  Street  was 
distinctly  marked,  and  was  described  as  '  Eoad  ten  yards  wide.' 
The  said  plan  also  contained  a  suggestion  for  the  alteration  of  the 
course  of  the  said  road  in  manner  shewn  on  the  said  plan.    We 
believe  that  this  plan  was  produced  to  and  inspected  by  Mr.  /.  W, 
Akeroyd  and  his  solicitors,  before  the  said  Mr.  /.  W,  Akeroyd 
bought  the  Plaintiff's  premises." 

As  to  this  wall,  the  bill  stated  that,  prior  to  the  Plaintiff  being 
the  owner,  and  whilst  he  was  only  a  tenant  of  part  of  the  premises, 
a  wall  was  built  "  partly  "  along  the  site  of  the  way  which  had 
been  illegally  made  use  of  as  above  mentioned,  and  the  south- 
eastern corner  of  the  Flaintiff^s  premises  was  made  into  a  yard ; 
and  that  the  Plaintiff  placed  a  post  and  rail  across  the  southern 
entrance  of  the  yard  so  as  to  separate  it  from  the  Clark  Oreen 
Boad. 

On  the  7th  of  August,  1867,  Matthew  Kaye's  devisees  in  trust 
and  mortgagees  made  an  attempt  to  sell  the  property ;  and  failing, 
they  again,  on  the  28th  of  May,  1869,  attempted  to  sell  it  in  two 
lotBy  and  on  this  occasion  a  sale-plan  was  prepared  shewing  a  road 
across  the  property  which  would  have  to  be  formed  in  order  to  give 
access  to  the  two  lots.  At  this  sale  both  lots  (the  colliery  having 
been  exhausted)  were  sold  to  /.  W.  Akeroyd,  who  in  1869  entered 
into  possession.  He  caused  posts  and  chains  to  be  placed  across 
the  gap  on  the  eastern  side. 

In  1870  J.  W.  Akeroyd  contracted  to  sell  the  Plaintiff's  pre- 
mises to  the  Plaintiff,  and  the  Plaintiff  in  that  year  w6nt  into 
possession. 

The  bill  stated  that  some  time  after  the  Plaintiff  came  into 
possession  he  took  down  the  chains  which  J.  W.  Akeroyd  had  put 
up,  to  let  some  timber  through,  but  the  posts  still  remained. 

As  to  this,  the  answer  stated  that  Union  Street  had  been  ^'  used 
by  the  public  as  a  public  way  ever  since  the  year  1854,  with  the 
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V.-C.  B.  exception  only  of  a  few  weeks  in  the  year  1870,  when  the  said  Mr. 

1875  J*  W.  AJceroyd  attempted  to  prevent  its  being  so  used,  and  for  that 

HbIliy  P^TOse  placed  chains  across  the  road  at  the  point  at  which  it 

^      ••  touched  what  are  now  the  PlaintiflTs  premises.    On  his  placing 

GOBFOSATION  A  » 

OF  fiATLET.  them  there,  he  was  required  by  Mr.  Henry  Ackroydy  the  owner  of 
the  adjoining  property,  to  remove  them,  and  they  were  in  conse- 
quence removed  by  the  Plaintiff,  after  he  had  agreed  to  buy  the 
said  premises.  The  said  chains  did  not  remain  across  the  said 
road  for  more  than  three  or  four  weeks." 

By  the  conveyance  to  the  Plaintiff  dated  the  12th  of  July,  1871, 
the  assurance  was  made  '*  subject  to  any  subsisting  rights  of  way 
and  other  easements." 

Shortly  before  the  filing  of  the  bill,  the  post  and  rail  placed  by 
the  Plaintiff  so  as  to  separate  the  yard  from  Clark  Oreen  Boad  had 
been  removed ;  he  did  not  know  by  whom. 

The  bill  alleged  that  the  right  of  way  which  was  referred  to 
and  reserved  in  the  indenture  of  the  12th  of  July,  1871,  was  the 
above-mentioned  right  of  way  which  ran  along  the  eastern  boundary 
of  his  premises ;  that  the  site  of  the  so-called  Union  Street  was  an 
imaginary  slip  of  land  running  somewhere  about  where  persons 
had  trespassed  for  their  temporary  convenience  as  above-men- 
tioned ;  that  no  such  lease  as  that  of  the  1st  of  January,  1850,  or 
any  reference  thereto,  formed  any  portion  of  the  muniments  of 
title  disclosed  to  him  when  he  became  the  purchaser  of  the  pre- 
mises ;  and  affirmed,  as  a  matter  of  fact,  that  no  such  road  had 
been  made.  He  charged  that,  even  if  the  lease  were  a  valid  and 
subsisting  document,  which  he  did  not  admit,  the  parties  thereto 
had  long  since  waived  and  abandoned  their  rights. 

The  bill  prayed  for  an  injunction  to  restrain  the  Corporation  of 
Bailey  *'  from  continuing  in  possession  of  the  Plaintiffs  premises, 
or  any  part  thereof,  and  from  digging,  removing,  or  in  any  way 
interfering  with  the  same,  or  the  soil  thereof,  or  any  part  thereof, 
and  from  making  or  forming,  or  proceeding  to  make  or  form,  any 
road,  street,  or  way,  upon  or  across  the  Plaintiffs  premises ;  from 
taking  any  steps  or  proceedings  of  any  nature  or  kind  whatsoever 
with  a  view  to  enforce  the  said  notice  of  the  6th  of  May,  1872,  or 
the  payment  of  any  moneys  thereunder  or  by  reason  thereof." 

The  Defendants,  b^  their  answer,  alleged  that  the  rights  of  way 
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reserved  iu  the  conveyance  to  the  Plaintiff  referred  not  only  to     V.-O.  B. 
the  eastern  boundary  footpath,  but  also  to  Union  Street;  that        1875 
Union  Street  was  a  road  which  for  more  than  eighteen  years  had     hemjet 
been  used  as  a  public  way,  not  merely  to  fetch  coals,  but  for  ^    •• 
general  purposes,  notwithstanding  the  heap  of  coal,  refuse,   or  orBxTunr. 
slack,  round  or  near  which  there  was  always  a  clear  space  for  carts        ""* 
and  foot  passengers ;  that  from  the  time  when  the  chains  were  so 
removed  until  a  short  time  before  the  institution  of  the  suit,  the 
right  of  the  public  to  use  Union  Street  as  a  public  road  had  never 
been  disputed ;  that  it  was  now  being  so  used ;  and  that  it  would 
be  more  generally  used  if  it  were  put  into  a  proper  state  of  repair, 
but  that  it  never  had  been  properly  repaired. 

Finally,  they  submitted  that  the  road  was  a  street  within  the 
meaning  of  the  Public  Health  Act,  1848,  and  that  as  the  same  had 
not  been  sewered  and  paved  (following  the  language  of  the  69th 
section)  to  the  satisfaction  of  the  Clorporation  as  such  Local  Board 
of  Health,  the  Defendants  were  authorized  as  such  Local  Board  to 
require  the  Plaintiff  to  execute  the  works  specified  in  the  notice, 
or  upon  his  default  to  execute  such  works  at  his  expense.  • 

The  questions  were,  whether  the  public  had  acquired  a  right  of 
way  over  the  Plaintiffs  land  either  by  dedication  or  by  uninter- 
rupted user ;  and,  if  such  right  of  way  had  been  acquired,  whether 
the  road  was  repairable  by  the  owner  as  a  street  under  the  69th 
section  of  the  Act 

The  matters  of  fact  in  dispute  were  supported  and  negatived  by 
a  great  bulk  of  evidence. 

Mr.  Kay^  Q.G.,  and  Mr.  Ince,  for  the  Plaintiff: — 

The  Defendants  are  proceeding  under  the  69th  section  of  the 
Publie  Bealth  Act,  1848  (11  &  12  Vict  c  63).  They  have  no  other 
authority.  From  that  section  '*  highways"  are  excepted ;  and  by 
sect  13  of  the  15  &  16  Vict  c.  42,  the  word  "highway"  is 
defined  with  express  reference  to  this  69th  section  to  be,  ^'any 
highway  repairable  by  the  inhabitants  at  large." 

We  say,  first,  this  is  not  a  highway  at  all ;  it  is  private  property  ; 
we  can  close  it  when  we  like.  But  if  it  be  a  highway,  we  then 
say  it  is  a  highway  repairable  by  the  inhabitants  at  large,  and 
therefore  not  within  the  section. 
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Y.-0.  B,        Taking  the  latter  point  first.    If  a  passage  leading  from  one 

1875       part  of  a  street  to  another,   originally  made  for  private  con- 

Hbalet     venience,  has  been  open  to  the  world  for  many  years,  without 

CJoRPOBATioK  i^^rruption,  it  is  to  be  considered  dedicated  to  the  public — it 

OF  Batley.  becomes  a  "  highway :"  Bex  v.  Lloyd  (1).    So  that  if  there  has 

been  a  dedication  to  the  public  the  road  would  be  repairable  by 

the  public  and  not  by  us. 

But  there  has  not  been  in  law  a  dedication  to  the  public  The 
covenant  in  the  lease  of  January,  1850,  shewed  an  intention  to 
dedicate,  but  the  lease  expired  at  the  end  of  1856,  nearly  sixteen 
years  before  the  Defendant's  notice  in  May,  1872;  and  since 
1855,  before  which  date  the  street  and  sewer  were  to  have  been 
made,  the  parties  to  the  deed  have  all  died,  and  no  step  has  been 
taken  by  any  one  claiming  under  any  party  to  carry  out  the 
works.  The  intention,  therefore,  has  been  abandoned ;  and  even 
if  the  covenant  should  be  found  to  be  sufficiently  clear  in  its  terms 
to  be  capable  of  being  enforced,  the  Defendants,  who  are  neither 
parties  nor  privies  to  the  deed,  have  no  right  to  enforce  it  against 
the  owner  of  the  land. 

The  plan  that  was  produced  at  the  sale  by  Kaye^s  trustees  in 
1869  does  not  carry  the  matter  further.  The  road  which  was 
then  set  out  was  planned  in  order  to  carry  out  a  scheme,  which 
was  afterwards  abandoned,  of  selling  in  different  lots. 

Thirdly,  if  there  has  been  (which  upon  the  evidence  we  deny) 
any  user  by  the  general  public,  it  has  not  been  an  uninterrupted 
user.  The  interruptions  which  we  say  have  taken  place  are 
sufficient  to  destroy  any  inference  of  dedication  derivable  from 
user.  The  putting  up  of  the  posts  and  chain,  although  the  chain, 
not  the  posts,  has  been  removed — as  we  say  by  us,  or  as  the  De- 
fendants say  in  spite  of  us — is  a  sufficient  interruption  to  rebut 
the  presumption  of  dedication :  Roberta  v.  Karr  (2) ;  Woodyer  v. 
Hodden  (3) ;  Bex  v.  Inhabitants  of  St.  Benedict  (4) ;  Marquis  of 
Stafford  v.  Coyney  (5)  ;  Bex  v.  Inhabitants  of  Leake  (6) ;  Barror 
dough  V.  Johnson  (7) ;  Pocie  v.  Huskinson  (8) ;  Pryor  v.  Pryor  (9). 

(1)  1  Camp.  260.  (5)  7  B.  &  0.  267. 

(2)  Ibid.  262,  n.  (6)  6  B.  &  Ad.  469. 

(3)  5  Taunt.  125.  '  (7)  8  A.  &  B.  99. 

(4)  4  B.  &  A.  447.  (8)  11  M.  A  W.  827. 

(9)  26  L.  T.  (N,a)  76a 
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To  constitute  a  street  within  the  LoeaL  Qovemment  Act  (1858)     V.-C.  B, 
AfMndmeni  Act,  1861  (24  &  25  Vict,  c  61,  s.  28),  there  must  be  a       1875 
row  of  houses  sufficiently  continuous,  and  sufficiently  proximate  to     hbalet 
one  another :  Beg.  v.  FuOfard  (1).     Where  an  unfinished  road  in  ^     •• 
a  metrc^litan  parish  contained  inhabited  houses  along  part  of  it,   of  Batlet. 
and  communicated  at  one  end  only  with  another  road  contaim'ng  " 

houses  placed  singly  at  long  intervals — the  soil  being  private  pro- 
perty, and  the  road  never  having  been  dedicated — it  was  held 
that  the  road  was  not  a  street  under  sects.  130  and  250  of  the 
Msiropdlis  Loeal  Mcmagem&ni  Ad  (18  &  19  Vict.  c.  120):  Beg. 
V.  Vestry  of  St.  Mary^  IdingUm  (2).  This  69th  section  does  not 
give  the  Local  Board  power  to  make  new  streets,  nor  does  it 
apply  to  streets  repairable  or  partly  repairable  by  the  parish, 
but  only  to  streets  in  no  part  repairable  by  the  parish :  Local 
Board  of  Kingstofhon-EvJl  v.  Jones  (3).  Where  a  street  in  a  town 
which  was  within  the  Pvhlio  Health  Act,  1848,  had  been  set  out, 
opened,  paved,  and  sewered  by  the  owners  in  1828,  and  had  been 
constantly  used  by  the  public  ever  since,  but  had  never  been  re- 
paired by  the  owners,  it  was  held  to  be  a  highway  not  within  the 
69th  section,  and  hence  repairable,  not  under  the  69th  section  by 
the  owners,  but  by  the  public :  lUingworth  v.  Montgomery  (4). 

Mr.  Jackson,  Q.C.,  and  Mr.  BardsweU,  for  the  Defendants : — 

The  real  question  is,  whether  this  strip  of  land,  being  unques- 
tionably private  property,  has  been  allowed  by  the  owners  in  fee 
to  be  used  by  the  public  to  such  ah  extent  as  to  have  given  the 
public  a  right  to  use  it,  and  to  prevent  the  owners  from  excluding 
the  public  from  it. 

The  69th  section  is  intended  to  meet  the  case  of  private  pro- 
perty over  which  the  public  have  acquired  a  right  to  pass.  This 
strip  of  land  is  in  that  sense  a  highway,  but  a  highway  not  re- 
pairable by  any  authority  constituted  under  the  Highway  Act, 
1835.  Highways  are  formed  in  three  different  ways;  first,  by 
special  Act  of  Parliament;  secondly,  by  prescription — both  of 
which  are  out  of  the  question  here ;  and  thirdly,  by  dedication ; 
for  which  two  things  are  necessary — ^an  act  of  dedication,  and  an 

(1)  33  L.  J.  (M.  C.)  122.  (3^26  L,  J.  (Ex.)  83. 

(2J  E.  B.  &  B.  743.  (4)  2  L.  T.  (N.S.)  726. 
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V.-C.  B.     intention  to  dedicate.    Along  with  the  fadwith  there  must  be  the 

1875       animvA  dediccmdi.    A  road  may  be  dedicated  to  the  public  by  the 

Healet     owner  of  the  soil  throwing  it  open  to  the  public,  and  allovdng 

(DoHPOBATioN  *^®^  ^  V^^  *^^  repass  without  let  or  hindrance :  Olen  on  High- 

OF  Batley.   ways  (1) ;  Bex  v.  Lloyd  (2) ;  Jarvis  v.  Dean  (3).    Dedication  may 

be  presumed  from  user  for  a  less  period  than  twenty  years — six  years 

user  has  been  held  su£Scient :  Bughy  Trustees  v.  Merryweather  (4) ; 

*'many  years"  was  considered  su£Scient  in  Jarvis  v.  Dean;  no 

particular  time  is  necessary,  and  there  are  acts  which  will  instantly 

make  it  a  highway :  per  Chambre,  J.,  in  Woodyer  y.  Hodden  (5) ; 

Beff.  Y.  Inhabitants  of  BraUsford  (6) ;  Beg.  v.  Midland  Bailway 

Company  (7).     Here  we   have  evidence  of  user  for  eighteen 

years. 

It  is  said,  however,  that  there  has  been  interruption  by  the 
putting  up  of  the  bar,  and  Boiberis  v.  Earr  (8),  Pode  v.  Huukin- 
son  (9),  and  Barradough  v.  Johnson  (10)  have  been  cited.  But 
these  were  cases  of  limited,  not  of  interrupted,  user.  The  posts 
and  chain,  in  this  case,  were  put  up  years  after  an  adverse  right 
had  been  acquired  under  the  covenant. 

That  the  freeholder  can  establish  by  covenant  a  right  in  the 
public  to  use  a  way  as  a  street,  which  right  may  by  user  become 
indefeasible,  appears  from  Pryor  v.  Pryw  (11). 

Bex  V.  Inhdbitanls  of  St.  Benedict  (12)  was  a  case  of  indictment 
for  non-repair  before  the  Oenerdl  Highway  Act  (5  &  6  Will.  4, 
c  50).  There  the  road  in  question,  having  been  dedicated  to  only 
a  portion  of  the  pubUc,  though  used  by  the  general  public,  was  held 
to  be  repairable,  not  by  the  public,  but  by  the  ovmers.  This  deci- 
sion was  reversed  in  Bex  v.  Inhabitants  of  Leake  (13),  which  went 
the  length  of  deciding  that  the  inhabitants  of  a  parish  were  bound 
by  law  to  repair  all  roads  within  it  which  were  dedicated  to  and  used 
by  the  public.  The  Highway  Act  (5  &  6  Will.  4,  c  50)  remedied 
this  state  of  the  law  by  enacting  (sect.  23)  that  no  road  made, 

(1)  Page  185.  (7)  Glen  on  Highways,  p.  146. 

(2)  1  Camp.  260.  (8)  1  Camp.  262,  'h. 

(3)  3  Bing.  447.  (9)  11  M.  &  W.  827. 

(4)  11  East,  375,  n.  (10)  8  A.  Ap  E.  99. 

(5)  6  Taunt.  125, 137.  (11)  26  L,  T.  (N.8.)  758. 

(6)  2  L.  T.  (N.S.)  608.  (12)  4  B.  &  A.  447. 

(13)  5  B.  &  Ad.  469. 
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or  to  be  madey  at  the  expense  of  any  private  person  should  be     V.-o.  R 
deemed  to  be  a  highway  which  the  inhabitants  should'  be  com-       1875 
pellable  to  repair,  unless  the  person  proposing  to  dedicate  should     hsaut 
give  such  notice  as  is  there  prescribed  of  his  intention  to  dedicate  compotation 
such  highway  to  the  use  of  the  public.     Ever  since  the  com-  ofBatlbt. 
mencement  of  that  Act  (20th  of  March,  1836),  a  road  may  be  a 
highway,  though  the  parish  is  not  bound  to  repair  it :  Bcherts  v« 
Burnt  (1) ;  Fatocett  v.  York  and  North  Midland  Bailway  Company  (2). 
Nor  need  the  road  be  a  thoroughfare :  Bateman  v.  Blueh  (3). 

The*  true  effect  of  the  covenant  was  not  of  itself  to  confer  a 
right  upon  the  corporation  as  representing  the  public  It  was  an 
express  act  of  dedication,  shewing  a  clear  intention  to  dedicate, 
which  was  afterwards  completed  by  user.  Thus  the  road  became 
a  highway,  but  the  owner  never  having  given  notice  under  the 
Highway  Act,  it  remained  a  highway  repairable,  not  by  the  public, 
but  by  the  owner. 

Upon  the  evidence  we  maintain  that  the  attempted  interruption 
of  the  right  of  the  public  was  removed  as  of  right,  and  that  the 
removal  was  acquiesced  in  by  the  Plaintiff;  and  then  that  the 
intention  and  act  of  dedication  were  confirmed  by  the  sale  plan, 
which  was  issued  in  1869,  only  three  years  before  we  served  the 
Plaintiff  with  our  notices. 

Mr.  Kay,  in  reply. 


Feb.  10.  Sir  Jamss  Bacon,  V.-C,  after  stating  the  questions 
in  the  suit,  the  Plaintiff's  title,  and  the  claim  of  the  Defendants, 
as  given  above,  continued  :*— 

Upon  this  record,  then,  two  questions  arise.  They  are,  first, 
whether  the  road  in  question,  by  whatever  name  it  may  be  called, 
has  been  so  dealt  with  by  the  former  or  present  owners  that  it  must 
be  held  to  have  been  thereby  dedicated  to  the  use  of  the  public ; 
and  the  second  is,  there  being  or  not  being  a  dedication,  whether 
the  public  have  by  long  and  uninterrupted  custom  and  practice 
acquired  the  right  of  using  and  passing  over  it  as  a  public  way. 

(1)  16  Q.  R  17.  (2)  16  Q.  B.  610.  (3)  18  Q.  B.  870. 
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y.-c.  B.     Then  there  remains  a  farther  question  to  be  considered,  viz., 
1875       whetiier,  in  whatever  way  the  preceding  questions  be  determined, 

Bxuxr  under  any  circumstances  the  Defendants  are  entitled  to  make, 
Corporation  ^^^  ^^®  Plaintiff  is  bound  to  comply  with,  the  requisition  expressed 
OF  Batley,   by  the  notice. 

The  dedication  asserted  by  the  Defendants  is  said  to  be  shewn, 
first,  by  the  covenant  contained  in  the  lease  of  1850.  In  my 
opinion  that  covenant  amounts  at  the  most  to  a  contract  to  be 
performed  within  the  then  next  five  years  by  the  parties  to  the 
deed.  [His  Honour  read  the  words  of  the  covenant  above  stated.] 
What  were  the  intentions  of  the  parties  to  that  deed  at  its  date  as 
to  formiug  a  street,  it  is  not  difficult  to  gather  from  the  terms  of 
the  covenanti  but  it  is  equally  dear  that,  from  that  day  to  this,  no 
one  of  the  parties  to  that  contract  has,  at  any  time,  performed  or 
sought  to  perform  any  one  of  the  stipulations.  After  four  or  five 
and  twenty  years  no  proceeding  can  be  taken  at  law  on  such  a 
covenant  if  it  were  free  from  any  other  objection.  Nor,  from  the 
Tague  and  uncertain  terms  in  which  the  then  contemplated  street 
was  agreed  to  be  formed,  could  either  of  the  parties  have  been  at 
any  time  compelled  to  perform  it  specifically.  On  what  part  or 
parts  of  the  closes  over  and  along  which  the  road  was  to  go,  in 
what  direction,  from  and  to  what  points,  how  it  was  to  be  formed 
or  constructed,  are  all  left,  as  it  appears  to  have  been  intended 
they  should  be  left,  to  the  future  arrangements  of  the  parties. 
None  of  the  parties  are  now  alive,  and  none  of  them  have  done 
anything  from  which  their  intentions  in  these  essential  particulars 
can  be  ascertained.  But  an  inference  may  most  justly  be  drawn 
from  the  fact  that  nothing  was  done,  viz.,  that  they  had  at  least 
tacitly  agreed  that  the  covenant  should  not  be  binding  on  or 
enforced  by  them  or  their  successors  or  representatives.  It  is 
certain  that,  under  these  circumstances,  no  specific  performanoe 
could  be  decreed,  nor  could  the  Defendants,  being  neither  parties 
nor  privies,  rely  upon  or  attempt  to  enforce  the  contract,  although 
they  may  be  entitled  to  resort  to  the  expressions  in  the  deed  as 
evidence  of  an  intention  by  the  owners  of  the  land  in  1850  to 
dedicate  some  portion  of  their  respective  properties  to  the  formsr 
tion  of  a  public  road.  Beyond  a  mere  intention,  however,  I  think 
nothing  is  to  be  inferred,  and  the  evidence  shews  that  nothing 
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coQcltisiye  was  done  or  purported  to  be  done  in  fulfilment  of  that     Y.-O.  B. 
intention,  or  in  performance  of  the  stipulation  in  the  deed.  1875 

Another  circumstance  is  adduced  by  the  Defendants,  and  relied  healey 
on  as  proving  that  the  road  was  dedicated  and  made.  The  true-  rjoBroi^T'ON" 
tees  of  Kaye,  one  of  the  parties  to  the  lease,  and  who  had  after-  of  Batlbt.  ' 
wards  become  the  owner  of  the  land,  sold  it  by  auction  in  1869, 
and  on  that  occasion  a  plan  was  prepared,  on  which  was  written 
the  words,  **  Eoad  ten  yards  wide,"  over  a  space  there  delineated, 
and  in  the  direction  of  what  is  now  called  Union  Street,  This 
plan  is  in  evidence,  and  it  answers  the  description  given  of  it  by 
the  Defendants.  But  the  history  of  it  is  given  in  the  aflSdavits  of 
Mr.  North  and  his  derk,  Oray,  from  which  it  appears  that  the 
land  had  been,  on  a  previous  occasion,  offered  for  sale  in  one  lot, 
without  any  mention  of  a  road  being  thereon.  No  sale  being  then 
effected,  it  was  again  put  up  by  auction  in  1869,  and  was  then 
described  as  being  in  two  lots,  that  division  being  considered  by 
the  vendors  as  likely  to  fetch  a  better  price ;  and  as,  if  sold  in  two 
lots,  there  must  of  necessity  be  a  road  between  the  lots,  in  order 
to  give  access  to  each,  the  plan  was  drawn  shewing  a  road  ten 
yards  wide,  with  a  suggestion  that  the  road  might  be  improved  by 
making  a  slight  deviation  into  the  property  of  an  adjoining  owner, 
but  which  could  not  be  done  without  his  consent  Both  these 
witnesses  say  they  were  not  aware  of  any  existing  road,  that  it 
was  not  so  treated  or  considered  at  the  sale,  and  that  Lot  2  was 
represented  as  a  desirable  building  plot.  It  appears  to  me,  there- 
fore, that  there  was  nothing  binding  in  this  description;  that  it 
was  resorted  to  solely  for  the  purpose  of  attracting  purchasers  if 
the  estate  should  be  sold  in  two  lots.  So  far,  therefore,  as  the 
Defendants  rely  upon  this  plan,  made  eighteen  years  after  the 
lease  of  1850,  as  a  proof  of  the  alleged  dedication,  it  appears  to 
me  to  fail. 

[His  Honour  then  discussed  the  evidence  as  to  three  cases  of 
interruption  offered  to  the  passage  of  the  public  across  the  Plain- 
tiff's land,  and  considered  them  to  have  been  distinctly  proved : 
one,  that  of  the  posts  and  chains  put  up  by  /.  FF.  Akeroyd  soon 
after  his  purchase ;  a  second,  that  of  the  gap  in  the  wall,  made  by 
Kaye  for  the  purpose  of  introducing  the  steam-boiler,  where  he 
afterwards  hung  a  gate;  and  the  third,  the  attempts  made  by 
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V.-a  B.     Kaye  and  AoJcr&yd  to  warn  off  and  prosecute  trespassers ;  and  con- 

1875        tinned : — ] 

Hbalbt         These  facts^  then^  being  clearly  established  by  the  evidence  oH 

CoBPoiLA        ^*^  sides,  what  is  the  legal  consequence  of  such  interruption  ? 

ofBatubYi  The  authorities  upon  the  subject  are  dear.     An  ovmer  who 

"^  throws  open  a  passage  through  his  land,  and  neither  marks 
by  any  visible  distinction,  nor  excludes  persons  from  passing 
through  his  land  by  positive  prohibition,  shall  be  presumed  to 
have  dedicated  it  to  the  public :  j[>er  Lord  EUenborough^  Bex  v. 
Lloyd  (1).  It  must,  therefore,  be  concluded  that  the  obstruc- 
tion of  a  locked  gate,  post,  and  chains,  which  cannot  be  passed 
even  by  foot  passengers  (as  the  Defendants  in  their  answers  allege 
was  here  the  case)  otherwise  than  by  getting  under  them — ^the 
notice  board,  and  the  active  personal  turning  back  and  threats  of 
prosecution,  do  constitute  a  visible  distinction  and  positive  prohibi- 
tion, which  do,  in  this  instance,  rebut  the  presumption  of  dedication 
to  the  public.  In  Bdberta  v.  Karr  (2)  it  was  held  that  the  erection 
of  a  bar,  though  it  may  have  been  knocked  down,  rebuts  the  pre- 
sumption that  a  way  has  been  dedicated  to  the  public.  And  in 
LetKbridge  v.  Winter  (3)  it  having  been  decided  at  niei  prius  that 
a  gate  recently  put  up  in  a  place  where,  for  the  last  twelve  years, 
there  had  been  none,  rebutted  the  presumption  of  dedication  to 
the  public.  Many  other  authorities  might  be  referred  to  in  sap- 
port  of  the  same  proposition.  In  Poole  v.  Huskinson  (4)  the  rule 
of  law  is  thus  expressed  by  Baron  Parke,  the  other  Judges  of  the 
Court  of  Exchequer  concurring : — ^*  In  order  to  constitute  a  valid 
dedication  to  the  public  of  a  highway  by  the  ovmer  of  the  soil,  it  is 
clearly  settled  that  there  must  be  an  intention  to  dedicate,  there 
must  be  an  animus  dedicandi,  of  which  the  user  by  the  public  is 
evidence,  and  no  more ;  and  a  single  act  of  interruption  by  the 
owner  is  of  much  more  weight  upon  a  question  of  intention  than 
many  acts  of  enjoyment." 

Against  the  Plaintiffs  evidence  the  multitudinous  array  of 
witnesses  brought  forward  by  the  Defendants  cannot  be  oonsidered 
as  of  any  weight.  Although  they  number  more  than  three  score, 
the  sum  and  substance  of  what  they  say  is,  that  for  a  period  of 

(1)  1  Camp.  260.  (3)  1  Camp.  263,  n, 

(2)  Ibid.  262,  n.  (4)  11  M.  A  W.  830. 


VOL.  XIX.]  EQUTTT  CASES.  889 

eighteen  years  the  public  have  used  the  way  in  question  for  horses,     y.-p.  B.* 
carts,  carriages,  and  foot  passengers,  without  any  other  interrop-       1^5 
tion  than  that  efTected  by  J.  W.  AkerotfcCa  posts  and  chains.     hiILt 
During  a  portion  of  this  period  it  is  admitted  that  the  slack  and  oohpq^tion 
refuse  from  the  coal-pit  covered  a  considerable  portion  of  what  is  o'  Batlet. 
called  the  road  ;  but  the  witnesses  I  am  now  referring  to  say  that 
space  enough  was  left  to  enable  the  public  to  pass.    Excepting  in 
this  latter  particular,  there  is  no  serious  discrepancy  between 
what  they  say  and  what  the  Plaintiff's  witnesses  allege ;  for  the 
case  presented  by  the  latter  is,  that  persons  did  pass  along  the 
road — ^narrow,  di£Scult,  and  dangerous  as  it  was — deep  in  mud  at 
some  seasons,  impeded  by  the  pit  hill,  and  by  holes  and  ponds 
which  had  been  occasioned  by  the  brick-making  established  on  the 
Plaintiff's  land  after  the  coal  had  been  exhausted ;  the  substantial 
difference  between  the  witnesses  being,  that  those  on  the  part  of. 
the  Plaintiff  proves  circumstantially  and  in  detail  that  such  pass- 
ing along  was  not  only  without  the  consent  or  authority  of  the 
Plaintiff,  but  was  always  against  his  will,  and  that  of  his  predeces- 
sors.   Why  sixty  people  are  brought  by  the  Defendants  to  prove 
facts  which  could  just  as  well  be  proved  by  six,  is  a  question  which 
I  have  asked  myself,  without  being  able  to  find  a  satisfactory 
reply.    Nor  have  I  been  able  to  understand  why,  in  the  stereo- 
typed affidavits  of  the  Defendants,  the  way  in  question  is  almost 
always  called  **  Union  Street,**    It  is  not,  and  never  was,  a  street. 
The  intention  to  make  a  street,  and,  when  made,  to  call  it  Ufiian 
Street,  may  be  gathered  from  the  lease  of  1850;  but  it  has  no. 
other  origin  or  foundation.    Such  way  as  there  was,  was  called  the . 
Pit  Boad-^-a  name  not  without  significance  while  the  coal-pit  was 
in  working ;  but,  until  some  time  shortly  before  the  present  dis- 
pute arose,  I  can  find  no  trace  in  any  document  referred  to  of  the 
existence  of  any  Union  Street,  except  that,  in  the  Directory  of 
1870,  Mr.  Blakey,  yjrho  bought  the  timber  of  the  Plaintiff,  is  de-. 
scribed  as  living  in  Union  Street,  but  not  on  any  part  of  the 
Plaintiff's  Ipoid. 

The  evidence  is  of  inordinate  length.    Several  days  were  occu-  ^ 
pied  in  stating  it,  and  in  arguments  upon  it.    Since  the  hearing  I 
have  considered  it  fully  and  with  the  utmost  care.    I  do  not  think  . 
it  necessary  to  go  through  it  more  minutely,  but  there  is  one  por- 
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V^  B.     tion  of  it  which  I  think  it  right  to  observe  upon : — [His  Honour 

1875'       adverted  to  a  conflict  of  evidence  which  appeared  between  two 

BuuT     fiurveyors,  and  decided,  by  reference  to  an  original  map  made  hj 

CmsmjonYi  ^^<^f^  Sheard  in  1856,  that  the  existence  of  gates  at  that  time 

4v  Bm£T.  at  the  eastern  and  south-western  ends  of  the  Plaintiff's  close  was 

clearly  proved.] 

Upon  this  branch  of  the  case  the  evidence  leads  me  to  the  clear 
conclusion  that  there  was  no  dedication  in  fact  to  the  public  use, 
and  the  law  compels  me  to  declare  that  whatever  presumption  of 
intention  can  be  derived  from  the  map,  or  sale-plan,  or  any  other 
of  the  topics  relied  upon  by  the  Defendants,  is  conclusively  and 
effectually  rebutted  by  the  proof  of  earnest,  frequent,  and  unmis- 
takable interruption. 

But  another  question  not  less  important  than  that  to  which  the 
preceding  observations  apply,  has  been  raised  and  argued,  and 
calls  for  decision.    The  Plaintiff  insists  that,  even  if  the  Defen- 
dants have  succeeded  or  can  succeed  in  their  contention  as  to  the 
•alleged  dedication  and  public  use  of  a  way  over  his  land,  they 
have,  nevertheless,  no  power  to  enforce  the  notice  which  they  have 
served  upon  him.    It  cannot  be  questioned  that  the  only  authority 
possessed  by  the  Defendants  is  that  which  has  been  conferred  upon 
them  by  statute.    The  11  &  12  Vict.  c.  68,  by  which  Local  Boards 
of  Health  are  constituted  and  regulated,  contains  in  the  interpre- 
tation clause  this  enactment :  **  The  word  street  shall  apply  to  and 
include  any  highway,  and  any  road,  lane,  footway,  &c.,  whether  a 
thoroughfare  or  not."    And  then  follow  numerous  clauses  relating 
to  the  improvement  of  the  sanitary  condition  of  towns  and  popu- 
lous places,  which  is  stated  in  the  preamble  to  be  the  object  of  the 
Act,  and  respecting  which  very  extensive  powers  are  entrusted  to 
the  Boards.     By  the  68th  section,  all  present  and  future  streets 
being,  or  which  at  any  time  become,  highways,  and  all  pavements, 
materials^  &c.,  shall  vest  in  and  be  under  the  control  of  the 
Boards.    By  the  69th  section  it  is  enacted  thus : — \K\b  Honour 
read  the  section,  and  continued : — ]   Upon  this  section  the  Defen- 
dants' notice  is  framed,  and  the  words  of  this  section  are  adopted 
and  set  forth  in  the  answer,  as  authorizing  that  notice.    Upon 
the  restrictive  words  "not  being  a  highway"  being  pointed 
oiit  and  insisted  on  by  the  Plaintiff's  counsel,  as  excluding  the 
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power  of  the  Boatd,  if  the  road  be  a  highway,  as  the  Defendants     v.-a  B* 
liave  sought  to  proves  the  Defendants  reply  by  referring  to  the       ,1875 
statute  15  &  16  Vict,  c  4%  which  is  incorporated  with  the  PiMio     bsalbi 
MedUh  Aetf  as  if  they  were  one  Act^  and  by  the  13th  section  Whereof  oobpotatioit 
it  is  enacted  that  *'  the  term  highway  in  the  sections  of  the  Public   ^^  Batlet. 
EeaUh  Ael,  1848,  numbered  68  and  69,  shall  mean  any  highway 
Tepairable  by  the  inhabitants  at  large.*'     Thereupon  the  question 
immediately  arises,  whether  the  way  which  forms  the  subject  of 
this  suit|  by  whatever  name  it  may  be  called,  is  or  is  not  '^  a  high* 
way  repairable  by  the  inhabitants  at  large ;"  for  if  it  be,  the  Local 
Board  of  Health  are  not  empowered  by  the  69th  section  to  give  or 
enforce  the  notice  which  they  have  served  upon  the  Plaintiff,  and 
•out  of  which  this  suit  arises. 

.  By  the  Common  Law,  so  long  and  so  well  established  as  to 
make  it  hardly  necessary  to  refer  to  authoritieSi  the  duty  of 
Tepairing  highways  is  (with  some  few  exceptions  which  have 
no  application  to  the  present  question)  cast  upon  the  inhabi- 
tants. But  if  any  support  tp  that  general  proposition  were 
needed,  it  would  be  readily  furnished  by  the  decision  in  Beg.  v. 
Inhakitants  of  Lordsmere  (1),  where  Lord  Campbell  (2)  stated 
the  rule  of  law  to  be  that,  "  a  parish  is  bound  to  repair  any  high*- 
way  within  it,  whether  the  highway  be  ancient  or  modem ;"  and 
be  says,  '^  Dedication  amounts  to  an  irrevocable  licence  granted  to 
the  public,  who  are  to  have  the  right  of  travelling  along  the  road 
At  their  free  will  and  pleasure.  It  thus  becomes  a  highway,  and  the 
incident  of  its  becoming  so  is,  that  the  parish  is  bound  to  repair 
it"  Odleridffe,  J.  (3),  adds  :  **  If  the  public  have  such  rights  on 
the  road  as  ordinarily  exist  in  the  case  of  a  highway,  the  liability 
of  the  parish  is  the  same,  whether  it  be  an  old  immemorial  high« 
way,  or  one  created  only  yesterday,"  The  other  Judges  concur, 
and  Potfsson,  J.  (4),  observes,  that  ^'  the  old  doctrine  of  adoption 
by  the  parieb  through  which  the  road  passes  has  been  now  quite 
abandoned." 

ISite  duty  of  repairing  a  highway  is  incontestably  a  public 
burthen  to  be  borne  by  the  persons  dwelling  in  the  place  where  it 
^sisfs.    The  Defendants'  witnesses,  almost  all  of  them,  have  sought 

(1)  19  L.  J.  (M.Or)  216.  (8)  19  L.  J.  (M.O.)  222. 

(2)  Ibid.  220,  (4)  Ibid.  221. 
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y.-C.  B.  to  prove  that  this  way  is  a  highway.  In  crowds,  by  scores,  they 
1875  have  said  that  ever  since  it  was  first  opened — not  less  thai» 
He^^vy  eighteen  years  ago — ^it  has  been  a  public  road,  used  by  the  public 
».  « as  a  foot,  horse,  carriage,  and  cattle  road."  I  know  of  no  worda 
OP  Baiuet.  by  which  a  highway  can  be  more  completely  described.  I  can^ 
conceiye  no  form  of  expression  by  which,  whether  in  its  familiar 
or  in  its  strict  legal  sense,  a  highway  can  be  more  accurately 
defined.  I  have  been  somewhat  struck  whilst  perusing  the  answer 
and  examining  the  affidavits — which  I  must  assume  to  have  been 
prepared  after  due  consideration,  and  which  display  unquestionable 
professional  skill — with  the  circumstance  that  the  word  ''  high- 
way "  never  once  occurs  in  them.  **  Street "  and  **  rood  "  (though 
**  street "  in  its  ordinary  and  true  sense  there  is  not,  and  never 
was,  and  no  road  has  ever  been  made),  are  abundantly  repeated. 
This  forbearance  to  use  the  only  word  which  would  accurately 
render  the  meaning  of  tbe  witnesses  may  have  been  simply  acci- 
dental ;  but,  whether  so  or  not,  the  nature  of  the  thing  remains 
unchanged,  and  no  one  can  hesitate  to  say  that  the  Defendants  in 
fact  plead,  and  the  Defendants'  witnesses  in  effect  assert  and  seek 
to  establish,  that  the  way  in  question  was  a  highway  and  nothing 
else. 

But  that  the  Defendants  must  have  had  a  notion  that  there 
might  be  some  danger  in  the  point  I  have  touched  upon,  I  am  led 
to  believe  when  I  read  in  their  answer  that  **  the  street  after  being 
formed  was  named  Union  Street,  and  was  thrown  open  to  and  used 
by  the  public,  although' it  has  never  been  dedicated  to  the  use  of 
the  public  in  manner  provided  by  the  statute  5  &  6  Will.  4^ 
c.  50."  And  it  has  been  argued  that,  by  force  of  that  statute,  the 
way  in  question  was  and  is  not  repairable  by  the  inhabitants  at 
large.  But  the  statute  justifies  no  such  contention.  It  does  not 
in  any  degree  abrogate  or  even  affect  the  common  law  right.  It 
does  provide  by  sect,  23  that  no  road  made  or  to  be  made  by  and 
at  the  expense  of  any  person  shall  be  taken  to  be  a  highway, 
which  the  inhabitants  shall  be  liable  [to  repair,  unless  the  person 
proposing  to  dedicate  such  highway  to  the  use  of  the  pablio  shall 
give  the  notice  thereby  required  of  h's  intention,  and  shall  have 
made  the  same  in  a  substantial  manner  and  to  the  sattsCaction  of 
two  justices,  who  are  to  view  and  certify,  and  thereupon,  and  after 


TOL.XIX.]  BQUrrTOASEa  393 

the  highway  shall  have  been  naed  by  the  pablic,  and  duly  kept  in     Y^  B, 
repair  by  snob  person  for  twelve  months,  such  highway  shall  be       i875 
kept  in  repair  by  the  parish,  provided  the  vestry  agree  to  or  do     heIubt 
not  sustain  a  stated  objection  to  the  same.    Bat  this  section  has  ^^    *- 
no  application  to  the  case  of  a  person  who  has  not  made  the  road  qf  Batiat. 
at  his  own  expense,  who  does  not  propose  to  dedicate  the  highway       ^    ' 
to  the  use  of  the  public,  and  who  does  not  intend  or  undertake  to 
make  it  or  to  keep  it  in  repair  at  his  own  expense  for  twelve 
months^  in  order  at  the  end  of  that  period  to  throw  the  future  care 
and  expense  of  the  highway  on  the  surveyor  and  the  general  rate, 
^nd  the  same  statute,  by  sect  62,  provides  that  a  person  **  liable 
tp  repair  any  highway  by  reason  of  tenure  of  any  lands,  or  other- 
wise howsoever,'*  may,  with  the  consent  of  a  vestry  of  a  parish, 
apply  to  a  justice  for  the  purpose  of  making  the  highway  .a  parish 
highway,  and  to  be  repaired  by  the  surveyor,  when  the  justices  in 
apedal  sessions  may  proceed  in  the  presence  of  the  parties,  and  if 
they  decide  that  the  highway  shall  become  a  parish  highwfiy,  they 
shall  fix  the  proportion  to  be  paid  by  the  person  so  applying  to 
the  surveyor.    But  this  clause  applies  only  to  the  case  of  persons 
who  are  liable  rcUione  tenura^  or  otherwise,  to  keep  the  highway  in 
repair :  Qibson  v.  Mayor,  dtc,  of  Predon  (1),  and  who,  together  with 
the  vestry  of  the  parish,  desire  to  commute  such  liability. 

Assuming  that  the  road  has  been  made  as  the  Defendants  assert, 
that  would  affix  no  liability  upon  the  Plaintiff.  If  the  Plaintiff 
had  thrown  open  his  land  from  end  to  end,  and  had  perxnitted  the 
ipublic  to  traverse  and  use  a  passage  over  it  at  their  pleasure,  that 
would  not  make  him  liable  to  keep  it  in  repair.  In  the  public 
•interest  a  highway  must  and  ought  to  be  repaired,  and  the  legal 
Uability  so  to  repair  rests  of  necessity  upon  the  inhabitants  at 
large.  Upon  this  latter  branch  of  the  case,  therefore,  being,  as  I 
4im,  of  opinion  that  it  cannot  be  truly  said  that  the  Plaintiff  is  in 
any  view  of  the  case  liable  to  repair  the  road  or  way,  and  if  this 
were  the  whole  of  the  case  to  be  decided,  I  should,  as  I  do,  enter- 
tain no  doubt  that,  the  statutes  not  having  conferred  upon  the 
Defendants,  the  Local  Board  of  Health,  any  such  power  or  autho- 
rity as  by  their  notice  they  have  claimed  to  exercise,  but  having 

(1)  Law  Rep.  5  Q.  6.  218. 


394  EQUITT  OASEaS.  [L.  B. 

y.-c.  B.     in  express  terms  e^dnded  them  from  all  sach  power  over  higk^ 

1875        ways  repairable  by  the  inhabitants  at  large,  their  proceeding 

H^][^     against  the  Plaintiff  has  been  wholly  nnlawfnl  and  nnjostifiable*. 

C5oRP(«ATKw  ^°^®'  these  circomstanoes,  and  for  the  reasons  I  have  given,  I 

or  BAtLET.  think  that  the  Plaintiff  is  entitled  to  the  relief  sought  by  the  first 

paragraph  of  the  prayer  of  his  bill.    I  regret  that  the  litigation^ 

whieh  has  arisen  out  of  the  Defendants'  notice  has  been  so  long^: 

so  costly,  and  so  burihensome  and  useless  in  every  sense  as  it  has 

become.    It  would  probably  have  been  better  for  the  Plaintiff  to^ 

have  given  up  to  the  Defendants  his  acre  and  a  half  of  land,  and 

his  shoddy  manufactory,  if  the  Defendants  would  have  accepted  it,. 

as  ransom  from  the  burthen  they  have  sought  to  impose  upon  him^c 

and  from  the  nearly  three  years'  litigation  in  which  he  has  been 

involved.    All,  however,  that  the  Court  can  do  upon  this  recoid  is- 

to  decree  that  a  perpetual  injunction  do  issue  in  the  terms  I  have 

referred  to,  and  that  the  Defendants  pay  the  Plaintiff  his  costs  at 

the  suit. 

Solicitors  for  the  Plaintiff:  Messrs.  Learayd,  Learoyd,  db  Peace^ 
agents  for  Messrs.  Learoyd  db  Learayd,  Huddenfidd. 

Solicitors  for  the  Defendants:  Messrs.  Edwards,  LayUm,  &^ 
Jacques,  agents  for  Messrs  Deane  dt  San,  BaUey. 
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WiU — Tenant  far  Life  and  Ilemainderman — Leasehold  CollierieB'-'ProfiU^  hmv  24;  Jfordk  3» 

to  be  enjoyed,  — — 

A  testator,  sdsed  of  real  estate,  and  possessed  of  leasehold  coUienes  which 
he  was  working,  by  his  will  devised  all  his  real  estate,  ^  and  also "  all  hi» 
leasehold  estates,  '^and"  all  his  '* goods,  chattels,  and  credits"  to  three 
trostees,  so  that  they  should  have  the  legal  estate,  upon  trust,  as  to  one- 
moiety  for  hismarried  daughter  for  life  (not  to  her  separate  nse),  then  to  her 
hnshand  (one  of  the  trustees)  for  life,  then  to  her  first  son  ahsolutely ;  and  a» 
to  the  other  moiety  for  his  only  other  child,  an  unmarried  daughter,  for  her 
separate  use  for  life  (without  restraint  upon  anticipation),  then  to  her  children, 
and  in  default  (which  happened),  upon  the  trusts  of  the  other  moiety.  He 
empowered  the  married  daughter,  and  her  husband,  and  also  the  unmarried 
daughter,  to  appoint  portions  to  be  raised  and  paid  out  of  his  **  said  real  and 
personal  estates  respectively."  He  empowered  the  immarried  daughter  to 
appoint  any  part  not  exceeding  one  half  of  the  "tents,  issues,  and  profits,, 
interest,  ^vidends,  and  annual  income  "  of  her  moiety  during  the  lifetime  of 
any  husband  for  his  use.  The  trustees  were  empowered  to  "  levy  and  raise 
and  pay  and  apply**  for  advancement  any  part  or  parts  of  the  moieties ;  and 
to  pay  and  apply  such  part  as  they  should  think  fit  of "  the  income  and 
annual  produce  "  for  maintenance.  He  gave  power  tl>  the  trustees  to  lease  '*  all 
or  any  part "  of  his  *'  said  freehold  or  leasehold  estates  "  for  twenty-one  years  ; 
to  ''alter,  vary  and  transpose"  the  ''state  of  investment  of  the  property," 
provided  that  the  same  should  consist  of  "real  estate,  securities  upon  real 
estate,  or  shares  in  the  public  funds,"  for  which  purpose,  and  also  for  the  pur* 
pose  of  "  raising  "  such  sums  of  money  as  it  might  become  "  necessary  to  raise 
in  pursuance  of  the  powers,"  to  "sell  and  convert  into  money  "  all  or  any 
part  of  the  "  said  trust  estates,"  or  to  mortgage  the  same.  He  then  empowered 
the  trustees,  "  in  case  they  shall  deem  it  beneficial  so  to  do,"  to  continue  the 
collieries  and  either  to  increase  or  abridge  the  business  thereof,  and  all  losses,, 
costs,  diarges  and  expenses  of  carrying  on  the  business  should  be  "  bome^ 
paid,  and  defrayed"  out  of  his  "real  and  personal  estate," and  also  to  procure 
any  lease  of  the  collieries  to  be  renewed,  and  to  continue  the  business  after 
such  renewal. 

The  testator  died  in  1884.  The  son-in-law  was  the  sole  proving  executof» 
and  was  the  only  acting  trustee  until  the  marriage  of  the  mmiarried  daughter 
in  1835,  shortly  after  which  date  her  husband  was  appointed  co-trustee.  The 
trustees  continued  and  enlarged  the  colliery  business  for  thirty-seven  years,, 
taking  leases  of  additional  collieries,  making  large  profits,  and  greatly  increas- 
ing the  value  of  the  plant. 

Upon  suit  by  the  eldest  son  of  the  elder  daughter,  claiming  to  have  the 
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V.-C  B.  profits  over  £4  per  cent  en  the  value  of  the  collieries  at  the  death  of  the 

1875  testator  capitalized,  and  made  to  form  part  of  the  estate  :— 

^^vw  Eddt  that  there  were  sufficient  indications  of  intention  in  the  will  to 

Thdbsbt  exclude  the  operation  of  the  rule  in  Hovx  v.  Lord  Dartmouth  (X),  and  that 

Thussbt  ^^^  tenants  for  life  were  entitled  to  the  enjoyment  in  specie  of  the  produce  of 

..-^    '  all  the  collieries. 

Motion  for  decree. 

John  Harffreaves,  of  Ormerod  House  and  of  Bank  HaUf  near 
Burhley,hemg  seised  of  considerable  real  estate,  and  also  possessed 
of  collieries  which  were  being  worked  by  him  under  leases  from 
other  owners,  by  his  will,  dated  the  19th  day  of  May,  ,1832,  devised 
and  bequeathed  ^  all  and  every  the  manors,  messuages,  lands,  tene- 
ments and  hereditaments,  and  all  other  my  real  estate  of  or  to 
which  I  or  any  person  or  persons  in  trust  for  me  am,  is,  or  are  seised 
or  entitled,"  whether  freehold  or  copyhold,  '^  And  also  all  and  every 
my  leasehold  estates,  lands,  and  tenements,  and  aU  my  goods, 
chattels,  and  credits,"  and  other  personal  estate  to  the  use  of  three 
persons,  of  whom  WiBiam  Thursby  and  Thomas  Legh  became  Uie 
survivors,  ^'  their  heirs,  executors,  administrators,  and  assigns,  ac- 
cording to  the  nature  and  quality  of  the  said  premises  respectively, 
as  trustees,  and  so  that  they  may  have  and  hold  the  legal  estate 
therein,"  upon  trust,  as  to  one  moiety,  for  his  daughter  Eleanor 
.  Ifary,  wife  of  William  Thunhtf,  for  life,  and  after  her  death,  upon 
trust  for  the  said  WiUiam  Thursby  for  life,  and  after  the  decease  of 
the  survivor,  upon  trust  for  the  first  or  only  son  of  Heanor  Mary 
,  Thwr^  who  should  attain  twenty«one,  his  heirs,  executors,  adminis* 
trators,  and  assigns,  absolutely,  **  according  to  the  respective  nature 
and  qualities  of  the  said  premises."  He  empowered  WiUiam  Thufiby 
and  Eleanor  Mary  his  wife,  or  the  survivor  of  them,  to  appoint  such 
,6um  and  sums  of  money  *'to  be  raised  and  paid  out  ot  my  said 
real  and  personal  estates  respectively  "  for  the  portions  of  younger 
children  as  they  or  the  survivor  should  think  proper.  He  declared 
that  the  trustees  should  be  seised  and  possessed  of  the  other  moiety 
upon  trust  for  the  separate  use  of  his  daughter  Charlotte  Haryreaves 
for  life  (but  without  any  restraint  upon  anticipation);  and  be 
*  empowered  her  to  appoint  that  any  part  not  exceeding  one-half 
of  the  **  rents,  issues,  and  profits,  interest,  dividends,  and  annual 

(1)  7  Ves.  137. 
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incomei''  which  after  her  death  should  accnie  due  on  the  last-men-     v.^.  p, 
tioned  moiety,  during  the  lifetime  of  any  husband  she  might  marry,       i875 
should  be  paid  to  him  for  his  use.  The  testator  directed  that  after     th^bsbt 
and  subject  to  th^  estates  and  interests  of  his  said  daughter        .*^* 

Charlotte^  and 'any  husband  she  might  marry,  the  moiety  and  the    *  

income  thereof  should  be  held  in  trust  for  the  children  of  CharhUe 
as  therein  mentioned ;  and  he  empowered  his  daughter  Charlotte, 
whether  covert  or  sole,  to  appoint  *'  such  sum  and  sums  of  mon^y 
to  be  raised  aqd  paid  out  of  my  said  real  and  personal  estates 
respectively  **  for  the  portion,  or  for  the  maintenance^  education,  or 
advancement  of  all  or  either  of  her  children  as  she  should  think 
proper.  He  empowered  the  trustees  '^  at  any  time  and  from  time 
to  time  **  thereafter  to  **  levy  and  raise  and  pay  and  apply"  for  the 
advancement  of  the  respective  eldest  or  only  sons  of  his  daughters 
any  part  or  parts  of  the  respective  moieties,  but  during  the 
lifetimes  of  the  respective  parents  only  with  their  consent.  He 
further  directed  that,  after  and  subject  to  the  estates  and  interests 
pf  WiUidm  Thutrdnf  and  Eleanor  Mary  his  wife,  and  Charlotte 
Margreavea  and  any  husband  who  might  survive  her  in  whose 
&vour  she  might  have  exercised  her  power  of  appointment,  **  and 
in  the  meantime  and  until  my  said  real  and  personal  estate  shall 
become  vested  in  such  eld^  or  only  sons "  respectively,  it  should 
be  lawful' for  the  trustees  to  pay  and  apply  so  much  as  they  should 
think  fit  of  ^  the  income  and  annual  produce  of  the  respective 
.moieties  ^  for  his  or  their  maintenance  and  education.  The  testator 
directed  that  in  case  either  of  the  moieties  should  not  vest  abso- 
lutely, it  should  be  held  upon  the  trusts  declared  of  and  concerning 
the  othtt  moieiy ;  and  in  case  there  shaold  be  no  person,  in  whom 
both  the  moieties  should  vest,  then  that  the  whole  should  be  held 
in  trust  for  the  testator's  sister  Ann,  wife  of  John  Fawcett^  ''her 
heirs,  executors,  administrators,  and  assigns,  according  to  the  nature 
and  quality  thereof." 

The  will  then  contained  powers  of  leasing,  of  selling,  and  of  con- 
tinuing the  testators  colliery  business,  in  the  following  terms: — 

•  

^  And  I  hereby  further  declare  and  direct  that  it  shall  and  may 
be  lawful  to  and  for  the  trustees  or  trustee  for  the  time  being  of 
this  my  will  to  lease  all  or  any  part  of  my  said  freehold  or  lease* 
hold  estates  unto  any  person  or  persons  for  any  term  or  number  of 
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Y.-0.  B.     years  not  exceedbg  twenty-one  years  from  the  making  of  snch 

1875       leases  respectively,  so  as  tibere  be  reserved  in  all  sndi  leases  to  be 

Thubsbt    granted  as  last  mentioned  the  best  and  mosi  improved  yearly 

Tbvrsby.    ^^^^  ^^^  ^^^  ^  reasonably  gotten  for  the  same  without  taking 

—       any  fine  or  premium/' 

**  And  I  do  hereby  declare  that  it  shall  be  hiwful  for  the  trustees 
or  trustee  for  the  time  being  of  this  my  will  from  time  to  time 
to  alter,  vary,  and  transpose  the  state  of  investment  of  the  pro- 
perty which  from  time  to  time  shall  be  by  them  held  upon  the 
trusts  aforesaid ;  provided  and  so  that  the  same  shall  be  made  to 
consist  of  real  estate,  securities  upon  real  estate,  or  shares  in  the 
public  funds,  for  which  purpose  and  also  for  the  purpose  of  raising 
such  sum  or  sums  of  money  as  it  may  become  necessary  to  raise 
in  pursuance  of  the  powers  and  provisions  in  this  my  will,  it  shall 
be  lawful  for  the  said  trustees  or  trustee  from  time  to  time  to  sell 
and  convert  into  money  all  or  any  part  of  the  said  trust  estates,  or 
to  mortgage  the  same  either  absolutely  or  in  fee,  or  for  any  term 
or  number  of  years,  and  to  receive  the  moneys  arising  therefrom^ 
and  give  and  si^  receipts  therefor,  and  to  lay  out  and  invest  the 
same  or  the  remainder  thereof,  after  paying  such  sum  or  sums  of 
money  as  aforesaid,  in  the  purchase  of  real  estate,  or  on  securities- 
upon  real  estate,  or  in  the  public  funds,  and  from  time  to  time  to 
alter,  vary,  and  transpose  such  investments  as  aforesaid/' 

^  And  I  hereby  empower  the  trustees  and  trustee  for  the  time 
being  of  this  my  will,  in  case  they  shall  deem  it  beneficial  so  to- 
do,  to  conduct,  carry  on,  and  continue  the  collieries  which  I  am 
possessed  of,  and  either  to  increase  or  to  abridge  the  business^ 
thereof;  and  aU  losses,  costs,  charges,  and  expenses  of  carrying  on 
and  continuing  the  said  business  shall  be  borne,  paid,  and  defrayed 
out  of  my  real  and  personal  estate,  and  also  to  procure  any  lease 
or  leases  of  the  said  collieries  to  be  renewed  to  them,  and  also  to 
continue  the  business  thereof  after  such  renewal.** 

The  testator  died  on  the  5th  of  April,  1834^  a  indower,  and 
leaving  his  only  issue  the  above-mentioned  daughters,  Mrs. 
Thur^  and  Miss  Charlotte  Hargreaves.  The  will  was  proved  by 
WiHiam  ThurAy  alone. 

The  personal  estate  was  insufBcient,  and  a  portion  of  the  real 
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estate,  with  which  the  debts,  fanetal,  and  testamentary  expenses     v.-o.  B. 
and  legacies  were  paid,  was  sold  by  the  trustees.  1875 

The  collieries  of  which  the  testator  was  possessed  at  his  death     ttsuwby 
were  eleven  in  nnmber,  held  under  three  separate  leases*    The    t^J^i^ 
stock  belonging  to  them  was  valued  on  the  81st  of  December,       — 
1834,  at  £17,575  Os.  9i;. 

In  December,  1885,  Miss  Charlotte  Hargreaim  married  the 
Hon.  James  Torhe  Scarlett^  afterwards  General  Sir  Jame$  Yorke 
Searlett ;  and  in  September,  1836,  General  Searlett  was  appointed 
one  of  the  trustees  of  the  will,  together  with  WiUiam  Thursby  and 
Thomas  Leffh. 

In  May,  1857,  Thomas  Legh  died« 

General  SoarJM  died  on  the  6th  of  December,  1871,  having  by 
will  bequeathed  the  whole  of  his  property,  real  and  personal,  to 
his  widow,  Lady  Scarlett^  and  having  made  her  his  sole  executrix. 

There  was  never  any  issue  of  the  marriage  of  Greneral  and  Lady 
ScarUtt. 

WUUam  Thursby  and  General  Scanrletly  who  were  the  acting 
trustees  of  the  testator's  will,  continued  the  business,  renewed  the 
existing  leases  when  they  expired,  and  took  or  agreed  to  take 
leases  of  other  collieries,  with  the  result  that,  during  the  thirty* 
seven  years  which  elapsed  from  the  testator's  death  to  the  death 
of  General  Searlett^  the  profits  averaged  nearly  £11,500  a 
yei^r.  The  colliery  plant  was  valued  in  December,  1871,  at 
£161,533  10s.  Id. 

On  the  22nd  of  March,  1872,  Lady  Searlett  was  &und  by  inqui- 
sition to  be  a  lunatic ;  and  the  question  arose,  whether  the  tenants 
for  life  were  entitled  to  the  profits  of  the  collieries  in  specie,  or 
whether  they  were  entitled  to  only  4  per  cent,  on  the  value  of  the 
collieries  at  the  testator^s  death,  the  surplus  forming  part  of  the 
testaWs  estate. 

Administration  with  the  will  annexed  of  General  Searletfs  estate 
was,  <m  the  14th  of  November,  1872,  granted  to  Mrs.  Thurtby 
during  the  lunacy  of  Lady  Scarlett. 

The  bill  was  filed  on  the  7th  of  January,  1873,  by  the  first  son 
of  iUbs.  Thurdnf,  named  John  Hardy  ThwrAy^  who  was  bom  on 
the  81st  of  August,  1826,  against  Wittiom  Thunby,  Eleanor  Mary 
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v.-c.  B.     his  wife,  Lady  Scarlett^  and  Thomas  Hughes^  her  committee  in 

1875        lunacy,  and  the  representatives  of  Thomas  Legh. 
Thcbsbt         I^  prayed  (amongst  other  relief  which  it  is  unnecessary  for  the 
,p^^^     present  purpose  to  state)  for  a  declaratiour  that  the  tenants  for  life 

under  the  will  **  were  not  and  are  'not "  entitled  to  receive  the 

rents  and  profits  of  the  collieries  in  specie,  and  that  a  value  ought 
to  be  put  upon  the  collieries  of  the  testator  at  the  time  of  his 
death,  and  that  such  allowances  might  be  made  to  the  tenants  for 
life  out  of  the  profits,  by  way  of  interest,  as  to  the  Court  should 
seeni  proper;  and  that  the  residue  of  the  profits  ought  to  be 
invested  and  form  a  part  of  the  testator's  estate. 

It  further  prayed  a  declasation  that  the  Defendant  William 
Thtirsby,  and  the  estates  of  General  Scarlett  and  Thomas  Legh, 
Nvere  jointly  and  severally  liable  to  make  good  to  the  testator  the 
amounts  received  out  of  the  proceeds  of  the  collieries  on  account 
of  the  tenants  for  life  in  excess  of  the  amounts  to  which  they  were 
properly  entitled;  but  at  the  hearing  the  relief  prayed. against 
the  estate  of  Thomas  Legh  was  abandoned,  and  his  representatives 
were  dismissed  from  the  suit  with  their  costs. 

.  Mr.  Smihgate,  Q.O.,  Mr.  MOe,  Q.G.,  and  Mr.  JSdmimd  8.  Ford, 
for  the  Plaintiff,  the  remainderman : — 

'  We  rely  upon  Meyer  v.  Simonsen  (1)  and  J^rown  v.  GeUaUy  (2)« 
The  question  is,  has  the  testator  bequeathed  his  mines  in  specie, 
so  that  the  tenants  for  life  can  take  all  the  profits,  or  are  they 
entitled  to  no  more  than  £4  per  ce^t.  interest  on  the  value  from 
the  time  of  the  testator's  death,  and  interest  on  the  capital  sum 
which  should  have  been  accumulated  from  year  to  year  by  accre* 
tions  of  surplus  of  *  profitet  over  such  £4  per  cent,  and  invested  in 
£3  per  Cent*  Government  Stock? 

The  only  clause  which  furnishes  ground  for  argument  is  the 
power  to  continue  the  colliery  business ;  and  there,  the  words  ^  in 
case  they  shall  deem  it  beneficial  so  to  do  "  are  equivalent  to  the 
words  *'  for  the  benefit  of  my  estate  "  in  Brown  v.  OdlaUjf. 

In  other  respects,  it  is  the  ordinary  cai9e  of  a  gift  to  a  tenant  for 
life,  with  remainders  over.  The  words  ''  rents,  issues,  and  profits  '* 

(1)  5  De  G.  &  Sm.  723.        ■  (2)  Law  Rep.  2  Ch.  75L 
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occur  only  once.    The  power  of  leasing  is  in  the  ordinary  form     V.-O.  Bt 
of  a  power  to  grant  agricnltural  leases;  it  does  not  extend  to        1S75 

mines.  Thubsby 

In  Morpan  y.  Morgan  (1)  the  absence  of  a  trust  for  conversion 
was  relied  npon,  but  the  rule  was  applied  notwithstanding.  Here 
we  have  a  power  for  conversion.  But  in  truth  no  trust  for  conver- 
sion is  necessary,  where  there  is  an  intention  to  give  enjoyment  in 
succession.  '' Beneficial"  means  beneficial,  not  for  one  class  of 
takers  to  the  injury  of  another,  but  beneficial  for  all  alike :  CHbson 
V.  Bott  (2) ;  Houje  v.  Lord  DartmoiUh  (3) ;  CaldecoU  v.  Calde" 
eott  (4) ;  Meyer  v.  Simonsen  (5) ;  Be  lAewdJyWs  Trust  (6) ;  Brown 
V.  QeOaay  (7). 

That  a  lease  renewed  by  a  trustee  is  renewed  for  the  benefit  of 
the  estate,  appears,  if  necessary,  from  Keech  v.  Sand  ford  (8) ;  and 
it  is  equally  clear  that  a  trustee  cannot  make  a  profit  out  of  the 
trust  estate  for  his  own  benefit* 

• 

Mr.  Jackson^  Q.C.,  and  Mr.  E.  CtUler,  for  the  committee  in  lunacy 
of  Jjady  ScarUU ; — 

The  rule  in  Sowe  v.  Lord  Dartmouth  may  be  applied  to  a  gift  of 
residue ;  it  has  never  been  applied  to  a  specific  devise  or  bequest. 
It  is  confined  to  cases  of  property  given  en  masse^  to  be  enjoyed  in 
succession :  Pickering  v.  Pickering  (9). 

The  presence  or  absence  of  a  trust  for  conversion  makes  all  the 
difference.  In  this  case  there  is  a  power  to  convert,  but  not  an 
absolute  trust  for  conversion.  The  principle  of  Broum  v.  OeBaUy 
was  that  the  testator  intended  his  ships  to  be  sold,  sooner  or  later, 
and  the  question  was  what  was  to  be  done  with  the  intermediate 
profits.  Here  the  will  is  full  of  indications  of  a  contrary  inten* 
tion. .  Lady  Scarletfe  separate  life  estate  is  without  restraint  on 
anticipation ;  the  ultimate^gifts  are  '^  according  to  the  respective 
nature  and  quality  of  the  said  premises,"  and  ^*  according  to  the 
nature  and  quality  thereof;"  portions  and  maintenance  money  are 
to  be  '^  raised  and  paid  out  of  my  said  real  Bnd  personal  estates 

(1)  14  Beav.  72.  (5)  5  De  G.  &  Sm.  723. 

(2)  7  Ye?.  89.  (6)  29  Beav.  171. 

(3)  Iljid.  137.  (7)  Law  Rep,  2  Ch.  761,  769. 

(4)  1  Y.  &  C.  Ch,  312.  (8)  Select  Ca.  Cb.  61. 

(9)  4  My.  &  Or.  289. 
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Y.-a  B.  respectiyely ;"  the  sums,  if  any,  to  be  appointed  for  CharioUe^s 
1875  hnsband  are  to  be  any  part  not  exceeding  one-half  of  tiie  ^' rents* 
Thubsbt  issues/ and  profits  ;"the  trustees  have  power  to  'Mevy  and  raise'* 
for  adranoement ;  and,  until  ''my  said  real  and  personal  estate 
shall  become  vested,"  pay  and  apply  parts  of  the  '*  income  and 
annual  produce"  of  the  moieties  for  maintenance.  Finally,  the 
trustees  have  a  discretionary  power  either  to  sell  and  convert,  "or" 
to  mortgage. 

Indications  against  an  intention  to  convert  were  found  in  Alcock 
V.  Sloper  (1);  Bethune  v.  Kennedy  (2);  Lanid  v.  Warren  (8); 
Bowden  v.  Bowdefv  (4);  Burton  v.  MownJt  (5);  Simpson  v. 
Lester  (6).  The  latter  case  established  that  the  C!ourt  looks  at 
a  direction  to  sell  at  a  particular  time,  or  for  a  particular  pur- 
pose only,  as  excluding  the  operation  of  the  rule*  The  use  of 
the  word  ''  rents "  was  c6nsidered  enough  in  Ooodenough  v.  Tre^ 
mamondo  (7) ;  when  the  will  was  silent,  in  Hitwes  v.  Htnves  (8)  ; 
Cafe  V.  Bent  (9);  Crowe  v.  Crisford  (10)  ;  Qreen  v,  BriUen  (11). 

In  Brown  v.  OeUatty  (12)  a  primary  trust  to  convert  was  assumed 
throughout;  so  inlJlfor^an  v.  Morgan  (13)  and  in  Be  Uewdlyn^s 
Trust  (14)  ;  if  there  be  an  absolute  trust  to  convert,  cadit  quaBstio. 
In  Meyer  v.  Simonsen  (15)  there  was  a  gift  of  residue  en  masee,  but 
no  direction  as  to  management  or  enjoyment. 

The  Court  will  also  keep  in  view  the  laches  of  tiie  Plaintiff  who 
came  of  age  in  1847,  and  has  stood  by  for  twenty-five  years : 
Aeheaon  v.  Fair  (16) ;  Cleffff  v.  Edmondson  (17). 

Mr.  Kay,  Q.C.,  and  Mr.  Cecil  Bu$8ell,  for  Mr.  and  Mrs.  Thurd}y : — 

Mrs.  Thwrsby  is  tenant  for  life,  not  to  her  separate  use ;  Mr. 
Tkursby  is  trustee  and  executor;  and  Mrs.  Thursby  is  adminis* 
tratiix  during  lunacy  of  the  estate  of  the  other  tenant  for  life^  who 
is  administratrix  of  the  other  trustee. 

(1)  2  My.  &  K.  699.  (9)  5  Hare,  24. 

(2)  1  My.  &  Cr.  lU.  (10)  17  Beav.  507, 

(3)  2  Y.  &  C.  Cb.  290.  (11)  1  D.  J.  &  S,  649. 

(4)  17  Sim.  65.  (12)  Law  Rep.  2  Ch.  751. 

(5)  2  De  O.  &  Sm.  383.  (13)  14  Beav,  72. 

(6)  4  Jur.  (N.S.)  126X  (14)  29  Ibid.  171. 

(7)  2  Beav.  61?.  (15)  5  D.  G.  &  Sm.  723. 

(8)  3  Hare,  603.  (16)  3  D.  &  War.  612. 

(17)  8  D.  M.  4  G.  787. 
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The  Plaintiff  does  not  seek  a  sale ;  he  does  not  ask  the  Court  to     V.-0.  B. 
pat  a  stop  to  the  business — ^will  the  Court  give  him  profits  made        1875 
before  the  filing  of  the  bill  ?  Thubsbt 

As  for  the  rule  in  Bbwe  v.  Lord  Dartmouth  (1),  the  Courts  have     xudmby 
always  leaned  against  it ;  they  have  applied  it  unwillingly ;  and        — 
it  will  readily  yield  to  evidence  of  a  contrary  intention.    H^e 
the  testator  has  bequeathed  all  his  ^  leasehold  estates  "  as  a 'sepa- 
rate class  of  his  property.    In  many  cases  the  test  has  been.  Had 
the  testator  any  leaseholds  ?    If  so,  it  has  been  held  that  the  word 
^* rents"  can  only  be  satisfied  by  enjoyment  in  specie.    Again,  if 
any  part  of  a  wasting  property  is  to  be  retained  in  specie,  the  whole 
must  be  retained.    Now,  there  is  no  direction  at  all  to  convert  the 
leaseholds ;  there  is  a  power  to  convert,  and  no  more,    A  case 
<sannot  be  found  in  which,  where  a  testator,  having  leaseholds, 
gives  a  power  to  lease  those  leaseholds,  the  tenant  for  life  is  not 
to  enjoy  in  specie.    It  has  been  said  that  this  power  of  leasing  will 
not  apply  to  mines.    Bat  it  has  been  held  otherwise  &om  early 
times:  Campbell  y.  Leaeh  (2) ;   Daily  v.  Beckett  (3);  Sugden  on 
Powers  (4);  Clegg  v.  Bowland  (5).    It  is  not  arguable  that  this 
power  does  not  include  the  leaseholds,  that  is  to  say,  the  leasehold 
mines.    Why  were  the  tenants  for  life  made  dispunishable  of  waste  ? 
Suppose  the  trustees  had  let  the  leasehold  mines,  taking  the  rents, 
what  possible  claim  could  the  Plaintiff  have  had  to  any  part  of 
those  rents?    Where  is  the  direction  to  capitalize  the  rents? 
Why  should  the  testator  give  Mrs.  Thursby  an  estate,  not  for 
her  separate  use,  and  then  make  Mr.  Thv>rAy,  who  thus  became 
the  beneficiary,  his  trustee,  if  not  that  the  tenants  for  life  were  to 
enjoy  in  specie?    And  to  tliis  very  person  he  gives  the  power 
of  leasing.    The  clause  about  continuing  the  business  must  be 
read  with  the  power  of  leasing ;  and  if  the  rents  of  the  mines 
would  have  been  a  part  of  the  income  to  which  the  tenant  for  life 
was  entitled,  why  not  the  actual  profits  for  which  those  rents  would 
have  been  a  substitute  ? 

Did  the  testator  intend  that  the  tenant  for  life  was  not  to  take 
profits,  when  he  has  thrown  upon  him  not  only  losses,  but  the 

(1)  7  Ves.  137.  (3)  24  Beav.  114. 

(2)  Amb.  740.  (4)  8th  Ed.  p.  736. 

(5)  Law  Bep.  2  £q.  160. 
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y.-C.'  B.     costs  of  working,  such  as  sinking  a  shaft  ?    Was  a  tenant  for  life 
1875        to  make  such  an  outlay,  and  not  take  the  profits?    Why  should 
Thubsbt     ^6  g^^^  ^^  trustees  the  power  to  use  all  his  real  and  personal 
estate  for  the  purpose  of  extending  the  works  ? 

Tn  Brown  t.  OellaUy  (1)  the  words  were,  for  the  benefit "  of  my 
estate."    No  such  words  occur  here. 

If  the  Plaintiff  seeks  his  strict  right,  we  may  say — *^  You  sliall 
haye  your  right ;  undo  all  that  has  been  done,  but  if  you  do  that, 
you  must  at  the  same  time  renounce  all  the  benefit  of  what  yoik 
say  is  your  trustees'  wrong*doing.  We  submit  to  treat  the  mines,' 
as  they  stand,  with  the  plant,  as  part  of  the  trust  estate ;  but  we 
must  use  every  weapon  of  defence ;  and  if  you  come,  the  answer  is, 
you  come  too  late." 

Mr.  W.  Peardon,  Q.C.9  and  Mr.  Townsend^  for  the  representatives 
of  Legh. 

Mr.  SouihgcUe,  in  reply : — 

[He  dealt  with  the  cases,  and  further  cited  Craiff  v.  Wheeler  (2). 
and  Blann  v.  BeU  (3).] 

The  expression  ^  according  to  the  respective  nature  and  quali- 
ties "  merely  refers  to  the  two  classes  of  representatives. '  The 
word  '^  rents  "  here  is  satisfied  by  the  fact  that  the  testator  had 
freeholds.  The  testator  did  not  make  Mr.  ThurAy  his  sole  trustee. 
No  issue  of  laches  or  acquiescence  is  raised  by  the  pleadings :  and 
a  remainderman,  who  is  not  a  trustee,  may  come  when  he  pleases. 

Without  denying  the  authority  of  the  cases  as  to  the  leasing 
power. extending  to  mines,  can  that  be  used  as  evidence  of  inten 
tion?  Would  the  whole  proceeds  of  such  a  lease  have  gone  to 
the  tenant  for  life  ?  That  is  the  whole  question.  Was  the  plant 
to  have  been  leased?  If  so,  it  would  have  been  worn  out  at  the 
end  of  the  term.  The  framers  of  this  ^uU  did  not  intend  the 
leasing  power  to  extend  to  the  mines  and  plant ;  if  they  did  intend 
it,  why  did  they  not  say  so  ? 

The  testator  has  not  said  that  all  the  profits  shall  be  given  to 
the  tenant  for  life,  and  the  losses,  if  any,  borne  by  the  remainder* 

(1)  Law  Re^  2  Ch.  751.  (2)  29  L.  J.  (Ch.)  87i. 

(3)  2  D.  M.  4f  Q.  775. 
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man.    Suppose  a  calamity  like  the  firing  or  drowning  out  of  a  v.-o.  fi. 

mine  to  occur,  cotild  the  remainderman  have  called  on  the  tenant  1875) 

for  life  to  make  it  good  ?    If  the  Defendants'  contention  is  right,  Tedubt 

the  tmstees  might  have  sold  the  freeholds  and  laid  oat  the  proceeds  XHiranT. 

m  mines.  — — 

Mr.  Jaeksan,  in  reply  on  Craig  y«  Wheeler  (1)  and  Blann  y. 
Bell  (2). 


March  3.    Sir  James  Bacon,  V.C.  :— 

The  question  in  this  case  is  in  its  nature  of  the  simplest  kind. 
I  do  not  mean  that  the  solution  of  it  is  wholly  free  from  diffi- 
H^ulty,  or  that  the  copious  materials  which  have  been  submitted  to 
the  Court  in  the  shape  of  statement  on  the  record,  or  in  the 
arguments  at  the  Bar,  have  been  superfluous  or  longer  than  the 
interests  of  the  parties  may  have  required,  but  having  given  the 
fullest  consideration  to  all  that  has  been  pleaded,  and  proved,  and 
debated,  I  find  that  there  is  but  one  question  to  be  decided,  and 
Tthat  depending  wholly  upon  the  true  construction  of  the  will  of 
the  testator.  That  duty,  then,  of  construing  the  will  devolving 
upon  the  Court,  I  have  now  to  discharge  it.  The  single  question 
arising  upon  that  will  is  this :  Has  the  testator  so  disposed  of  his 
whole  property  as  to  entitle  the  persons  to  whom  he  gave  life 
interests  in  that  property  to  possess  and  enjoy  it  in  the  same 
manner  as  it  was  possessed  and  enjoyed  by  him  up  to  his  death, 
or  does  the  rule  of  this  Court,  which  constitutes  the  law,  require 
that,  as  to  a  very  important  part  of  that  property,  the  right  of 
the  tenants  for  life  should  be  restricted,  and  that  the  amount  and 
value  of  what  they  have  received  and  may  receive  must  be  very 
sensibly  diminished  ?  That  the  pecuniary  value  of  the  subject  in 
dispute  is  considerable,  cannot,  I  need  not  say,  affect  the  decbion. 
The  law  is  and  must  be  the  same  in  all  cases,  and  in  all  cases 
like  the  present  the  first  and  most  important  consideration  is  the 
intention  of  the  testator  as  it  is  expressed  in  and  of  necessity 
to  be  gathered  from  the  terms  of  the  will.  In  investigating  that 
subject  the  greatest  circumspection  and  caution  are  indispensable. 

(1)  29  L.  J.  (Ch.)  374.  (2)  2  D.  M.  &  G.  776. 
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y.-0.  B.  [His  Hononr  described  the  tenns  of  the  will|  the  state  of  th& 

1875  family,  the  claims  of  the  parties,  and  the  constitution  of  the  snil^ 

T^^Y  ^d  continned :— ] 

f^^^^ggj  There  being  no  material  ffiu^t  in  dispute  between  the  parties,  the- 

—  Plaintiff's  counsel  have  argued  that  he  is  entitled  to  the  relief  he- 

Among  many  authorities  to  which  they  hare  referred,  the  most 
prominent,  and  that  most  relied  on,  is  Howe  y.  Lord  Dart^ 
mouih  (1),  from  which  it  may  be  gathered  as  a  rule,  though  not- 
thence  for  the  first  time,  that  where  the  will  does  not  contain  any 
direction  by  the  testator  that  his  estate  shall  be  converted,  andl 
does  contain  a  gift  not  specific  of  a  subject  in  its  nature  perish- 
able, the  Court  will  cause  the  estate  to  be  converted  and  invested,, 
so  that  tenants  for  life  may  receive  the  income  during  their  lives^ 
and  the  persons  entitled  in  remainder  may  enjoy  the  investment 
after  them.  And  that  this  is  the]  universal,  well-established  rule 
in  all  cases  to  which,  upon  the  true  construction  of  the  will,  it  is- 
applicable,  cannot  be  questioned.  But  it  is  not  less  clearly  estab- 
lished  that  neither  this  nor  any  other  rule  can  be  resorted  to- 
which  would  be  at  variance  with  the  intention  of  the  testator.  la 
Eowe  V.  Lord  Dartmouth  there  was  no  intention  expressed  m 
the  will,  which  contained  only  a  general  bequest  of  personal 
estate.  A  part  of  the  property  so  generally  bequeathed  consisted 
of  long  annuities  and  bank  stock,  the  one  of  a  nature  subject  to 
exhaustion  by  lapse  of  time,  the  other  exposed  to  the  incidents- 
and  hazards  of  a  trading  company.  There  was  no  direction  to  the 
executors  to  convert.  The  Court  could  find  nothing  in  the  will 
there  but  an  intention  that  the  property  should  be  enjoyed  by  the 
persons  named,  in  succession.  To  effectuate  this  intention,  ta 
secure  a  present  interest  for  the  tenants  for  life,  and  at  the  same 
time  not  to  leave  the  persons  entitled  in  succession  without  the 
right  to  succeed  to  that  which  the  testator  had  described  and  dealt 
with  as  one  entire  subject — ^however  various  might  be  the  par* 
ticulars  of  which  it  was  composed,  the  Court  thought  it  right  to 
direct  the  conversion  of  the  long  annuities  and  the  bank  stock,, 
merely  because  that  was  the  only  way  in  which  the  intention  of 
the  testator  could  be  fulfilled. 

(1)  7  Ves.  137. 
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Among  the  cases  cited  an  behalf  of  tlie  FlaintifiT,  Morgan  v.  y.«o.  B. 
Morgim  (I)  was  much  relied  on.  In  that  case  a  testator  made  a  1875 
general  bequest  of  his  personal  estate  and  efiTects  whatsoeyer  and  thowby 
wheresoever  to  trustees,  upon  trust  to  pay  his  debts  and  legacies — 
which  general  estate,  and  the  interest,  dividends,  and  annual  pro- 
ceeds  arising  therefrom,  he  directed  that  his  executors  should  stand 
possessed  of  upon  the  trusts  afterwards  declared.  He  then  gave 
specifically  a  certain  real  estate  to  be  enjoyed  by  his  wife  for  her 
life,  directed  it  to  be  sold  after  her  death,  and  then  directed  the 
proceeds  of  the  sale  and  all  the  personal  estate  thereinbefore 
bequeathed  to  be  divided  equally  between  his  children.  A 
general  decree  for  adnunistration  was  made,  by  which  a  small  sum 
of  long  annuities  was  ordered  to  be  paid  into  Court,  and  under 
which  some  leasehold  parts  of  the  estate  were  sold.  The  ques* 
tion  before  the  Master  of  the  Bolls  arose  upon  a  daim  made  by 
the  widow  to  retain  the  rents  of  the  leaseholds  which  had  been 
received  by  her  up  to  the  time  when  they  were  sold,  and  to  enjoy 
the  leaseholds  and  the  long  annuities  in  specie  for  her  life«  The 
Master  of  the  Bolls  in  deciding  that  case  referred  to  the  rule  in 
Howe  V.  Lord  DartnunUh  (2),  and  noticing  that  the  effect  of  the  later 
authorities  had  been  to  aUow  small  indications  of  intention  to  pre- 
vent the  application  of  the  rule,  said  (S) :  *^  The  question  here  is 
one  of  construction  whether  the  testator  has,  in  this  will,  ezprsssed 
his  intention  that  this  rule  shall  not  apply  to  tUs  particular  case." 
And  he  decided  that  the  widow  was  not  entitled  to  the  leaseholds 
and  the  long  annuities  in  specie.  But  that  he  did  this  upon  the  rule 
in  Eotjoe  v.  Lord  DarlmouA  is  apparent ;  for,  referring  to  portions 
of  the  wUl,  he  says  expressly  (4) :  ^*  The  rest  of  the  will  confirms 
my  opinion  that  the  testator  had  not  supposed  the  v^ole  of  his 
property  was  to  remain  unconverted :"  for  that  it  would  be  the 
duty  of  the  executor  to  sell  some  part  of  his  estate  to  pay  his  debts 
and  legacies;  and  he  says, ''  If  a  part  was  to  be  sold,  why  not  the 
whole  ?'  And  referring  to  the  executors'  power  to  vary  securities, 
he  thought  that  inconsistent  with  any  intention  by  the  testator 
that  his  widow  should  enjoy  the  long  annuities  in  specie,  since,  as 

(1)  14  Beay.  72.  (3)  U  Bear.  82. 

(2)7Ve8.187.  (4)  IWd.  84. 
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v.-O.  B.     bis  executors  might  have  lawfully  sold  the  annuities,  such  inten- 
1875       tion  would,  if  they  had  done  so,  been  defeated. 

Tevvsby  It  had  been  decided  in  Oibaon  v.  Bott  (1),  that  where  the  will 
contained  a  direction  to  conyert,  all  intention  that  the  legatee  for 
b'fe  should  enjoy  in  specie  was  dispelled.  And  indeed  it  is  diffi- 
cult to  conceive  a  case  in  which  any  other  conclusion  could  be 
arrived  at  Certainly  in  none  of  the  cases  referred  to  has  there 
been  any  decision  in  favour  of  enjoyment  in  specie,  where  there 
has  been  a  direction  to  convert.  And  this  makes  it  unnecessary 
for  me  to  refer  more  particularly  (with  one  exception)  to  the 
other  cases  which  have  been  cited  for  the  Plaintiff,  although  I 
have  not  failed  to  consider  each  of  them.  They  were  principally 
CoHdeeott  v.  Caldeectt  (2) ;  Met/er  y.  Simomm  (3) ;  Be  Llewettyn^s 
Trash  (4). 

Nor  does  the  case  of  Broum  v.  OeUaUy  (5),  which  is  the  exception 
I  have  mentioned,  furnish  an  example  to  the  contrary.  Of  all  the 
authorities  referred  to  by  the  Plaintiff's  counsel,  this  was  that  upon 
which  they  most  strongly  relied,  and  which,  as  they  argued,  was 
a  decision  directly  supporting  their  contention*  In  that  case  the 
testator  left  all  his  property,  personal  or  freehold,  of  whatever 
description,  to  his  executors,  giving  them  '^fuU  power  to  realize 
the  same  when  and  in  such  manner  as  they  may  see  fit  without 
being  personally  responsible  for  such  realization,  to  sail  my  ships 
for  the  benefit  of  my  estate  until  they  can  be  satisfactorily  sold, 
and,  without  being  responsible  for  any  loss  on  any  voyage,  to  sell 
the  ships  by  public  or  private  sale  "  for  the  purposes  mentioned  in 
the  will,  which  then  proceeded  to  give  life  interests  and  other 
interests  in  various  parts  of  the  property  thus  bequeathed  as  an 
entire  and  substantive  thing. 

An  argument  was  raised  on  behalf  of  the  tenants  for  life  of  the 
testator's  residuary  estate,  who  claimed  to  be  entitled  to  the 
earnings  of  the  ships  for  so  long  as  the  sale  of  them  should  be 
postponed.  Now,  the  decision  pronounced  by  the  present  Lord 
Chancellor  went  directly  to  the  point ;  and  I  need  not  say  that  it 
is  to  be  regarded  as  not  only  a  clear,  but  an  authoritative  and 

(1)  7  Vee.  89.  (3)  6  De  G.  &  Sm;  723. 

(2)  1  Y.  &  0.  Ch.  312.  (4)  29  Bear.  171. 

(5)  Law  Rep.  2  Ch.  751. 
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tHoding  exposition  of  the  law  upon  the  subject  then  before  him.     y.-a  B. 
His  Lordship,  referring  to  the  case  of  Oreen  y.  Britten  (1),  in  which       1875 
tlie  executors  had  been,  in  express  terms,  prohibited  from  conyert-     t^^ 
ing  certain  ships  there  mentioned  for  seven  years,  and  where,     xhubsbt 
therefore,  the  Court  held  that  to  be  a  sufiScient  warrant  for  giving       — - 
to  the  tenant  for  life  the  income  which  the  ships  earned  during 
the  seven  years,  said  that  the  principle  on  which  the  Court  there 
proceeded  did  not  apply  to  the  case  before  him,  in  which  he  found 
no  indication  whatever  of  an  intention  that  the  ships  were  to  re-  • 
main  unconverted  for  any  specific  time.    The  decision,  therefore^ 
was  that  a  value  most  be  set  upon  the  ships  as  at  the  death  of  the 
testator,  and  the  tenant  for  life  must  have  4  per  cent,  on  such 
value,  and  the  residue  of  such  property  must,  of  course,  be  invested^ 
and  become  part  of  the  estate. 

I  am  wholly  unable  to  perceive  how  this  decision,  clear  and 
distinct  as  it  is  in  its  terms,  and  irrefragable  in  the  principles  on. 
which  it  proceeds,  can  support  or  assist  the  Plaintiff's  contention. 
It  is  a  decision  upon  the  construction  of  the  will — ^it  is  founded 
upon  the  will,  and  upon  the  intention  of  the  testator  expressed  in 
the  will.  The  conversion  of  the  entire  estate  is  stated  and  treated 
in  the  judgment  as  a  duty  incumbent  on  the  executors ;  the  period 
of  the  conversion  of  so  much  of  the  estate  as  consisted  of  the  ships- 
is  postponed  for  obvious  reasons — to  sell  them  at  once  would,  in 
the  te8tator*s  opinion,  be  disadvantageous;  to  keep  them  unem- 
ployed would,  perhaps,  having  regard  to  the  nature  of  the  subject, 
be  injurious,  would  certainly  be  expensive — to  sail  them  until  a 
suitable  opportunity  for  selling  them  should  arise,  was  the  proper 
mode  of  managing  this  description  of  property,  and  directions  to- 
that  end  are  therefore  given,  but  given  in  such  a  manner  as  does 
not  sever  the  ships  and  their  earnings  from  the  bulk  of  the  estate,, 
for  they  are  to  be  sailed  "  for  the  benefit  of  my  estate."  No  notion 
of  the  rule  in  Howe  v.  Lord  Dartmouth  (2)  seems  to  have  been 
entertained  by  the  Lord  Chancellor  (the  case  does  not  appear  from 
the  report  to  have  been  referred  to  in  the  argument),  but  th& 
decision  proceeded  upon  the  plain  words  of  the  will,  by  which 
the  interest  of  the  tenant  for  life  was  no  more  than  the  inoomo 
of  the  estate,  which  estate  was  to  be  augmented  by  the  earnings* 
(1)  1  D.  J.  &  8.  649.  (2)  7  Yes.  137. 
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y.-a  B.     of  the  ships  until  the  execators  should  add  those  earnings,  to- 

1875       gether  with  the  proceeds  of  the  sale  when  they  thought  fit  to 

Tbtjbsbt     iiuike  it^  to  the  aggregate  amount  of  the  general  estate.    Unless, 

Thubsby  ^^^^^^i  ^^  <^^^  ^  ^^^^  ^^»  upon  the  true  construction  of  the 
—  present  will,  there  is  to  be  found  a  general  direction^  or  an  un- 
equiy(y»l  intention,  on  the  part  of  the  testator,  that  his  personal 
estate  unoonyerted  at  his  death  should  be  converted,  the  case  of 
Bratvn  y.  CMlaUy  (1)  does  not  appear  to  me  to  famish  any  autho- 
rity in  support  of  the  FlaintifTs  contention.  Whether  any  such 
intention  can  be  collected  from  the  will  itself  is  the  matter  to  be 
considered. 

In  almost  all — ^if  not  in  all — the  cases  in  which  the  point  has 
arisen  since  the  decision'in  Howe  v.  Lord  BartmouOh  (2),  the  Oourt, 
keeping  in  view  the  rule  there  applied,  and  not  intending  to  ques- 
tion or  depart  from  it,  has  held  that  it  cannot  be  resorted  to  if 
there  can  be  found  in  the  will  any  indications  of  a  contrary  inten- 
tion ;  and  this  latter  principle  is  not  less  generally  recognised,  nor 
less  firmly  established,  than  the  rule  referred  to.  On  the  part  of 
the  Defendants,  reference  has  been  made  to  many  cases  in  which 
the  construction  of  wills,  and  the  interests  of  tenants  for  life^  and 
persons  entitled  in  succession,  being  in  question,  the  Court  has 
been  enabled  to  avoid  the  application  of  the  rule.  In  Aleodk  v. 
iSZopor  (8),  where  the  testator  had  given  the  residue  of  his  real  and 
personal  estate  to  trustees  upon  trust  to  permit  his  wife  **  to 
receive  the  rents,  profits,  dividends,  and  annual  proceeds  thereof" 
for  life,  and  had  directed  the  trustees  from  and  immediately  after 
her  decease  to  sell  his  freehold  and  leasehold  houses  by  auction, 
desiring  that  a  person  named  be  employed  as  auctioneer,  **  to  con- 
vert the  whole  of  my  estate  and  efiiBCts  into  money,  and  to  distri- 
bute the  same  in  equal  shares,**  it  was  held  by  Sir  tTioAn  L&uik  that 
the  widow  was  entitied,  during  her  life,  to  the  enjoyment  of  a  part 
of  the  testator's  estate,  consisting  of  long  annuities.  The  Master 
of  the  Bolls,  adopting  the  principle  to  which  I  have  referred, 
although  he  fully  recognised  the  rule  and  the  authority  of  Bows 
V.  Lord  Dartmouth,  and  the  intention  which  had  there  been  im- 
puted to  the  testator,  said  (4) :  **  Although  this  intention  of  the 

(1)  Law  Rep.  2  Ch.  751.  (3)  2  My.  &  E.  699. 

(2)  7  Ves.  137.  (4)  Ibid.  702. 
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testator  is  primi  faeie  to  be  inferred^  it  may  plainly  appear     V.4XB. 
«pon  the  whole  context  of  the  will  that  the  testator  had  not  that        1875 
meaning,  but  that  his  intention  was  that  the  tenant  for  life     tkovby 
should  derive  the  same  income  from  the  residuary  estate  as  he  had 
lumself  derived  from  his'property  up  to  the  period  of  his  death." 

In  Belhune  y.  Kennedy  (1)  Sir  0.  Pepys,  in  dealing  with  the 
<case  which,  as  he  says,  was  distingmshable  firom  Aleock  v.  Slcper  (2), 
4md  which  was  in  its  bets  by  no  means  similar  to  the  present, 
*being,  nevertheless,  a  question  between  tenant  for  life  and  the 
tperscMis  entitled  in  succession,  said :  ''The  question  is  plainly  one 
of  intention,  to  be  collected  from  a  careful  examination  of  the  whole 
isoope  and  context  of  the  instrument ;  and  so  it  has  always  been 
-considerecl/' 

In  Piekering  v.  Pickering  (3)  Uie  same  Judge  had  to  deal  with 
41  similar  question,  arising,  however,  out  of  much  more  complicated 
•circumstances,  into  which  it  is  not  for  the  present  purpose  neces- 
sary to  enter.  The  value  of  the  case,  however,  is  that  it  contains 
401  exposition  of  the  principles  which  ought  to  guide  Courts  of 
Equity  in  dealing  with  such  questions. 

In  Bvrton  v.  Mwml  (4)  the  testator's  estate,  consisting  partly  oS. 
leasehold  estates  and  long  annuitiee,  had  been  bequeathed  upon 
trust  to  pay  the  rents  and  profits,  dividends  and  interest,  to  a 
tenant  for  life,  with  trusts  in  remainder,  and  with  power  to  the 
trustees  to  sell  as  they  should  think  fit  The  Yice-Ohancellor 
Knight  BrViee{S)9  observing  that  the  will  in  that  case  differed  fix>m 
•each  of  the  wills  considered  in  the  cases  of  Aleoek  v.  SBoper, 
OdHinsv.  OoBine  (6),  Bethune  v.  Kennedy^  and  Piekering  v.  Pickering^ 
said :  ^  The  question  is  not  upon  the  letter,  however,  but  upon 
the  spirit;  the  question  is,  whether,  looking  at  those  four  cases 
together,  they  do  not,  in  spirit,  give  a  rule  of  construction,  within 
-the  influence  of  which  the  present  will  does,  as  to  the  Icmg  annui- 
ties, fall;  and  I  think  they  do.**  He  declined  to  act  on  what,  he 
said,  would  probably  have  been  his  own  opinion — ^independently 
•of  authority,  as  to  the  long  annuities — ^because  he  should  be  con- 
4iadioting  those  deoiBions  in  their  spirit    He  therefore  decided 

(1)  1  Ky.  &  Gr.  114.  (4)  2  De  G.  ft  Sm.  383. 

(2)  2  My.  ft  K.  699.  (5)  Ibid.  888. 

(3)  4  My.  ft  Gr.  289.  (6)  2  My.  ft  E.  703. 
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Y.O.  B.     the  point,  as  to  the  long  annuities  as  well  as  the  leaseholds,  in 

1S75       fEiTonr  of  the  tenant  for  life. 
THTOfflT        I^  Hinves  v.  Hinves  (1)  the  yice-Chancellor  Wigram  comments 
TmnsBT     ^P^^  ^^^  explains  the  law,  as  it  had  been  decided  in  HotM  v.  Lard' 
—       Dartmouth  (2)  and  in  Piekering  y.  Pickering  (3),  and  says :  *•  But,, 
if  the  will  expresses  an  intention  that  the  property  as  it  existed  at 
the  death  of  the  testator  shall  be  enjoyed  in  specie,  although  the 
property  be  not,  in  a  technical  sense,  specifically  bequeathed,  to 
such  a  case  the  rule  does  not  apply.    The  rule  is  settled  with 
su£Scient  deamess ;  the  difficulty  arises  only  in  its  application  to 
particular  cases,  where  the  intention  of  the  testator  is  expressed 
with  more  or  less  distinctness."    He  says,  further,  that  **  in  the 
more  modem  cases,  the  Court,  in  applying  the  rule,  has  leant 
against  conversion  as  strongly  as  is  consistent  with  the  suppo* 
sition  that  the  rule  itself  is  well  founded.''     After  examining 
those  modem  cases  to  which  he  had  referred,  and  observing  that 
in  the  case  before  him  the  gift  was  of  the  testator^s  property 
generally — no  specification  of  particulars — and  the  property  thua 
generally  described  was  to  go  to  persons  in  succession,  he  says : 
'^  Stopping  here,  there  is  no  doubt  that  the  mle  of  the  Court 
would  require  conversion ;  and  the  inquiry  must  be,  whether,  im 
the  directions  he  has  given  for  the  enjoyment  of  his  property  by 
the  eestm$  que  trusty  or  in  the  management  of  it  by  his  trustees^ 
there  is  anything  which  a  conversion  at  his  death  would  defeat!' 
And,  having  pursued  a  minute  and  critical  examination  of  the 
language  of  the  will,  he  came  to  the  conclusion  that  he  could  not 
hold  that  the  long  annuities  and  the  leaseholds  (the  subject  of 
the  suit  before  him)  were  not  to  be  enjoyed  in  specie^  without  in 
effect  deciding  against  the  cases  to  which  he  had  referred. 

There  have  been  several  other  cases  in  which  the  law  as  decided 
in  that  I  have  last  mentioned  has  been  adopted.  Several  of  them 
'  have  been  referred  to  in  the  course  of  the  argument;  but  it  does 
not  appear  to  me  to  be  necessary  that  I  should  menticm  them 
more  particularly,  for  in  none  of  them  are  the  rules  of  law,  and 
the  principles  upon  which  those  rules  are  to  be  applied,  expressed 
with  greater  cleamess  and  force. 

(1)  8  Hare,  609,  611,  612,  613.  (2)  7  Ve«.  137. 

(3)  4  My.  &  Gr.  289. 
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Following,  therefore,  those  mleB,  and  guided  by  those  prin-  Y.-C.  B. 
ciplesy  I  proceed  to  examine  the  terms  of  a  will  made  by  a  man  1875 
apparently  of  great  wealth,  and  part  of  whose  property  consisted  thubsby 
of  leaseholds  worth  more  than  £17,000,  by  means  of  which  he  bad  xhimbt. 
carried  on  the  business  of  eztensire  collieries,  in  which  he  had 
laid  out  more  than  other  £17,000  in  the  purchase  of  the  chattels 
by  which  that  business  was  carried  on,  from  which  he  had  deriyed 
a  considerable  income,  which  business  he  was  carrying  on  at  the 
time  of  his  death,  and  for  the  continuance  of  which  he  carefully 
provided  by  the  appointment  of  trustees  with  very  ample  powers 
for  that  purpose,  and  for  that  purpose  only.  Besides  tiie  general 
devise  of  all  |^  his  real  estate,  he  gives  all  his  personal  estate, 
including  specifically  and  by  name,  his  'leaseholds"  and  his 
**  chattels  and  credits,"  to  trustees,  upon  trust  as  to  one-half  for 
his  daughter  Mrs.  ThurAy,  and  as  to  the  other  half  for  his  only 
other  child.  Lady  Searlett^  for  their  respective  lives,  with  this 
difference  only,  that  as  to  Mrs.  ThiwrAy  the  gift  was  not  to  her 
separate  use,  but  the  same  moiety  was  given  to  her  husband  for 
life  in  case  he  should  survive,  while  as  to  Lady  Searlett,  then  a 
spinster,  trusts  for  her  separate  use  were  declared,  with  power  to 
her  to  appoint  any  part  not  exceeding  one-half  of  ^  the  rents, 
issues,  and  profits,  interest,  dividends,  and  annual  income  "  for  her 
husband  for  life  in  case  he  should  survive  her. 

Pausing  here  for  a  moment,  I  see  no  reason  to  doubt  that  the 
testator  has  given  his  leaseholds,  and  the  chattels  appurtenant  to 
those  leaseholds,  to  be  enjoyed  by  his  daughters  in  specie,  and 
exactly  in  the  same  manner  and  to  the  same  extent  as  he  had 
himself  enjoyed  them.  The  introduction  of  trustees  cannot  alter 
or  affect  this  bequest,  although  the  reason  for  their  introduction 
is  plainly  apparent,  not  only  because  of  the  sex  of  the  legatees, 
and  the  circumstance  that  one  of  them  was  then  unmarried,  but 
because  the  enjoyment  of  the  mines  in  specie  would  be  most 
conveniently  effected,  with  regard  to  their  interests  and  to  the 
interests  of  the  persons  entitled  in  succession,  by  the  trustees 
named.  But  the  intention  of  the  testator  appears  more  plain 
when  it  is  found  that,  as  to  this  leasehold  property,  which  did 
unquestionably  comprise  the  coUierieF,  power  is  given  to  the 
trustees,  **  in  case  they  shall  deem  it  beneficial  so  to  do,  to  con- 
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y.-a  B.     duct,  carry  on,  and  continue  the  collieries  which  I  am 

1875  of,  and  either  to  increase  or  to  abridge  the  bosinesB  thereof,  and 
THUB8BT  ftU  losses,  costs,  charges,  and  expenses  of  carrying  on  and  oon- 
^P^^^  tinning  the  said  business  shall  be  borne,  paid,  and  defrayed  oat 
-^-  of  my  real  and  personal  estate;  and  also  to  procure  any  lease  or 
leases  of  the  said  collieries  to  be  renewed  to  them,  and  also  to 
continue  the  business  thereof  after  such  renewal"  It  has  been 
argued  for  the  Plaintiff  that  the  expression,  **  in  case  they  shall 
deem  it  beneficial  so  to  do,''  brings  this  case  within  the  decision  in 
Brown  v.  OeHatty  (1).  In  my  opinion  it  can  have  no  such  effect^ 
for,  as  I  hare  said,  there  was  in  that  case  a  plain  duty  incumbent 
on  the  executors  to  conyert,  and  although  a  provision  was  given 
to  effect  the  conversion  with  such  caution  as  one  particular  sub- 
ject required,  the  delay  which  might  ensue  and  its  fruits  were 
declared  to  be  ''for  the  benefit  of  my  estate/'  It  is,  in  my 
opinion,  dear  that  by  this  provision  the  testator  had  no  intention 
of  diminishing  the  extent  of  that  enjoyment  by  his  daughters  of 
all  his  property  which  in  the  previous  parts  of  his  wiU  he  had 
conferred  upon  them.  It  would,  I  think,  be  doing  violence  to 
plain  words — I  had  almost  said  the  common  sense — ^to  hold  other- 
wise. Not  only  has  he  not  said  so,  but  the  whole  context  of  the 
will  leads  to  a  contrary  conclusion.  I  have,  therefore,  no  doubt 
that  the  trustees,  in  exercising  their  discretionary  power  as  to 
these  leasehold  mines,  were  to  consider  what  was  for  the  benefit 
of  the  owners,  tenants  for  life,  of  these  mines.  If  the  trustees 
had  thought  fit  to  let  these  mines,  as  under  the  leasing  power  in 
the  will  they  might  have  done  (for  I  cannot  restrict  that  power 
to  leases  of  real  estate  or  to  husbandry  leases,  as  I  was  invited  to 
do,  without  inserting  a  qualification  not  to  be  found  in  the  will), 
the  tenants  for  life  would  have  been  entitled  to  the  rents  reserved 
upon  any  such  leases.  And  although  I  arrive  at  this  conclusion 
from  the  legal  effect  of  the  terms  in  the  will,  it  may  also  be 
observed  that  the  power  of  appointment  reserved  to  Lady  SearleU 
to  appoint  in  fityour  of  a  husband  expressly  mentions  **  rents  "  and 
^profits  "  as  well  as  all  the  other  income  of  the  trust  estate. 

If  it  had  been  the  intention  of  the  testator  that  his  leasehold 
mines  were  to  be  carried  on  by  his  trustees  so  that  they  might 

(1)  Law  Hep.  2  Gh.  751. 
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annually,  or  periodically,  invest  the  aggregate  amount  of  the  V.-O.  B. 
profits  they  made,  and  pay  to  the  tenants  for  life  the  interest  of  1875 
such  investments,  it  might  have  been  expected  that  in  a  will  which  thubsbt 
appears  not  to  have  been  made  without  legal  advice  and  assistance,  ^^by 
there  would  have  been  some  such  provision,  or  at  least  some  indi-  ""^^ 
cation  of  such  an  intention.  It  would,  no  doubt,  be  unsafe  to.  rest 
the  decision  of  this  case  upon  the  ground  of  such  silence  or  omis- 
sion, but  it  is,  nevertheless,  a  matter  not  to  be  disregarded  in  con- 
struing the  will,  where  it  is  the  duty  of  the  Court  to  consider 
whether  or  not  the  whole  scope  and  context  of  the  instrument 
does  express  an  intention  by  the  testator  that  the  tenants  for  life 
4should  enjoy  in  specie  that  property  which  was  his  at  the  date  of 
the  wilL  There  are,  however,  in  my  opinion,  other  indications 
which  lead  irresistibly  to  the  conclusion  that  I  should  be  acting  in 
direct  contradiction  to  the  intentions  of  the  testator,  as  they  are 
expressed  and  indicated  by  his  will,  if  I  were  not  to  hold  that, 
upon  the  reasonable  and  true  construction,  it  was  not  his  intention 
that  his  daughters  should  derive  the  same  income  from  his  estate 
as  he  had  himself  derived  from  his  property  up  to  the  period  of 
his  death.  If  I  did  not,  I  must  wholly  disregard  those  directions 
to  the  trustees  respecting  their  management  of  his  property,  which 
I  find  so  carefully  prescribed  by  the  will.  I  should  be  violating 
the  letter,  not  less  than  the  spirit  of  the  instrument,  and  should  be 
acting  in  contradiction  to  the  authorities  I  have  referred  to,  and  I 
should  be  making  a  will  for  the  testator  wholly  different  from  that 
by  which  he  thought  and  intended  that  he  had  provided  for  the 
•enjoyment  of  his  property  by  his  daughters  during  their  lives,  and 
for  the  persons  who  might  become  entitled  to  that  property  in 
duooession,  in  the  same  manner  as  he  had  enjoyed  and  would,  if 
his  life  had  been  prolonged,  have  continued  to  enjoy  it,  with  all 
the  benefits  and  advantages  that  might  accrue  from  that  mode  of 
management  for  which  he  had  carefully  provided. 

I  am  of  opinion,  therefore,  that  the  contention  of  the  Plaintiff 
wholly  fails,  and  that  the  Plaintiff's  daim  to  reduce  the  extent  of 
the  enjoyment  by  the  tenants  for  life  cannot  be  supported,  having 
regard  to  the  true  construction  of  the  ynlL 

The  decree  contained  a  declaration  that  the  whole  of  the  collieries  acquired  by 
the  trustees  of  the  will  formed  part  of  the  testator's  estate :  And  a  declaration 
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y.-C  B.      tliat  the  tenants  for  life  were  and  are  entitled  to  reodve  the  rents  and  profits  of 
1875        ^^^  collieries  in  specie. 

Solicitors  for  the  Plaintiff:  Messrs.  Shaw  db  Tremdlen. 

Solicitors  for  the  Defendants:  Messrs.  Warrt/y  Bchins^  dt 
Burges ;  Messrs.  Barlow,  Bowling,  &  WiUiamB,  agents  for  Messrs. 
Artindale  db  Artindale,  Burnley ;  Messrs.  Lee  dt  Bouseman, 


Thubsbt 
Thubsbt. 


V.-C.  B. 
1875 

FO).  18. 


In  re  STEAM  STOKER  COMPANY. 

Companff^Wtmdiiig'Up  Petition  Statemmt  in  Petition  that  Petitioner  had 
not  paid  Calls — Demurrable  Petition — Offers  of  Pa^fment  not  amounting  to 
Tenders. 

A  Petition  for  winding  up  a  company  stated  that  a  call  had  beea  made 
upon  the  Petitioner,  which  he  had  not  yet  paid,  for  reasons  which  he  stated^ 
but  that  he  was  willing  to  set  apart,  secure,  or  pay  the  amount  in  such 
manner  as  to  the  Court  might  seem  just : — 

Held  (following  the  decision  in  In  re  European  Life  Assurance  So- 
ciety (1)),  that  the  Petition  was  unsustainable  on  the  face  of  it,  and  must  \» 
dismissed. 

From  the  evidence  it  appeared  that,  the  Petition  having  been  presented  on 
,  the  2od  of  February,  and  answered  on  the  Srd  for  hearing  on  the  Idth,  the 
Petitioner's  solicitor,  on  the  3rd,  wrote  to  the  secretary  of  the  company 
stating  that  he  had  presented  the  Petition,  and  offering  at  once  to  pay  the 
amount  of  the  call  if  the  directors  would  give  an  undertaking  not  to  deal 
with  the  money  until  after  the  result  of  the  Petition  was  seen.  This  offer 
having  been  by  letter  on  the  11th  declined,  on  the  12th  the  Petitioner's 
solicitor  tendered  to  the  company's  solicitors  a  cheque  on  his  own  bankers  for 
"^the  amount  of  the  call  and  interest,  and  informed  him  that  the  company's 
costs  would  be  paid  when  ascertained : — 

BMf  that  neither  of  these  offers  amounted  to  a  l^gal  tender*  or  satisfied 
the  Petitioner's  default 

The  Petition  being  in  the  position  of  a  bill  that  is  demurrable,  the  costa 
of  the  Respondents'  affidavits  in  opposition  were  not  allowed. 

Petition. 

The  Steam  Stoker  Company^  LimUedy  was  incorporated  by  regis- 
tration on  the  Slst  of  July,  1872,  with  a  capital  of  £130,000»  ii^ 
13,000  shares  of  £10  each. 

(1)  Law  Rep.  10  Eq.  403. 
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The  Petitioner,  Frederick  Arthur  Clarh,  applied  for  100  shares,  V.-OL  B, 

and  paid  £100  on  them,  being  the  required  amount  of  £1  per  1875 

«hare  on  application. «  On  the  28tb  of  January,  1878, 100  shiures  jn  re 

vrere  aUotted  to  him,  and  he  subsequently  paid  to  the  company  ^^ 

£300,  being  £3  per  share  on  the  number  so  allotted*  Oompakt*' 

The  Petition  stated  the  above  facts,  amongst  others,  and  then 
proceeded  to  state  and  allege  as  follows : — 

"  11.  On  or  about  the  16ih  day  of  May,  1874,  the  directors  made^ 
s,  call  of  £3  per  share*  Your  Petitioner  .first  neglected  or  refused 
to  pay  this  call,  believing  that,  from  the  condition  of  the  com- 
pany disclosed  as  aforesaid,  any  further  capital  paid  up  would  be 
totally  lost;  but,  the  directors  having  commenced  legal  pro- 
ceedings against  him,  and  be  having  been  advised  that  be  had  no 
valid  defence,  he,  in  or  about  the  month  of  July,  1874,  paid  the 
said  call  of  £3  on  his  said  100  shares,  thus  making  the  total  sum 
paid  by  him  £700." 

**  12.  On  or  about  the  day  of  ,  1874^  a  further  call 

of  £3  per  share,  being  the  whole  of  the  capital  remaining  unpaid, 
was  made  by  the  directors,  which  your  Petitioner  has  not  yet  paid. 
But  your  Petitioner  has  only  withheld  payment  on  the  ground 
that  the  same,  if  paid  up,  is  certain  to  be  wasted  and  lost  as  the 
previous  £7  per  share  has  been,  and  he  is  wilh'ng  to  set  apart  and 
43ecure  or  pay  the  said  last-mentioned  call,  amounting  on  his  shares 
to  £300,  in  such  manner  as  to  this  Honourable  Court  may  seem 
just." 

The  Petition  prayed  for  the  usual  winding-up  order. 

This  Petition  was  presented  on  the  2nd  of  February,  and 
gazetted  and  served  on  the  5th,  the  hearing  being  ordered  for  the 
IStL 

In  an  affidavit  filed  on  the  13th  of  February,  the  Petitioner's 
eolioitor  said  that  on  the  3rd  he  wrote  to  the  secretary  of  the 
company  as  follows : — ^  I  have  presented  a  Petition  to  wind  up 
this  company.  Ton  are  no  doubt  well  aware  that  my  clients  are 
able  to  pay,  and  have  only  declined  paying  the  calls  because  they 
thought  that  the  directors  ought  not  to  have  proceeded  with  the 
company,  and  they  consider  that  in  paying  calls  they  are  only  throw- 
ing their  money  away.    These  beiog  their  views,  I  am  prepared  at 
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y.-C.  B.     onoe  to  pay  the  amount  of  their  callSy  so  as  to  ayoid  farther  ex- 

1875        pense,  if  the  direotois  will  give  me  an  midertaking  not  to  deal 

In  re       ^ith  the  money  until  after  the  result  of  the  Petition  is  seen,  when^ 

0^^      if  an  order  is  made,  their  moneys  will  be  applied  by  the  Court  in 

CkaiPANT.    due  course  of  administration,  and  if  not,  then  the  directors  will  be 

held  to  have  been  legally  entitled  to  make  the  calls  to  continue 

the  company,  and  therefore  to  deal  with  my  clients'  money." 

To  this  letter  an  answer  from  the  company's  solicitors,  dated  the 
11th,  was  receiyed  on  the  12th,  in  which  they  said  they  saw  no 
reason  why  they  should  give  such  undertaking  as  had  been  men- 
tioned. 

In  reply,  the  Petitioner's  solicitor  wrote  on  the  12th  as 
follows: — **I£  you  will  let  me  know  the  amount  of  calls  and 
interest,  I  will  send  you  a  cheque  therefor,  but  in  sending  a  cheque 
for  the  amount,  I  wish  to  call  your  special  attention  to  sect.  153 
of  the  Companiea  Act,  1862,  which  makes  void  all  dispositions  of 
the  property  of  the  company  after  the  commencement  of  the 
winding-up,  and  in  the  event  of  an  order  being  made  on  any 
petition,  if  the  company  has  made  any  disposition  of  the  said 
money  or  any  portion  of  it,  so  that  the  same  cannot  be  applied  in 
due  course  of  administration,  my  client  will  take  steps  to  hold  the 
directors  liable  for  any  loss  that  the  assets  of  the  company  may 
suffer  in  consequence  thereof." 

On  the  12th  a  summons  was  taken  out  to  shew  cause  why,  upon 
payment  of  the  debt,  with  costs,  all  further  proceedings  in  an 
action  which  the  company  had  commenced  for  payment  of  the  call 
should  not  be  stayed,  and  on  that  day  a  clerk  of  the  Petitioner's 
solicitor  called  upon  the  company's  solicitors,  and  upon  their  re- 
fusing to  consent  to  an  order  on  the  summons,  he  (the  derk) 
tendered  to  a  derk  of  the  company's  solicitors  a  cheque  drawn  by 
the  Petitioner's  solicitor  upon  his  own  bankers,  and  made  payable 
to  the  company,  for  the  amount  of  the  call,  and  interest;  and 
informed  the  clerk  that  the  company's  costs  in  the  action  wduld 
be  paid  when  the  Petitioner's  solidtor  knew  the  amount  there<rf; 
but  the  clerk  of  the  company's  solicitors  refused  to  take  the 
dieque. 

Mr.  Jack$on,  Q.C.,  and  Mr.  BrookAanh,  for  the  Petitioner,  asked 
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that  the  Petition  might  stand  oyer  to  answer  an  affidavit;  bnt     v.-O.B. 
upon  the  Bespondents  offering  to  withdraw  the  affidavit,  the       ^^^ 


hearing  was  allowed  to  proceed.  in  re 

Stkah 
Stokbb 

Mr.  Swanttony  Q.C.,  for  certain  shareholders,  opposed : —  Coupant. 

The  Petition  states  that  calls  are  due  from  the  Petitioner.  It  is, 
on  this  gionnd  alone,  unsustainable:  In  re  European  Aimi/tance 
Soeiely  (1).  To  use  an  expression  which  is  now  familiar,  it  is  a 
demurrable  Petition. 

Mr.  Eddie,  Q.C.,  and  Mr.  Laiweon,  and  Mr.  E.  Culler ,  for  other 
shareholders ;  and  Mr.  Kay,  Q.C.,  and  Mr.  Bomer^  for  the  com- 
pany,  also  opposed. 

They  referred  to  In  re  Star  and  Oarler,  LimUed,  before  Vice- 
chancellor  Bacon,  March  18, 1873,  in  which  the  Court  refused  to 
make  any  order  on  such  a  petition,  except  that  the  Petitioner  pay 
the  costs  other  than  those  of  Bespondents'  affidavits. 

Mr.  Jaekeon,  in  reply : — 

The  Petition  states  a  tender  made  by  the  solicitor  in  a  letter 
of  the  3rd  of  February,  and  since  that  there  has  been  a  direct  offer 
to  pay  these  calls  and  the  interest  by  means  of  a  cheque  of  the 
solicitor  on  his  own  bankers. 

[The  Yioe-Changsllob  : — A  solicitor  who  offers  to  pay  his 
client's  debt  by  his  own  .cheque  does  not  make  a  tender.] 

The  so-called  condition  annexed  to  the  tender  of  the  8rd  of 
February  was  only  an  indication  to  the  company  to  do  that  which, 
with  reference  to  the  153rd  section,  it  was  their  duty  to  do ;  as 
was  further  pointed  out  by  the  letter  of  the  12th. 

If  the  second  offer  did  not  amount  to  a  strictly  legal  tender,  it 
removed  the  Petitioner's  de&ult ;  the  only  reason  why  it  was  not 
made  before  being  the  delay  of  the  secretary  in  ansvrering  the  letter 
of  the  3rd. 

Sir  James  Baook,  V.C.  : — 
The  first  thing  I  have  to  consider  is,  whether  it  is  a  matter  of 

(1)  Uw  Bep.  10  Eq.  i03. 
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y.-G.  B.     right  on  the  part  of  the  Petitioner  that  this  Petition  shall  stand 
1875       oyer  becanse  he  has  not  had  time  to  meet  the  evidence  on  the 
y^       other  side.    Now  everybody  knows  that  it  is  the  constant  practioe 
Sto  ^'       of  the  Court  to  allow  this ;  and  if  that  were  all,  the  adjournment 
OouPANT.    of  the  hearing  would  follow  as  a  matter  of  course.    But  is  it  of 
course  that  I  can  take  away  from  the  Respondents  the  right  which 
they  have  to  demur  to  this  Petition  ?    It  is  their  right  to  say 
that  the  Petition  affords  materials  upon  which  alone  the  Court  is 
bound  to  decide.  What  they  say  is,  '*  Lay  the  affidavits  aside,  read 
only  the  statements  in  the  Petition  itself,  and  upon  those  state- 
ments alone,  we  maintain  that  this  Petition  is  unsustainable." 
That  is  the  proposition,  or  rather  the  statement,  which  I  have  to 
consider. 

Now  upon  this  point  the  authority  of  Lord  Justice  James  is 
undisputed,  and  it  is  most  directly  in  point. 

Mr.  Jackson  says  I  am  not  bound  by  the  Lord  Justice's  decision 
when  he  was  Yice-Chancellor.  Nothing  can  be  more  clear  than 
that  I  am  not  so  bound ;  but  I  am  justified  in  following  that  decision 
if  my  judgment  goes  along  with  it,  and  in  my  opinion  a  more 
wholesome  rule  has  never  been  laid  down,  or  one  more  useful 
in  checking  the  abuses  which  might  otherwise  spring  up  under 
colour  of  these  Acts.  If  it  were  otherwise,  the  moment  a  share- 
holder, or  it  may  be  100  shareholders,  were  called  upon  by  the 
company  to  pay  up  on  their  shares,  it  might  be  competent  for 
each  of  them  to  file  a  petition,  for  the  purpose  of  staving  off  a 
payment  which  be  was  called  upon  presently  to  make.  It  would 
be  an  instrument  of  effectual  ruin  to  companies  if  shareholdeis 
who. owed  the  company  money  by  not  having  paid  their  calls 
were  allowed  to  come  into  Court  with  winding-up  petitions.  In 
my  opinion,  the  decision  of  the  Lord  Justice  when  Yioe-Chancellor 
was  a  right  one  in  principle,  and  if  he  had  not  so  ruled,  I  should 
have  decided  this  case  mainly  on  a  similar  view  of  the  statements 
in  the  Petition. 

Now  what  is  the  present  Petition  ?  It  is  the  Petition  of  a  share- 
holder who  first  compels  the  company  to  faring  an  action  against 
him  for  a  call,  and  then,  when  another  call  is  made  upon  him, 
enters  into  a  correspondence  with  the  company,  and  finally  makes 
a  tender,  but  accompanied  by  a  condition  that  the  directors  will 
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not  deal  with  the  money  till  after  the  result  of  the  Petition  is     V.-C.  B. 
seen — ^a  thing  in  itself  most  unreasonable.    This  was  a  condition        i875 
which,  in  my  opinion,  the  shareholder  had  no  right  to  impose,  and       j^ 
which  takes  away  the  appearance  of  anything  like  good  faith  on      al^ 
his  part,  for  it  was  the  duty  of  the  directors  to  employ  the  money    Oompaky. 
in  the  best  way  they  could  for  the  benefit  of  the  company ;  and 
the  yery  existence  of  the  company  might  have  been — ^I  do  not  say 
that  it  would  have  been — dependent  on  their  getting  this  money. 

The  second  offer  was  even  more  absurd  and  unreasonable  than 
the  first  [His  Honour  read  from  the  affidavit  the  account  of  the 
transaction  on  the  12th  of  February,  the  effect  of  which  is  given 
above,  and  continued: — "]  Now  that  is  called  a  tender.  The 
solicitor  offers  his  cheque  on  his  own  bankers,  and  that  is  called 
a  tender  of  itoney.  Does  that  remove  the  objection  which  has  been 
taken  ?  I  think  it  does  not ;  and  accordingly  when  we  come  back 
to  the  objection,  it  is  this :  **  You,  the  Petitioner,  upon  your  own 
shewing,  can  have  no  order."  The  Lord  Justice,  when  Yice-Chan- 
cellor,  established  the  rule,  and  nothing  can  be  more  clear,  both 
upon  the  authority  of  that  case  and  upon  the  character  of  the 
Joint  Stock  Companies  Acts,  than  that  it  is  incumbent  on  the  Court 
not  to  encourage  petitions  by  shareholders  who  are  themselves  in 
default  to  the  company. 

Upon  the  preliminary  objection,  therefore,  it  is  my  duty  to  order 
that  this  Petition  be  dismissed.  It  follows  that  the  affidavits  which 
have  been  filed  in  opposition  are  useless.  The  objection  is  in  its 
true  sense  a  demurrer  to  the  Petition.  Supposing  every  line  and 
letter  of  the  Petition  to  be  true,  it  is  unsustainable,  and  one  sees 
at  once  how  serious  an  evil  such  a  practice  as  this  might  become. 

The  Petition  must  be  dismissed  with  costs,  not  including  the 
costs  of  the  affidavits  filed  by  the  Bespondents.  I  allow  the  share- 
holders their  costs  of  appearance ;  that  I  think  is  right,  giving 
them  one  set  of  costs ;  all  I  exclude  is  the  Bespondents'  costs  of 
their  own  affidavits. 

Solicitor  for  the  Petitioner :  Mn  A»  Pulbrooh ' 

Solicitors  for  the  Bespondents:  Messrs.  Oover  dt  Norton;  Mn 

J.  H.  Kays ;  Messrs.  Bedpaih  A  Hcldsworfh ;  Messrs.  VdUanee  d 

VdBanee. 
Vol.  XIX.  2  0  2 
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V.-C.  B.  POWELL  V.  POWELL. 

1875 


FA.  18. 


[1873    P.    198.] 

Vendor  and  Purchaser — Condition  of  Sale — Sale  under  the  Court — Reeeinding 
Contract-^Betum  of  Deposit — Dividends  j^oduced  hy  Invested  Deposit. 

A  sale  in  Ghambers  under  a  decree  in  a  partition  snit  having  been  declared 
invalid  on  the  ground  that  the  sale  took  place  before  the  certificate  in  answer 
to  the  inquiries  directed  by  the  decree  was  made  : — 

Held,  that  the  vendors  could  not  avail  themselves  of  a  condition  enabling 
them  if  unwilling,  or  unable  for  any  reasonable  cause  to  remove  or  comply 
with  any  objection  or  requisition  by  a  purchaser,  to  rescind  on  repayment  of 
the  deposit  without  interest  and  without  costs  on  either  side ;  and  that  the 
discharged  purchaser  was  entitled  to  the  stock  arising  from  his  deposit,  which 
had  been  paid  into  Court  and  invested,  with  the  dividends  thereon,  or  the 
actual  amount  of  deposit  and  the  produce ;  with  costs,  charges,  and  expenses. 

Ad  JOUBNED  summons  on  behalf  of  Mr.  Bwan,  who  had  been 
declared  to  be  a  purchaser  under  a  sale  conditionally  directed  by  the 
decree  made  in  a  partition  suit,  that  he  might  be  discharged  from 
his  purchase,  and  have  the  deposit  returned,  with  interest  at  4 
per  cent  from  the  6th  of  June,  1874,  and  payment  of  the  costs, 
charges^  and  ezpenaes  occasioned  by  his  bidding  for  and  being 
allowed  the  purchaser  of  the  said  hereditaments. 

The  property  in  question  was  put  up  for  sale,  with  the  sanction 
of  the  Chief  Clerk,  on  the  5th  of  June,  1874,  and  the  applicant^ 
Mr.  Bevan^  became  the  purchaser  of  a  portion  of  it,  and  paid  a 
deposit  of  £907. 

In  the  case  of  Mr.  UmfrevUle,  the  purchaser  at  the  same  time 
of  another  portion,  it  had  been  held  that  the  sale,  though  made 
under  the  direction  of  the  Chief  Clerk,  was  invalid  from  having 
been  made  before  the  approval  and  filing,  on  the  6th  of  August, 
1874,  of  the  certificate  in  answer  to  the  inquiries  directed  by  the 
decree :  Pofjodl  v.  Powell  (1). 

The  question  upon  the  present  summons  was,  upon  what  terms 
the  purchaser  was  entitled  to  be  discharged  from  his  purchase. 

It  appeared  that  in  the  course  of  the  correspondence  upon  the 

(1)  Law  Rep.  10  Ch.  180. 
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title  Mr.  Bevaris  solicitor  took  the  objeoticxi  that  it  was  indispens-     V.-o.  B. 
ably  necessary  that  the  decree  should  be  served  upon  two  persons       1875 
beneficially  interested  who  were  not  before  the  Court,  and  that  an      powxll 
order  of  the  Court  must  afterwards  be  obtained  confirming  the     po^J^ 
sale  which  took  place  in  their  absence.     To  this  the  vendors       — 
replied  that  the  objection  was  answered  by  the  Court  having  by 
its  express  order  dispensed  with  service  of  the  decree  on  the  two 
absent  beneficiaries :  Powell  v.  PaweU  (1). 

The  18th  condition  of  sale,  under  which  the  property  was  put 
up  for  sale,  was  as  follows : — 

''If  any  purchaser  shall  make  any  objection  or  requisition 
which  the  vendors  shall  be  unable  or  unwilling  for  any  reasonable 
cause  to  remove  or  comply  with,  the  vendors  shall  be  at  liberty, 
with  the  leave  of  the  Judge,  and  notwithstanding  any  interme- 
diate negotiation  or  attempt  to  remove  or  comply  with  such  objec- 
tion or  requisition,  to  cancel  the  contract,  which  shall  thereupon 
•be  delivered  up,  and  the  deposit  returned  without  interest  and 
without  costs  on  either  side." 

The  deposit-money  (£907)  paid  by  Mr.  Beocm  on  the  6th  of 
June,  1874,  had  been  paid  into  Court  and  invested. 

Mr.  £ay,  Q.C.,  and  Mr.  MethoUy  for  the  purchaser : — 

Up  to  the  time  when,  by  the  order  of  the  Court  of  Appeal,  made 
on  the  14th  of  December,  1874,  Mr.  Umfr^tnUe,  the  purchaser  of 
one  of  the  other  lots,  was  discharged  from  his  purchase,  the 
vendors  always  repudiated  as  invalid  the  objections  to  the  validity 
of  the  attempted  sale  taken  on  behalf  of  Mr.  Bevtm,  and  called 
upon  him  to  complete  his  purchase.  They  have  not  brought 
themselves  within  the  terms  of  the  18th  condition,  as  they  have 
not  given  notice  to  rescind  or  cancel  the  contract,  nor  o£Eered  to 
return  the  deposit,  nor  obtained  leave  from  the  Judge  to  cancel 
the  contract,  and  according  to  the  usual  practice  the  purchaser  is 
entitled  to  his  deposit,  with  interest  thereon  from  the  time  it  was 
paid,  and  his  costs,  charges,  and  expenses  (according  to  the  form 
given  in  Seton  (2)  ).  The  vendors  cannot  avail  themselves  of  a 
condition  framed  in  these  terms  for  the  purpose  of  getting  rid  of 

(1)  Law  Eep.  10  Ob.  130.  (2)  Page  1208. 

2^2  2 


V. 

Powell. 
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V.-O.  B.     the  duty  which  attached  to  them  on  the  rest  of  their  contract : 
1875       Dart's  Vendors  and  Purchasers  (1);  and  in  any  case,  if  they 

PowBLL  wished  to  avail  themselves  of  the  condition,  they  should,  as  soon 
as  this  objection,  which  they  were  unable  to  remove,  was  taken 
at  once  have  obtained  leave  from  the  Judge  to  cancel  the  con- 
tract :  Marley  v.  Caoh  (2) ;  Enffd  v.  Fitch  (3) ;  Godwin  v.  Fran- 
cis (4) ;  Qreaves  v.  WUson  (5) ;  Qardom  v.  Lee  (6) ;  WM  v. 
Kirly  (7)  ;  Berry  v.  QHHbons  (8). 

[As  to  the  right  to  interest,  they  referred  to  Sag.  Vend,  and 
Pur. (9),  and  as  to  rescinding'the  contract,  Sug.NenA..  and  Pur.  (10).] 

Mr.  Jackson,  Q*C.,  and  Mr.  Horton  Smith,  for  the  Plaintiffs: — 

The  only  objection  to  the  validity  of  the  sale  was,  that  by  a  slip 
in  Chambers  it  was  made  too  soon.  The  objection  taken  by  the 
purchaser,  that  two  persons  beneficially  interested  were  not  before 
the  Court,  was  withdrawn,  or  not  pressed,  after  the  reply  of  the 
vendors'  solicitor,  and  therefore  there  has  been  nothing  to  preclude 
the  vendors  from  claiming  the  benefit  of  the  18th  condition,  or  to 
entitle  the  purchaser  to  anything  more  than  the  bare  return  of  his 
deposit. 

Either,  as  we  say,  the  objection  was  one  without  substance,  in 
which  case  the  purchaser  was  not  entitled  on  that  ground  to  be 
discharged,  and  cannot  claim  anything  in  the  sliape  of  compensa- 
tion; or  if  it  was  an  objection  of  substance,  then  we  claim  the 
right  to  cancel  the  contract  according  to  the  18th  condition,  and 
to  return  the  purchaser  his  deposit  without  interest  or  costs.  But 
even  if  the  purchaser  should  be  entitled  to  be  discharged  with 
costs,  his  claim  for  interest  on  the  repaid  deposit  cannot  be 
allowed :  Lachlan  y.  Reynolds  (11) ;  Calvert  v.  Godfrey  (12) ;  Perkins 
V.  Ede  (13) ;  Seton  (14) ;  Dart^s  Vendors  and  Purchasers  (15). 

Mr.  Kay,  in  reply,  referred  to  Torrance  v.  Bolton  (16). 

(1)  4th  Ed.  p.  146.  (9)  Hth  £d.  pp.  639,  641. 

(2)  2  Hare,  106.  (10)  Ibid.  p.  242,  d  ac^. 

(3)  Law  Rop.  3  Q.  B.  314.  (11)  Kay,  52. 

(4)  Ibid.  5  C.  P.  296.  (12)  6  Bear.  97. 
(6)  25  Beav.  290.  (13)  16  Ibid.  193,  268. 

(6)  3  H.  &  C.  651.  (14)  Pag9  1209. 

(7)  7  D.  M.  &  G.  376.  (15)  4th  Ed.  p.  1096. 

(8)  Law  Hep.  15  Eq.  150.  (16)  Law  Rep.  8  Ch«  118. 


MnruTE  OF  Order  : — Upon  the  application,  &c., 
'  This  Court  doth  order  that  the  said  Bevan  he  discharged  from  heing  such  pur- 
chaser. And  it  heing  agreed  hetween  the  parties  that  the  sum  of  £907,  the 
deposit  paid  hy  the  said  Bevan^  is  now  represented  hy  £977  lis.  lid.  New  3  per 
Gents,  part  of  the  £  like  annuities  in  Court  to  the  credit  of  this  cause,  &c.,  and 
that  the  Octoher  dividend  on  the  said  £977  17s.  lid.  is  now  represented  hy 
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Sir  Jahes  Bacon,  V.C.  :—  v.-o,  b. 

Knowing,  as  I  now  do,  the  facts  of  the  case,  I  am  very  glad  ^^ 
that  the  matter  has  come  before  me  in  Court,  as  when  it  was  Powkll 
before  me  in  Chambers  I  was  under  the  impression  that  the  18th  Powilu 
condition  of  sale  applied.  But  that  condition  has  nothing  what- 
ever  to  do  with  this  case,  and  applies  to  a  totally  different  state 
of  circumstances.  The  vendor  did  not  say  he  was  unable  to 
comply  with  or  remove  the  objections  to  the  title.  He  took  no 
steps  to  rescind  the  contract.  That  he  did  not  obtain  the  prior 
leave  of  the  Judge  for  that  purpose  is  not  of  much  weight,  but 
he  made  no  application  under  the  18th  condition  to  discharge  the 
purchaser  without  interest  and  costs ;  and  the  purchaser  was  not 
here  resisting  any  such  application.  This  brings  it  to  the  ordinary 
case  of  a  purchaser  who,  finding  that  he  is  entitled  by  law,  on 
account  of  the  invalidity  of  the  proceedings  in  Chambers,  to  be 
discharged  from  his  contract,  is  entitled  on  coming  here  to  be 
reinstated  in  exactly  the  same  position  that  he  stood  in  when  he 
attended  the  sale,  and  to  be  indemnified  against  all  the  expenses 
he  has  been  put  to.  The  deposit  having  been  paid  into  Court  and 
invested,  he  is  entitled  to  have  the  Bank  Annuities  produced  by 
the  investment  of  the  deposit  (£907),  and  the  dividends  that  have 
accrued  thereon — not  in  the  shape  of  interest,  but  on  the  ground 
that  it  is  his  own  money,  and  that  he  is  entitled  to  whatever  it 
has  produced.  He  will  be  allowed  the  costs,  charges,  expenses, 
&c.'  (following  the  terms  of  the  order  in  Seion  (I)  ). 

If,  however,  he  insists  on  the  return  of  the  money  itself,  he  is 
entitled  to  it  and  to  all  the  dividends  which  have  arisen  from  its 
investment. 

[Mr.  Bevan  elected  to  take  the  stock  and  dividends.] 


(1)  Page  1208, 
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V.-O.  B.       £16  0«.  6(7.  like  annaities,  further  part  of  tbe  Paid  £        .,  Tt  is  ordered  that 

1875         ^993  18«.  5d.  like  annuities  (being  the  aggregate  of  tbe  said  snms  of  £977 178.  lid. 

^'^y^        and  £16  Os.  Qd,  like  annuities),  and  any  dividend  to  accrue  thereon,  be  transferred 

Powell      and  paid  to  the  applicant  Bevan,  he  by  his  counsel  undertaking  to  pay  to  the 

Powell.      Chancery  broker  the  amonnt  of  the  brokerage  due  on  such  transfer. 

Tax  the  costs,  charges,  and  expenses  of  Sevan  occasioned  by  his  bidding  for 

and  being  allowed  the  purchaser  of  the  said  hereditaments,  and  of  and  incident  to 
this  application,  and  to  include  therein  the  amount  which  he  shall  pay  for  such 
brokerage.  So  much  of  £  ,  the  residue  of  the  said  £  like  annuities,  as  will 
raise  the  amount  of  the  said  costs,  charges,  and  expenses  when  taxed,  to  be  sold,  and 
out  of  the  money  to  arise  from  the  said  sale  the  said  costs,  charges,  and  expenses 
be  paid  to  the  applicant's  solicitor.  But  such  payment  of  oosts  is  to  be  without 
prejudice  to  the  question  how  the  same  shall  ultimately  be  borne.  Liberty  to 
apply. 

Solicitors :  Mr.  T.  Sismey ;  Messrs.  Uftom  &  Co. 


Feb.  26. 


V.-O.  B.  JONES  V.  NORTH. 

1875  [1875    J.    18.] 

Injunction — Breach  of  Contract — Contract  not  to  tender^'Parties, 

Tenders  for  the  supply  of  stone  having  been  invited  by  a  corporation,  it 
was  agreed  between  A,,  B.,  C,  and  D,,  quarry  owners,  that  B,  should  not 
tender,  that  C,  and  J),  should  tender  alcove  A*8  price,  that  A.  should  pur- 
chase certain  quantities  of  stone  from  B.,  C,  and  D.  at  a  fixed  price,  and 
that  B.^  C,  and  Z>.  should  not  supply  the  corporation  with  stone  during 
1875. 

The  stone  was  purchased,  as  agreed,  by  A.,  but  J?.,  in  breach  of  the 
fl^eement,  sent  in  a  tender,  which  was  accepted  :— 

ffeUd^  on  demurrer,  that  the  agreement  was  not  void,  and  that  a  bill  would 
lie  by  ^.  to  restrain  B,  from  supplying  the  corporation  directly  or  indirectly 
during  1875  with  stone,  without  making  the  corporation  parties. 

Demtjerer. 

The  statements  in  the  bill  were  in  eiFect  as  follows : — 
On  the  17th  of  December,  1874,  the  Corporation  of  Birming- 
ham  issned  an  advertisement  inviting  tenders  for  contracts  for  the 
supply  of  40,000  tons  of  stone  for  macadamising  the  causeways  of 
the  borough.  A  form  of  specification  of  the  work  required  to  be 
performed,  together  with  a  form  of  tender,  was  also  issued.  The 
Plaintiff  was  the  owner  of  the  Eaibtane  Quarry,  at  Baidey  Begis,  in 
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SiaffordshirBy  and  his  quarry  furnished  stone  fit  and  proper  for  the     v.-C.  B. 
purposes  referred  to  in  the  specification.  The  Defendants  (carrjring       1875 
on  business  as  the  Bowley  HaU  CcUiery  Compcmy)  were  the  owners       jobeb 
of  another  quarry  in  the  same  district,  also  furnishing  stone  of  a      i^orth. 

quality  available  for  the  purposes  of  the  specification.    Messrs.       

Fitzmauriee  &  Co.  and  Palmer  &  Lee  were  owners  of  other  quarries 
in  the  neighbourhood  of  Birminffham  furnishing  stone  available  for 
the  specification.  When  the  specification  and  form  of  tender  were 
issued,  the  price  at  which  tenders  should  be  sent  in  became  a  matter 
of  serious  moment  to  the  Flaintifi",  the  Defendants,  and  the  other 
two  firms.  Under  these  circumstances  an  arrangement  was  come  * 
to  between  the  Plaintifi",  the  Defendants,  Fitzmatmce  &  Co,,  and 
Palmer  &  Lee,  that  the  Plaintiff  should  purchase  from  the  Defen- 
dants 10,000  tons  of  stone,  and  that  in  consideration  of  his  doing 
so  the  Defendants  should  not  send  in  any  tender  to  the  Birming- 
ham Corporation,  nor  supply  the  corporation  with  any  stone 
during  1875;  and  that  the  Plaintiff  should  also  purchase  from 
Fitzmauriee  &  Co.  10,000  tons,  and  from  Palmer  &  Lee  6000  tons, 
and  that  the  Plaintiff  and  the  two  last  mentioned  firms  should 
each  send  in  tenders  at  different  prices,  the  prices  named  in  the 
Plaintiff's  tender  being  the  lowest  In  accordance  with  these 
arrangements  the  Plaintiff  entered  into  contracts  with  the  Defen- 
dants, and  with  FUzmawrice  &  Co.  and  Palmer  d:  Lee,  to  take  the 
above-mentioned  quantities  of  stone,  26,000  tons  in  alL  In  this 
way  it  was  apprehended  that  the  corporation  (though  not  binding 
themselves  to  do  so  by  the  terms  of  the  specification),  would,  in  all 
probability,  fix  upon  the  lowest  tender,  and  thus  the  40,000  tons 
would  be  supplied  by  the  Plaintiff,  and  through  him  by  the  con- 
tracting firms ;  the  prices  as  between  the  Plaintiff  and  the  other 
three  firms  for  the  quantities  of  stone  to  be  furnished  by  them  being 
so  arranged  as  to  secure  to  each  of  them  a  fair  share  of  the  profit 
arising  from  the  supply  to  the  corporation  under  their  specifica- 
tion. 

On  the  footing  of  the  agreement,  the  Plaintiff,  on  the  80th  of 
December,  1874,  sent  in  a  tender  to  the  Birmingham  Corporation 
for  40,000  tons  of  stone. 

On  the  27th  of  January,  1875,  the  Plaintiff  received  a  note 
from  an  o£Scer  of  the  corporation  that  the  Public  Works  Com- 
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V.-G.  B.     xnittee  had  accepts  the  offer  of  the  Rowley  EaU  Company  (the 

1875        Defendants)  for  the  supply  of  stone, — in  breach,  as  the  bill  alleged, 

J^^       of  their  contract  with  the  Plaintiff,  and  notwithstanding  the  said 

v*         agreements,  and  the  heavy  liability  which  the  Plaintiff  had  thereby 

been  induced  to  bring  himself  under  as  well  to  the  Defendants 

as  to  FUzmaurice  &  Co.  and  Palmer  dt  Lee  for  the  purchase  of 
large  quantities  of  broken  stone,  the  purchase  of  which  was  wholly 
useless,  and  would,  in  fact,  be  a  dead  loss  to  the  Plaintiff  unless 
the  agreement  between  himself  and  the  Defendants  be  duly  acted 
upon  and  observed. 

Under  these  circumstances  the  Plaintiff  had  filed  his  bill  against 
Messrs.  North  &  Wright  to  restrain  them  from  supplying  any 
rough  or  broken  Bowley  ragstone  to  the  Birmingliam  Corporation 
either  directly  or  indirectly  during  1875,  and  from  supplying 
during  such  period  any  other  stone  or  material,  or  doing  any 
act,  whereby  the  corporation  might  be  supplied  with  stone  in 
manner  and  for  the  purposes  required  and  referred  to  in  and  by 
the  specification. 
To  this  bill  the  Defendants  had  demurred  for  want  of  equity. 

Mr.  Jaoksonf  Q.C.,  and  Mr.  JE  Ward^  for  the  demurrer : — 

1.  The  bill  is  demurrable  for  want  of  parties,  as  it  seeks  to  pre- 
vent  the  Defendants  from  carrying  out  their  contract  with  the 
corporation  not  before  the  Court,  although  the  corporation  will  be 
seriously  prejudiced  if  that  contract  be  not  carried  out,  and  there- 
fore are  necessary  parties  to  the  suit. 

2.  The  bill  i»  demurrable  also  for  want  of  equity,  as  the  injunc- 
tion, if  granted,  can  in  no  way  alter  or  improve  Plaintiff's  position 
by  giving  him  the  contract  with  the  corporation,  and  the  only 
result  will  be  to  subject  the  Defendants  to  pecuniary  loss  and 
liability  with  no  corresponding  benefit  to  the  Plaintiff. 

3.  Admitting  the  truth  of  the  arrangement  between  the  Plain- 
tiff and  the  other  quarry  owners,  as  averred  in  the  bill,  the  Court 
will  not  give  any  assistance  to  a  Plaintiff  who  does  not  come  with 
clean  hands,  and  seeks  to  enforce  an  arrangement  which  is  against 
public  policy,  inasmuch  as  it  is  a  device  for  compelling  the  corpo- 
ration, under  the  fiction  of  a  public  competition,  to  accept  tenders 
not  representing  the  real  market  prie^  of  the  commodity. 
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Mr.  Kay^  Q.O.,  and  Mr.  IneCj  for  the  Plaintiff,  were  not  called     V.-0.  a 
upon.  1875 

Jons 

Sib  James  Bacon,  V.C.  : —  .  Nomh. 

There  is  nothing  to  justify  this  demurrer.  The  case  is  very  ""^ 
plain,  and,  on  one  side  at  least,  a  very  honest  one.  Several  gentle* 
men,  who  are  owners  of  quarries,  agree  that  they  will  sell  to  one  of 
them  a  quantity  of  stone,  in  view  of  his  tendering  to  the  Corpora* 
tion  of  Birmingham  for  what  the  corporation  wants,  and  the 
present  Defendants  sell  by  the  bought  and  sold  note  (which  is  set 
out)  a  quantity  of  stone  to  the  Plaintiff.  Upon  it  being  pointed 
out  to  the  Defendants  that  what  is  called  the  bought  and  sold  note 
does  not  specify  that  they  shall  not  supply  the  Corporation  of 
Birmingham^  they  enter  into  a  written  engagement,  which  becomes 
part  of  the  contract  for  the  purchase  and  sale,  that  they  will  not 
supply  the  corporation  during  the  year  1875.  How  are  they  to 
escape  from  that  contract  ?  Is  there  any  ground  on  which  this 
Court  can  withhold  from  the  Plaintiff  the  protection  to  which  that 
contract  entitles  him  ?  I  am  aware  of  none.  The  grounds  which 
hare  been  argued  first  of  all  are  that  the  corporation  should  be 
parties.  Why  ?  The  corporation,  whatever  the  form  of  the  con* 
tract  between  them  and  the  Defendants,  could  not  enforce  specific 
performance  of  it.  If  the  Defendants  so  involved  themselves  as 
that  they  are  unable  to  perform  their  contract  with  the  corpora- 
tion, the  corporation  require  no  assistance,  and  are  entitled  to  none 
from  this  Court,  because  by  an  action  at  law  they  can  at  once 
inflict  upon  the  Defendants  the  penalty  which  they  have  most 
jastly  incurred  by  entering  into  a  contract  with  them  totally  in 
violation  of  the  good  faith  which  they  owed  to  the  Plaintiff.  The 
suggestion  that  the  Plaintiff^s  position  would  not  be  bettered  by 
granting  the  injunction  is  one  to  which  I  cannot  listen  for  a 
moment.  The  Plaintiff  does  not  ask  the  Court  to  better  his  posi- 
tion. All  that  he  asks  is  that  the  Defendants  should .  not  violate 
their  plain  contract  to  the  Plaintiff's  prejudice.  What  ground 
of  demurrer  can  there  be  in  that  ?  The  last  point,  which  was 
touched  faintly  by  Mr.  Jackson^  but  enlarged  upon  by  his  junior, 
is,  that  the  Plaintiff  must  come  into  Court  with  clean  hands. 


V. 

NOBTH. 
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y.-O.  B.  Everybody  will  admit  that  cardinal  rnloi  and  in"  my  opinion  his 
1875  hands  are  wholly  unpolluted.  It  is  perfectly  lawful  for  the 
j^!^  owners  of  three  quarries  to  agree  that  they  will  sell  their  com- 
modities upon  terms  suitable  to  themselyes^  and  which  they 
approve  of;  and  although  they  know  that  the  purchaser  is  goiug 
to  supply,  or  offer  to  supply  the  Corporation  of  Birmingham  with 
the  commodity,  that  does  not  in  the  least  restrict  their  right  to 
deal  inter  se,  nor  does  such  dealing  deserve  to  be  characterised  as  a 
conspiracy.  There  is  nothing  illegal  in  the  owners  of  commodities 
agreeing  that  they  will  sell  as  between  themselves  at  a  certain 
price,  leaving  one  of  them  to  make  any  other  profit  that  he  can. 
Upon  no  ground  whatever,  in  my  opinion,  can  this  demurrer  be 
sustained,  and  it  must  be  overruled  with  costs. 

Solicitors :  Messra  Emmet  &  Son,  for  Messrs.  Sanders  &  SmUh, 
Birmingham  ;  Messrs.  Neumum,  Dale,  &  Stretton. 


v.-o.  B.  JS»  iwffo  MAET  JAMESON. 

^53£i        Praetice--Be4ran8fer  of  Stock  trcmtferred  to  National  Debt  Commtssionen'- 
Feb.  20.  ^orm  of  Order— National  Debt  Act,  1870  (33  if?  34  Vict.  c.  71),  «.  54,  65. 

Where  stock  in  the  name  of  a  tnistee  holding  npon  trust  for  a  beneficiary 
has  been  transferred  to  the  National  Debt  Commissioners,  the  re-transfer  will 
be  ordered  to  be  made,  not  to  the  beneficiary,  bnt  to  the  trustee. 

Petition. 

A  few  months  after  the  birth,  on  the  15th  of  February,  1847,  of 
Isidora  Mary,  daughter  of  John  and  Mary  JavMSon,  a  sum  of  £200 
Beduced  Annuities  was  transferred  by  John  Jameson  into  the  name 
of  John  Sharpe,  to  be  held  by  him  upon  trusts  alleged  to  be  for 
Isidora,  the  infant  child  of  the  said  John  Jameson,  Sharpe  refused 
to  accept  the  trusts,  and  the  instrument  declaring  them  was  lost. 
Doubts  had  consequently  been  suggested  whether  there  was  not  a 
resulting  trust  for  John  Jameson  himself. 

Isidora  was  the  only  child  then  living  of  John  Jameson.  Shortly 
after  the  transfer  John  Jameson  became  insane.  John  Jameson  died 
in  1848,  and  Isidora  Jameson  in  1872,  both  intestate,  and  letters 
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of  administration  to  the  estates  of  both  were  granted  to  Mary  v.-O.  B. 

JaTifieson^  the  widow  and  mother.  1875 

The  widow  presented  the  Petition,  which  was  served  on  the  Ehtyaru 

Commissioners  for  the  Eeduction  of  the  National  Debt  and  the  Mary 

Jamssok. 

Attorney-General,  and  also  upon  John  Sharpe,  statiog  that  no  — 
dividends  had  been  received  since  1847,  and  that  in  1857  the 
stock  was  transferred  to  the  account  of  the  Commissioners  for  the 
Beduction  of  the  National  Debt,  and  praying  that  the  costs  of 
the  Attorney-General,  and  the  Commissioners,  and  Sharpe  might 
be  paid  out  of  the  stock,  anJ  the  balance,  with  all  dividends 
accrued  due  thereon,  and  the  accumulations  (if  any)  thereof, 
transferred  and  paid  to  the  Petitioner. 

On  the  25th  of  July,  1874,  an  inquiry  was  directed  as  to  who 
was  or  were  entitled  to  the  stock ;  and  on  the  30th  of  January, 
1875,  the  Chief  Clerk  certified  that  John  Sharpe  was  entitled  to  it 
as  trustee  for  the  Petitioner,  the  administratrix  of  Isidora  Jameson. 

The  Petition  coming  on  again, 

Mr.  Cookson,  for  the  Petitiotier,  asked  for  the  order  as  prayed, 
omitting  the  prayer  for  accumulations. 

Mr.  Hemimnff,  for  the  National  Debt  Commissioners  and  the 
Attorney-General : — 

The  order  ought  to  be  in  the  usual  form,  which  is  to  direct  pay- 
ment of  the  costs  of  the  Attorney-General  and  the  Commissioners, 
and  upon  such  payment  to  order  a  transfer  to  the  person  who  would 
have  been  legally  entitled  to  the  stock.  This  form  has  been 
settled  for  many  years,  and  is  given  in  Seton  (1).  There  is  a 
special  reason  why  that  form  was  adopted,  because  the  Commis- 
sioners are  liable  to  pay  again  if  they  should  pay  to  the  wrong 
person,  even  under  the  direction  of  the  Court.  The  practice, 
therefore,  is  not  to  require  them  to  transfer  to  any  one  but  the 
person  legally  entitled,  who  in  this  case  is  Sharpe,  and  then  only 
on  first  receiving  their  costs. 

Strictly  speaking,  Sharpe  ought  to  have  been  Petitioner. 

Mr.  OdeTy  for  Sharpe,  objected  to  being  compelled  to  receive 

(1)  Page  1106. 
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y.-G.  B.  and  apply  the  f  and,  or  to  pay  the  costs  in  the  first  instance,  stating 

1875  that  Sharpe  had  from  the  first  refused  to  accept  or  act  in  the 

Mx  parte  tmst,  and  did  not  wish  to  have  anything  to  do  with  it. 


Mabt 

jAJOEBQir. 


Ths  Yick-Chakcellob  said  that  the  order  must  be  in  the  usual 
form,  and  made  an  order  that  the  Petitioner  do  pay  the  costs  of 
the  Attorney-General  and  the  Commissioners,  and  that  upon 
payment  of  the  said  costs  the  Accountant-Greneral  or  the  Deputy 
Accountant-General,  or  the  Secretary  or  Deputy  or  Assistant 
Secretary  of  the  Bank  do  transfer  the  stock  to  Sharpe  as  trustee 
for  the  Petitioner,  the  administratrix  of  Isidora  Jameson;  and  that 
the  same  officer  should  receive  the  dividends  which  had  accrued 
due,  and  pay  them  to  Sharpe  as  such  trustee ;  and  that  Sharpe 
do  be  allowed  to  retain  his  costs  as  between  solicitor  and  client  out 
of  the  dividends,  and  transfer  the  stock,  and  pay  the  balance  of  * 
the  dividends  to  the  Petitioner  as  such  administratrix. 

Solicitors:  Messra.  Yarde  d  Loader;  Messrs.  Baven  db  Hare; 
Mr.  W.  Eky. 
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Ex  parte  DAWSON.    In  re  DAWSON.  a  J.  B. 

1875 
Vduhtary  Setttement  hy  Trader — Invaiidity — Betroapedive  Effect  of  Bankruptcy         ^^^ 

Act,  1869  (32  A  33  Vict.  c.  11\  s.  91— Bankrupt  Law  Cotisciidation  Act,       Feb.  15. 

1849  (12  A  13  Viet.  c.  106),  $.  12Q— Bankruptcy  Bepeal  Act,  1869  (32  <fc         

33  Vict.  c.  83),  M.  2,  20. 

Sect.  91  of  tbe  Bankruptcy  Act,  1869,  applies  to  settlements  executed 
before,  as  well  as  after,  the  Act  came  into  operation. 

The  corresponding  sect.  126  of  the  Bankrupt  Law  Consolidation  Act, 
1849,  is  entirely  repealed  by  the  Bankruptcy  Bepeal  Act,  1869,  and  has  no 
operation  upon  a  settlement  executed  by  a  person  who  is  adjudged  a  bank 
rupt  after  the  Bankruptcy  Act,  1869,  came  into  operation,  even  though  the 
settlement  was  executed  before  that  Act  came  into  operation. 

X  HIS  was  an  appeal  from  a  decision  of  the  Judge  of  the  HvU 
County  Court. 

Dtmeon  Dawson^  a  currier  at  EvU^  filed  a  liquidation  petition 
on  the  29th  of  May,  1874^  under  which  his  creditors,  on  the  22nd 
of  June,  appointed  a  trustee.  The  debtor's  statement  shewed  that 
his  debts  amounted  to  £35,250,  and  his  assets  to  £5997.  On  the 
27th  of  February,  1865,  he  had  executed  a  post-nuptial  voluntary 
settlement  of  some  of  his  property  upon  his  wife  and  his  son. 
The  trustee  applied  to  the  Court  for  an  order  declaring  this  set- 
tlement void  as  against  him.  The  Judge  declared  the  settlement 
to  be  void  under  sect.  91  of  the  Bankruptcy  Act,  1869,  as  against 
the  trustee  in  the  liquidation,  unless  the  parties  claiming  under 
the  settlement  could  prove  that  the  settlor  was  at  the  time  of  its 
execution  able  to  pay  all  his  debts  without  the  aid  of  the  property 
comprised  in  the  settlement. '  The  debtor's  wife  appealed. 

Mr.  SpinJc  (solicitor),  for  the  Appellant : — 

Sect.  91  (1)  is  not  retrospective  in  its  operation.    It  is  of  a 


(1)  Sect.  91  provides:  "Any  set- 
tlement of  property  made  by  a  trader, 
not  being  a  settlement  made  before 
and  in  consideration  of  marriage,  or 
made  in  favour  of  a  purchaser  or  in- 
cumbrancer in  good  faith  and  for 
valuable  consideration,  or  a  settlement 


made  on  or  for  the  wife  or  children  of 
the  settlor  of  property  which  has  ac- 
crued to  the  settlor  after  marriage  in 
right  of  his  wife,  shall,  if  the  settlor 
becomes  bankrupt  within  two  years 
after  the  date  of  such  settlement,  be 
void  as  against   the  trustee  of   the 
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Ex  parte 
Dawson. 

In  re 
Dawson. 


highly  penal  character,  and  it  would  be  contrary  to  the  com- 
mon principle  of  construction  of  statutes  to  hold  that  it  is  retro- 
spective, when  it  is  not  expressly  made  so. 

It  has  been  already  decided  in  two  County  Courts  that  the 
section  is  not  retrospective :  Be  ToUey  (1) ;  Be  Bisdon  (2).  The 
present  case  must  be  taken  to  be  governed  by  the  provisions  of 
sect.  126  of  the  Act  of  1849,  for  though  that  Act  is  repealed  by  the 
Bankruptcy  Bepeal  Ad^  1869,  yet  all  previously  existing  rights 
are  preseired  by  sect.  20  (3)  of  the  latter  Act. 

The  rights  acquired  under  this  settlement  must  be  taken  to 
have  been  preserved  by  sect.  20,  and  the  burden  of  proving 
that  the  settlor  was  solvent  at  the  time  when  he  executed  the 
settlement  ought  not  to  be  thrown  upon  the  parties  claiming 
under  it. 

Mr.  De  Oex,  Q.C.,  and  Mr.  Firday  Knight^  for  the  trustee : — 

Sect.  91  applies.  It  speaks  of  "  any  settlement  made,**  not  which 
shaU  he  made.  There  is  no  limitation  of  the  enactment  to  the  case 
of  a  settlement  executed  after  the  Act  came  into  operation.  Sect. 
126  of  the  Act  of  1849  is  not  saved  by  sect.  20  of  the  repealing 
Act,  and  if  there  is  no  remedy  under  sect.  91  there  is  no  remedy 
at  all.     That  is  a  strong  reason  for  construing  sect  91  retro- 


bankrupt  appointed  under  this  Act, 
and  shall,  if  the  settlor  becomes  bank- 
rupt at  any  subsequent  time  within 
ten  years  after  the  date  of  such  settle- 
ment, unless  the  parties  claiming  under 
such  settlement  can  prove  that  the 
settlor  was  at  the  time  of  making  the 
settlement  able  to  pay  all  his  debts 
without  the  aid  of  the  property  com- 
prised in  such  settlement,  be  Yoid 
against  such  trustee." 

(1)  15  Sol.  Jour.  116. 

(2)  U  Sol.  Jour.  376. 

(3)  Sect.  2 :  ''This  Act  shall  not  come 
.into  operation  until  the  day  on  which 

the  Bankruptcy  Act,  1869,  comes  into 
operation,  which   day  is   hereinafter 
referred  to  as  the  commencement  of 
this  Act." 
Sect.  20  provides :  '*  The  enactments 


described  in  the  schedule  to  this  Act 
are  hereby  repealed"  (the  Act  of  1849 
is  described  in  the  schedule);  ''but 
this  repeal  shall  not  afifect  the  past 
operation  of  any  such  enactment,  or 
revive  any  Court,  office,  jurisdiction^ 
authority,  or  thing  abolished  by  any 
such  enactment,  or  affect  the  va- 
lidity or  invalidity  of  anything  done 
or  suffered  before  the  commencement 
of  this  Act,  or  any  right,  title,  obli- 
gation, or  liability  accrued,  or  restric- 
tion imposed,  before  the  commence- 
ment of  this  Act,  by  or  under  any 
such,  enactment  ....  nor  shall  this 
repeal  interfere  with  the  institution  or 
prosecution  of  any  proceeding  in  respect 
of  any  offence  committed  against,  or 
any  penalty  or  forfeiture  incurred  un- 
der, any  enactment  hereby  repealed.*' 
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spectiyely.    Acts  of  Parliament  have  often  been  so  construed: 
JVeamon  v.  Mayea  (1). 

Mr.  Spink,  in  reply. 

Sib  James  Bagon^  G. J. : — 

As  to  the  legal  point  which  has  been  argued,  I  have  already 
said  that  in  my  opinion  the  126th  section  of  the  Act  of  1849  has 
nothing  whatever  to  do  with  the  case  before  me.  That  Act  came 
to  a  total  end  when  the  Bcmhruptcy  Bepeai  Act  of  1869  was  passed. 
The  Act  of  1849  is  not  only  in  express  terms  repealed,  but  in 
sect.  20  of  the  repealing  Act  there  is  not  a  word  that  can  have 
any  such  extensive  operation  as  has  been  suggested^  because,  al- 
though it  does  not  affect  the  past  operation  of  any  repealed  enactr 
ment,  the  enactment  of  sect.  126  does  not  make  valid  any  such 
settlement;  on  the  contrary,  it  makes  it  invalid.  The  statute  is 
advisedly  repealed,  no  part  of  it  remains  in  existence,  and,  as  a 
substitute  for  sect.  126,  and  to  prevent  any  mischief  which  might 
arise  from  its  repeal,  by  giving  validity  to  things  which  were  not 
in  themselves  either  valid  or  to  be  approved  of,  there  comes  the 
91st  section  of  the  Act  of  1869,  which  applies  to  every  settlement 
(vdth  certain  exceptions)  which  has  been  executed  by  a  trader, 
whether  when  the  Act  of  1849  was  in  operation  or  since.  Upon 
the  law  of  the  case  it  is,  in  my  opinion,  clear  beyond  all  possi- 
bility of  question  that  this  settlement  on  the  wife  and  son  is 
invalid,  and  that  the  trustee  is  entitled  to  the  property  comprised 
in  it,  unless  the  parties  claiming  under  the  settlement  can  prove 
that  the  settlor  was  solvent,  independently  of  this  property,  at  the 
time  when  he  executed  it.  It  was  the  debtor's  property,  it  was  a 
settlement  purely  voluntary,  as  is  admitted — a  settlement  which, 
as  against  him,  no  doubt  might  have  some  validity,  but  as  against 
the  trustee  in  the  liquidation  it  has  none. 

I  think  that  the  judgment  of  the  learned  Judge  of  the  County 
Court  was  right,  and  therefore  this  appeal  must  be  dismissed,  and 
with  costs. 

Solicitors  for  the  Appellant :  Messrs.  Walker  &  Spink,  HviL 
Solicitors  for  the  Trustee:    Messrs.  Chester,  Urquhart,  &  Co., 
agents  for  Messrs.  Holden,  Sans,  <&  Hodgson,  EuB. 

(1)  1  A.  d?  E.  338. 


0.  J,  B. 
1S75 
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JflfV 

Dawson. 
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,^^,^^  Composition — Debt  incurred  by  Fraud —'Action  by  defrauded  Creditor  for 

Fib.  22.  Balance — Injunction — Jurisdiction  of  the  Court  of  Bankruptcy — Debtors 

Act,  1869  (32  &  33  Vict.  c.  62),  s.  IS^Bankruptcy  Act,  1869  (32  &  33  Vict. 

c.  71),  8. 126. 

A  creditor  who  alleges  that  his  debt  has  been  contracted  frandnlently  by 
his  debtor  may,  after  receiving  a  composition  from  him  under  sect  126 
of  the  Bankruptcy  Act,  1869,  commence  an  action  against  him  for  the 
balance  of  the  debt,  without  being  obliged  to  prove  to  the  Ck)urt  of  Bank* 
ruptcy  a  prima  facie  case  of  fraud. 

The  Court  of  Bankruptcy  has  no  jurisdiction  to  interfere  with  such  an 
action. 

T 

-L  HIS  was  an  appeal  from  a  decision  of  the  Judge  of  the  Derby 
County  Court 

On  the  14th  of  July,  1874,  Benjamin  Jacobs,  a  clothier,  at  Derby , 
filed  a  liquidation  petition,  under  which  his  creditors  resolved, 
by  the  proper  majority,  to  accept  a  composition  of  lOs.  in  the 
pound;  and  this  resolution  was  duly  confirmed.  The  compo- 
sition was  to  be  paid  in  instalments.  Among  the  creditors  were 
Benjamin  Halford  and  two  other  persons,  clothiers,  in  London^ 
who  traded  as  Benjamin  Byam  d:  Son,  They  were  creditors  in 
respect  of  a  bill  of  exchange  for  £33  3$,  accepted  by  the  debtor. 
They  did  not  attend  either  of  the  meetings  of  the  creditors,  or  vote 
upon  the  resolutions.  The  first  instalment  of  the  composition  was 
paid  to  them  when  it  became  due.  They  afterwards  commenced 
an  action  against  Jacobs  for  £16  lis.  7(2.,  the  balance  of  their 
debt  beyond  the  amount  of  the  composition,  upon  the  ground  that 
the  debt  had  been  contracted  by  means  of  fraud  on  the  part  of  the 
debtor.  Jacobs  applied  to  the  County  Court  for  an  order  to 
restrain  the  Flaintifis  from  proceeding  with  the  action,  on  the 
ground  that  they  were  bound  by  the  resolutions  passed  by  the 
creditors.  The  Judge  granted  the  injunction.  Hyam  dt  Son 
appealed. 

Mr.  Bos^rgh,  Q.C.,  and  Mr.  J.  M.  Solomon,  for  the  Appel- 
lants:— 
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Sect.  15  (1)  of  the  Debtors  Aet^  1869,  gives  us  an  absolute  right 

,  to  bring  this  action*    The  Court  of  Bankruptcy  will  not  restrain 

an  action  brought  by  a  creditor  after  he  has  received  a  composition 

where  the  question  involved  is  one  personal  to  the  particular 

creditor :  Ex  pairte  Paper  Staining  Company  (2). 

Mr.  E.  a  WiUiB,  for  the  debtor  :— 

Before  bringing  the  action,  the  creditor  ought  to  satisfy  the 
Court  of  Bankruptcy  that  there  is  a  prima  facie  case  of  fraud. 
Moreover,  all  the  other  sections  (except  sect.  15)  in  part  2  of  the 
Debtors  Act  relate  to  the  punishment  of  fraudulent  debtors  crimi- 
nally. It  could  not  have  been  intended  to  give  also  a  civil 
remedy. 

Sir  James  Bacon,  C.J. : — 

This  is  a  very  plain  case.  The  Banhruptey  Act,  1869,  enables  a 
debtor  to  get  free  from  his  debts  by  making  an  arrangement  with 
his  creditors  under  the  provisions  of  sects.  125  and  126,  which  em- 
power a  certain  majority  of  the  creditors  to  bind  the  minority. 
The  BehtoTs  Act  contains  a  plain  enactment  that,  notwithstanding 
such  an  arrangement,  any  creditor,  whose  debt  has  been  contracted 
fraudulently,  and  who  has  not  assented  to  the  arrangement  other* 
wise  than  the  present  Appellants  have  done,  may  take  proceedings 
against  the  debtor  without  reference  to  the  Bankruptcy  Act — ^pro- 
ceedings over  which  the  Court  of  Bankruptcy  has  no  jurisdiction. 
The  Judge  of  the  County  Court  has  no  jurisdiction  whatever  over 
the  proceedings  of  a  creditor  who  makes  the  complaint  which  these 
Appellants  make.  They  will  have  to  prove  to  a  jury  that  they  are 
entitled  to  make  it.  If  they  fail  to  prove  their  case,  they  alone 
will  suffer.  The  &ct  that  there  are  other  provisions  in  Part  2  of 
the  Debtors  Act  for  the  punishment  of  fraudulent  debtors  crimi- 
nally affords  no  argument  against  the  application  of  the  civil 


(1)  Section  15:  *•  Where  a  debtor 
makes  any  arrangement  or  oompOBition 
with  his  oieditors  under  the  provisions 
of  the  Bankruptcy  Aetj  1869,  he  shall 
remain  liable  for  the  unpaid  balance  of 
any  debt  which  he  incurred  or  increased, 
or  whereof,  before  the  date  of  the  ar^ 

Vol.  XIX.  2 


rangcment  or  composition,  he  obtained 
forbearance,  by  any  fraud,  provided  the 
defrauded  creditor  has  not  assented  to 
the  arrangement  or  composition  other- 
wise than  by  proving  his,  debt  and 
accepting  dividends.** 
(2)  Law  Rep.  8  Gh.  595. 

n  2 
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rexnedy  given  by  sect.  15.  The  question  may  possibly  arise  here- 
after, whether  this  debtor  cannot  be  punished  criminaUy*for  fraud, 
in  addition  to  having  to  pay  the  balance  of  the  debt  beyond  the 
amount  of  the  composition.  The  order  appealed  from  must  be 
discharged. 

Solicitors  for  the  Appellants :  Messrs.  O.  &  A.  lAndo,  agents  for 
Mr.  /.  0.  Jacobs,  Derby, 

Solicitors  for  the  debtor :  Messrs.  Emd,  Son,  &  Johnson,  agents 
for  Mr.  W.  Briggs,  Derby. 


C.  J.  B* 

1875 

J'«&.22. 


ExpaHeMKWm.    Iwra  HUSBAND. 

Trader  Debtor — ExecuiUm — Seizure  and  Sale — Notice  of  prior  Act  of  Bank- 
.  ruptcy-— Execution  levied  after  Sale  under  prior  Execution  by  the  same 
Oreditor^Bankniptcy  Act^  1869,  m.  6  (sub-^.  6),  11,  87»  95. 

A  creditor  issued  execution  against  a  trader  for  a  debt  above  £50.  After 
the  goods  seized  by  the  sheriff  had  been  sold,  the  same  creditor  issued  another 
execution  against  the  debtor  for  another  debt  above  £50.  The  goods  seised 
under  the  second  execution  were  sold,  and  the  money  prodnoed  by  the  sale 
was  paid  over  to  the  creditor,  the  sheriff  having  had  no  notice  within  fourteen 
days  from  the  sale  of  any  bankruptcy  petition  against  the  debtor.  After- 
wards the  debtor  was  adjudicated  a  bankrupt  upon  the  act  of  bankruptcy 
committed  by  the  seizure  and  sale  under  the  first  execution.  The  money 
produced  by  the  first  sale  was  not  paid  to  the  creditor  till  after  the  sale  under 
the  second  execution : — 

Held^  that,  though  it  was  not  proved  that  the  creditor  had,  when  the  sale 
took  place  under  the  second  execution,  any  actual  knowledge  that  the  sale 
had  been  made  under  the  first,  he  must  be  deemed  to  have  had  notice  of  the 
proceedings  under  his  own  execution,  and  must  therefore  refund  the  money 
produced  by  the  second  execution. 

1  HIS  was  an  appeal  from  a  decision  of  the  Jndge  of  the  East 
Stonehouse  Connty  Court. 

8amud  Eusbcmd  was  a  builder  at  Wetl  Looe.  On  the  8rd  of 
September,  1873,  /.  B.  Bishop  recovered  a  judgment  against  him 
for  £80  18a.  4td.,  and  issued  a  writ  of  execution,  under  which,  on 
the  5th  of  September,  1878,  the  sheriff  seized  some  goods  of 
HuAand.  On  the  17th  of  September  the  goods  were  sold,  and  on 
the  13th  of  October  the  proceeds  of  the  sale  were  paid  by  the 


VOL.  XDL]  EQUITY  OASES.  439 

sheriff  to  Bishop.     On  the   11th  of  September,  1873,  Bishop     aJ.B. 
recovered  another  judgment  against  Hwiband  for  £96.    A  writ  of       1875 
execation  was  issued,  under  which  the  sheriff,  on  the  23rd  of    EzparU 
September,  seized  other  goods  of  Husband,  and  sold  them  on  the      ^^^"^n- 
29th  of  September.    On  the  15th  of  October  the  proceeds  of  this    husband. 
sale,  amounting  to  £33  13a.  4d.^  were  paid  by  the  sheriff  to  Bishop. 
On  the  2l8t  of  October,  1873,  a  bankruptcy  petition  was  pre- 
sented against  Ewiandf  the  act  of  bankruptcy  alleged  being  the 
levy  by  seizure  and  sale  under  Bishop's  first  execution.    Husband 
was  adjudicated  a  bankrupt  on  the  5th  of  Norember.    The  Judge 
refused  an  application  made  by  the  trustee  for  an  order  that  Bishop 
should  refund  the  £33  130.  4d.    The  trustee  appealed. 

Mr.  Mnlay  Knight,  for  the  Appellant : — 

Sect.  87  of  the  Act  does  not  give  to  an  execution  creditor,  who 
has  been  paid  the  fruits  of  his  execution  by  the  sheriff,  a  statutory 
title  to  hold  them  in  every  case ;  his  right  is  liable  to  be  defeated 
if  he  had  at  the  time  when  he  levied  his  execution  notice  of  a  prior 
act  of  bankruptcy  committed  by  the  debtor:  Bankruptcy  Act, 
1869,  ss.  11, 95 ;  E»  parte  ViUars  (1) ;  Eas  parte  Key  (2) ;  Slater  v. 
Finder  (3).  Here  the  creditor  must  be  taken  to  have  had  notice 
of  the  sale  under  his  own  first  execution. 

Mr.  Doria,  for  the  creditor : — 

By  sect  11  of  the  Act  the  title  of  the  trustee  relates  back  to  the 
completion  of  the  act  of  bankruptcy  upon  which  the  adjudication 
is  made.  I  contend  that  in  this  case  the  act  of  bankruptcy  under 
the  first  execution  was  not  completed  till  the  money  was  paid  to 
the  creditor.  I  rely  also  on  Ex  parte  ViUars  as  shewing  that, 
after  a  proper  payment  to  the  execution  creditor  by  the  sheriff 
more  than  fourteen  days  after  the  sale,  the  money  can  under  no ' 
circumstances  be  recalled.  Sect.  87  contains  the  whole  code  of 
bankruptcy  law  with  respect  to  the  execution  creditors  of  traders 
where  the  debt  is  above  £60. 

But,  at  any  rate,  it  must  be  shewn  that  the  creditor  had  notice 
of  the  sale  under  the  first  execution,  when  the  sale  was  made 

(1)  Law  Rep.  9  Ch.  432.  (2)  Law  Rep.  10  Eq.  432. 

(3)  Law  Rep.  6  Ek.  228. 
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under  the  second.  Here  there  is  nothing  to  shew  that  he  had  such 
notice,  for  the  money  was  not  paid  to  him  till  long  after.  The 
sheriff  is  not  the  agent  of  the  execution  creditor  to  receive 
notice  of  an  act  of  bankruptcy  committed  by  the  debtor :  Bamsey 

V.  EcUon  (1). 

* 

Sib  James  Bacon,  C.J. : — 

I  think  this  case  comes  clearly  within  the  provisions  of  the 
statute.  The  decision  in  Iks  parte  ViUars  will  by  no  means  bear 
the  construction  which  Mr.  Daria  has  sought  to  put  upon  it.  No 
one  can  dispute  that  the  head-note  of  the  report  of  Ex  parte 
VUlars  states  the  plain  law  on  this  subject.  If  an  execution 
creditor,  with  no  notice  of  any  prior  act  of  bankruptcy,  levies  upon 
his  debtor's  goods,  and  no  bankruptcy  petition  of  which  the  sheriff 
has  notice  is  presented  against  the  debtor  within  fourteen  .days 
after  the  sale  of  the  goods  seized,  the  creditor  is  entitled  to  the 
proceeds  of  the  sale  in  satisfaction  of  his  debt.  But  what  resem- 
blance has  that  to  the  case  now  before  me  ?  The  law  has  been 
established  in  bankruptcy  for  many  years  that  if  an  execution 
creditor  has,  before  he  levies  his  execution,  notice  of  an  act  of 
bankruptcy  committed  by  his  debtor,  he  cannot  maintain  his 
execution  as  against  the  other  creditors.  That  provision  is  re- 
enacted  by  the  statute  now  in  force.  But  to  what  end  should 
notice  of  the  act  of  bankruptcy  have  been  given  to  the  execution 
creditor  in  the  present  case  ?  The  notice  could  only  have  been  this : 
You  yourself  have  done  that  which  constitutes  the  act  of  bank- 
ruptcy. A  man  requires  no  notice  of  that  which  he  has  done 
himself.  It  would  be  absurd  to  give  it  to  him.  Here  the  execu- 
tion creditor  can  properly  retain  the  proceeds  of  his  fi^t  execution. 
But  when,  having  sold  the  debtor's  goods  under  the  first  execution 
on  the  17th  of  September,  he  on  the  23rd  of  September  seized 
other  goods  of  the  debtor  under  the  second  execution  for  a  debt  of 
more  than  £50,  he  must  have  done  so  with  notice  of  the  prior  act 
of  bankruptcy,  and  the  fruits  of  his  second  execution  cannot  be 
retained  as  against  the  other  creditors.  Sect  11  of  the  Act  must 
be  read  with  reference  to  the  preceding  sections,  and  by  sect  6, 
sub-sect  5,  the  levy  by  seizure  and  sale  of  an  execution  for  a  debt 

(I)  10  M.  &  W.  22. 
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of  £50  is  the  completioii  of  an  act  of  bankruptcy.  The  qnestion 
is  whether  a  creditor  who  had  notice  of  a  prior  act  of  bankruptcy 
can  retain  the  proceeds  of  his  execution  against  the  other  cre- 
ditors. That  he  should  be  able  to  do  so  would  be  against  the 
spirit  of  the  bankrupt  law,  as  well  as  contrary  to  the  very 
words  of  the  Act.  The  order  of  the  County  Court  must  be 
reversed,  and  the  money  arising  from  the  second  execution  must 
be  I'efunded. 

Solicitor  for  the  Trustee :  Mr.  O.  S.  Bxidfordy  agent  for  Messrs. 
Oreenway  dt  Adams,  Plymouth. 

Solicitors  for  the  Creditor:  Messrs.  B.  W.  Ohilds  &  Batten, 
agents  for  Messrs.  ChUds  &  Son,  Liskeard. 


0.  J.  B. 
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Ex  parte  STEBBING.    In  re  STEBBING. 

Adjudication  of  Bankruptcy — Notice  to  Debtor — Bankruptcy  Act,  1869  (32  <fc  33 
Vict,  c.  71)  88.  8,  US—Bankruptcy  Rul€8, 1870,  rr.  61,  66,  260,  267. 

An  adjudication  of  bankruptcy  made  under  the  provisions  of  Bule  266 
of  the  Bankruptcy  Bule8f  1870,  must,  like  any  other  adjudication,  be  made 
upon  a  petition  presented  by  a  creditor,  and  after  service  of  the  petition 
upon  the  debtor  in  the  ordinary  way. 

XHIS  was  an  appeal  from  an  adjudication  of  bankruptcy  made  by 
the  Registrar  of  the  Colchester  County  Court,  acting  as  Judge, 
against  Oeorge  Hutley  String, 

Stdinng  was  a  cattle  dealer  at  Easthorpe.  On  the  23rd  of 
January,  1875,  he  filed  a  liquidation  petition.  On  the  25th  of 
January  a  receiver  of  his  property  was  appointed,  who  took  pos- 
session on  the  26th  of  January.  The  first  meeting  of  the  cre- 
ditors was  held  on  the  13th  of  February,  when  it  was  resolved  to 
adjourn  the  meeting  to  the  20th  of  February.  On  the  20th  of 
February  the  creditors  again  resolved  to  adjourn  the  meeting  to 
the  6th  of  March.  On  the  19th  of  February,  a  petition  in  bank- 
ruptcy was  presented  against  Stebbing  by  the  London  and  Coimty 
Banking  Company,  The- act  of  bankruptcy  alleged  was  the  filing 
of  the  liquidation^petition.    On  the  same  day  the  Begistrar  made 
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an  adjudication  of  bankruptcy  against  SteVbing  on  this  petition. 
The  bank  had  not  proved  their  alleged  debt  by  any  evidence 
beyond  the  ordinary  affidavit  verifying  the  petition,  and  the  ad- 
judication was  made  without  any  service  of  the  petition  upon 
SiMinp,  He  was  ignorant  of  its  having  been  presented  until 
the  next  day ;  when  the  bank,  upon  evidence  that  he  was  makiog 
away  with  bis  property,  obtained  a  search  warrant,  under  which 
the  same  evening  a  bailiff  of  the  Court  searched  him,  and  took 
away  from  him  some  money  and  cheques.  Siebhing  appealed 
from  the  adjudication,  and.  he  filed  an  affidavit  denying  the  alle- 
gations upon  which  the  search  warrant  had  been  obtained. 

Mr.  De  Oex,  Q.C.,  and  Mr.  Robertson  Chriffiths,  for  the  Appel- 
lant : — 

The  Act  of  1869  contemplates  that  an  adjudication  of  bank- 
ruptcy shall  always  be  made  after  notice  of  the  petition  to  the 
debtor :  sect.  8  and  Bule  61  prescribe  how  service  of  the  petition 
is  to  be  effected.  The  only  case  in  which  an  adjudication  can  be 
made  in  a  summary  way  is  under  rule  65,  when  a  trader  is  alleged 
to  have  committed  an  act  of  bankruptcy  by  departing  from  his 
house  or  otherwise  absenting  himself.  But  even  then,  if  the 
debtor  appears  upon  the  hearing  of  the  petition,  he  is  entitled  to 
have  the  case  heard  in  the  ordinary  way :  Ex  parte  Lopez  (1). 

Mr.  Firday  Knight^  for  the  bank : — 

This  adjudication  was  made  under  sect.  125  (sub-sect  12),  or 
under  Bule  266  of  the  Bankruptcy  Btdes,  1870  (2).  Bankruptcy  was 


(1)  Law  Rep.  6  Ch.  894. 

(2)  Sect.  125  (sub-sect.  12) :  "  If  it 
appear  to  the  Court  on  satisfactory 
evidence  that  the  liquidation  by  ar- 
rangement cannot,  in  consequence  of 
legal  difficulties,  or  of  there  being  no 
trustee  for  the  time  being,  or  for  any 
Buffident  cause,  proceed  without  in- 
justice or  undue  delay  to  the  creditors 
or  to  the  debtor,  the  Court  may  adjudge 
the  debtor  a  bimkrupt,  and  proceedings 
may  be  had  accordingly." 

Bule  266.  <*  Where  proceedingB  have 


been  instituted  for  liquidation  or  com- 
position, the  Court  may  adjudicate  the 
debtor  bankrupt  if,  in  the  opinion  of 
the  Court,  the  property  of  the  debtor 
cannot  be  sufficiently  protected  by  the 
exercise  of  the  power  hereinbefore  given 
to  restrain  suits  and  actions,  and  the 
appointment  of  a  receiver  or  manager ; 
but  in  any  such  case  all  proceedings 
under  such  order  of  adjudication  shall 
be  stayed  immediately  upon  the 
making  thereof,  and  until  the  creditors 
shall  have  passed  some  special  or  ex- 
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ineyitable ;  by  reason  of  the  amount  of  the  debt  due  to  the  bank 
there  never  could  be  a  sufficient  majority  in  favour  of  a  liquida- 
tion or  composition.  Bule  267  (1)  speaks  of  notice  being  given  to 
the  debtor,  but  Bule  266  does  not.  There  is  no  reason  why  notice 
should  be  given  to  the  debtor  in  such  a  case,  for  he  has  declared 
himself  insolvent,  and  the  only  question  is,  how  his  estate  is  to  be 
administered. 
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Sib  James  Bacon,  C.J. : — 

I  do  not  desire  to  throw  any  doubt  upon  the  power  of  the  Court 
under  Bule  266  to  adjudicate  a  debtor  a  bankrupt,  when  the  pro- 
ceedings have  been  regular.  But  it  is  the  statute  alone  which 
authorizes  the  making  of  an  adjudication,  and  I  do  not  read  Bule 
266  as  dispensing  with  the  provisions  of  the  statute  with  regard  to 
the  notice  which  is  to  be  given  to  the  debtor.  There  is  no  power 
to  adjudicate  a  man  bankrupt  behind  his  back.  The  adjudication 
must  be  annulled,  but  it  is  not  a  case  for  giving  costs. 

Solicitors  for  the  Debtor :  Messrs.  Evans  dk  Eagles, 
Solicitor  for  the  Bank :  Mr.  Horace  PhUbriok,  agent  for  Messrs. 
Philbriek  &  Middieton^  Cclehester. 


traordinary  resolution  in  reference  to 
the  liquidation  or  composition ;  and,  in 
the  event  of  any  such  resolution  being 
duly  passed,  the  adjudication  shall  be 
forthwith  annulled. 

(1)  Rule  267 :  **  In  the  event  of  any 
neglect  on  the  part  of  the  creditors  to 


pass  such  resolution,  the  Court  may, 
on  the  application  of  any  of  the  cre- 
ditors, and  after  notice  to  the  debtor, 
make  an  x>rder  of  adjudication  against 
the  debtor,  or  direct  the  bankruptcy  to 
be  proceeded  with,  as  the  case  may 
be." 
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M.  B.        In  re  LONDON  AND  PARIS  BANKING  CORPORATION. 

1874 


Company — Winding-up — Creditor's  Petition — Disputed  Debt — Companies  Act, 
Nov^  21.  1862  (26  A  26  Vict.  c.  89),  w.  79,  80. 

The  omisBion  of  a  joint  stock  company  to  comply  with  a  statutory  notice 
requiring  payment  of  a  debt,  senred  by  a  creditor  on  the  company  under 
the  Companies  Act^  1862,  s.  80, sub-s.  1,  is  not  ''neglect"  within  the  mean- 
ing of  that  sub-section,  unless  there  is  no  reasonable  cause  for  the  omission. 

A  creditor  who  has  served  such  a  notice  is  not  entitled  to  a  winding-up 
order  if  the  company  bond  fide  dispute  the  debt,  and  there  is  no  evidence  of 
the  insolvency  of  the  company  (other  than  the  non-compliance  with  the 
notice),  and  insolvency  is  denied  on  the  part  of  the  company. 

Where  a  creditor  whose  debt  was  disputed  served  such  a  notice,  and  at 
the  expiration  of  three  weeks  filed  a  Petition  to  wind  up  the  company  under 
circumstances  which,  in  the  opinion  of  the  Court,  shewed  that  the  object  of 
the  Petition  was  not  to  obtain  a  winding-up  order,  but  to  put  pressure  on 
the  company : — 

ffeld^  that  the  Petition  must  be  dismissed  with  costs. 

xHIS  was  a  Petition  for  a  compulsory  order  to  wind  np  the 
London  and  Paris  Banking  Corporation,  Limited,  presented  by 
Mr.  Zuccaniy  who  claimed  to  be  a  creditor  of  the  company  for 
X267  14s. 

The  Petitioner  was  a  furniture  dealer,  and  had  supplied  furniture 
.«nd  goods  for  fitting  up  the  oflSces  of  the  company.  The  price 
charged  by  the  Petitioner  for  such  furniture  and  goods  was£267  14s. ; 
the  directors  of  the  t;ompauy  were  unwilling  to  pay  this  amount 
in  full,  but  oflfered  to  pay  £155.  On  the  19th  of  October,  1874, 
the  Petitioner  caused  a  demand  in  writing  to  be  served  on  the 
company,  under  sect  80  of  the  Companies  Act,  1862,  requiring  the 
company  to  pay  the  full  amount  claimed  within  three  weeks.  On 
the  following  day,  the  20th  of  October,  the  Petitioner  commenced  an 
action  in  the  Court  of  Exchequer  for  the  recovery  of  the  amount 
claimed.  On  the  21st  of  October  the  company's  solicitors  tendered 
to  the  Petitioner's  solicitors  a  sum  of  £157  6s.  in  satisfaction  of 
the  claim ;  but  the  Petitioner's  solicitors  refused  to  accept  this 
sum,  and  stated  that  their  client  would  insist  on  payment  of  the 
full  amount.  Some  correspondence  then  took  place  between  the 
solicitors,  \nth  the  view  of  having  the  matter  referred  to  one  of  the 
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Masters  of  the  Court ;  and  both  sides  expressed  themselves  as  willing  M.  B. 

that  this  should  be  done.    On  the  29th  of  October  the  deelara-  1874 

tion  in  the  action  was  delivered.  On  the  3rd  of  November  the  com-  j^  ^^ 

pany's  solicitors  took  out  a  summons  to  refer  the  matters  in  dispute  ^  p^Jjg^^ 

to  a  Master :  but  the  Petitioner's  solicitors  having  shewn  an  inten-  Banking 

COBPOBATION. 

tion  of  opposing  the  application,  the  company  afterwards  abandoned       

it.  The  company  ought  in  due  course  to  have  pleaded  in  the 
action  on  the  5th  of  November,  but  they  obtained  an  extension  of 
time  for  pleading  until  the  12th  of  that  month.  On  the  11th  of 
November  the  present  Petition  was  presented.  On  the  12th  of 
November  the  company  (having  in  the  meantime  obtained  the 
report  of  two  valuers  on  the  value  of  the  furniture  and  goods)  paid 
into  the  Court  of  Exchequer  the  sum  of  £197 ;  and  on  the  same 
day  the  company  pleaded  in  the  action. 

The  Petition  now  came  on  to  be  heard.  There  was  no  evidence 
(independently  of  the  non-compliance  with  the  statutory  demand) 
of  the  insolvency  of  the  company ;  and  the  secretary  of  the  com* 
pany  had  made  an  affidavit  that  it  was  solvent. 

Mr.  Oswald  (Mr.  SotUhffote,  Q.C.,  with  him),  for  the  Petitioner, 
submitted  that  the  Petitioner  had  a  clear  statutory  right  to  a 
winding-up  order:  Bowea  v.  Hope  Mviual  Life  Insurance  Com- 
pany (1) ;  In  re  Western  of  Canada  Oil,  Lands,  and  Works  Com- 
pany (2). 

Mr.  Bagshawe,  Q.G.,  and  Mr.  Dundas  Gardiner,  for  the  com- 
pany, were  not  called  upon. 

Sib  G.  Jessel,  M.R. : — 

The  first  question  to  be  considered  in  this  case  is,  What  is  the 
law  on  the  subject?  It  has  been  asserted  on  the  part  of  the 
Petitioner  that  there  is  a  statutory  right  to  a  winding-up  order 
given  by  the  80th  section  of  the  Companies  Ad,  1862,  to  any 
creditor  who  has  given  the  statutory  notice  if  non-payment  has 
occurred  by  the  company  for  a  space  of  three  weeks.  Now,  first 
of  all,  what  does  the  statute  say  ?  It  says  that  whenever  a  cre- 
ditor to  whom  a  company  is  indebted  in  a  sum  exceeding  £50  has 

(1)  11  H.  L.  C.  389.  (2)  Law  Rep.  17  Eq.  1. 
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M.  B.      served  on  the  company  in  a  certain  way  a  demand  under  his  hand 

1874       requiring  the  company  to  pay  the  sum  so  due,  and  the  company 

^^       has  for  the  space  of  three  weeks  succeeding  the  serrice  of  such 

LoNw  AHD  demand,  neglected  to  pay  such  sum  or  to  secure  or  compound  for 

Banking    the  same  to  the  reasonable  satisfaction  of  the  creditor,  then  the 

* '  company  shall  be  deemed  to  be  unable  to  pay  its  debts.  It  is  very 

obvious,  on  reading  that  enactment,  that  the  word  '^  neglected  "  is 
not  necessarily  equivalent  to  the  word  '^  omitted."  Negligence  is 
a  term  which  is  well  known  to  the  law.  Negligence  in  paying  a 
debt  on  demand,  as  I  understand  it,  is  omitting  to  pay  without 
reasonable  excuse.  Mere  omission  by  itself  does  not  amount  to 
negligence.  Therefore  I  should  hold,  upon  the  words  of  the 
statute,  that  where  a  debt  is  hand  fide  disputed  by  the  debtor,  and 
the  debtor  alleges,  for  example,  that  the  demand  for  goods  sold 
and  delivered  is  excessive,  and  says  that  he,  the  debtor,  is  willing 
to  pay  such  sum  as  he  is  either  advised  by  competent  valuers  to 
pay,  or  as  he  himself  considers  a  fiair  sum  for  the  goods,  then  in 
that  case  he  has  not  neglected  to  pay^  and  is  not  within  the  word- 
ing of  the  statute. 

It  is  next  to  be  considered  whether  there  is  any  authority  on 
the  subject ;  and  it  is  satisfactory  to  me  to  find  that  the  more 
recent  authorities  adopt  the  view  which  I  have  expressed.  It 
is  true  that  something  occurred  in  the  case  of  Ex  parte  JB&y- 
dydefed  Colliery  Company  (1),  which  seems  to  shew  that  the 
Lords  Justices  did  not  hold  that  view.  In  a  subsequent  case,  Be 
Catholic  Pvhlishing  and  Bookselling  Company  (2),  which  was  heard 
in  1864,  Lord  Justice  Knight  Bruce  was  of  opinion  that  the 
petition  ought  to  be  dismissed  on  two  grounds :  first,  that  it  was 
not  proved  to  his  satisfaction  that  the  petitioners  were  creditors  of 
the  company ;  and  secondly,  that  assuming  that  they  were,  they 
had  not  shewn  a  case  for  winding  up  the  company.  Lord  Justice 
Twmer  concurred  in  the  opinion  that  the  petition  ought  to  be 
dismissed,  but  only  on  the  second  ground  given  by  Lord  Justice 
Knight  Bruce,  viz.,  that  the  proper  time  after  service  of  the  demand 
had  not  elapsed ;  and  then  he  added  these  words :  **  Where  there 
is  a  lond  fide  dispute  as  to  the  existence  of  the  debt^  and  the 
case  turns  upon  the  question  whether  there  is  a  debt,  I  think  the 

(1)  3  De  a.  &  J.  80.  (2)  2  D.  J.  d;  S.  116. 
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Oourt  would  do  well  to  exercise  the  power  giyen  it  by  the  86th  M.  B. 
section  of  the  Act  to  adjourn  the  petition  till  the  existence  of  the  1874 
debt  is  established."  That  seems  to  be  a  dictum  only.  The  ^^ 
matter,  however,  does  not  stop  there.  The  exact  point  ^me  be-  ^^-S^^jf^ 
fore  Lord  BomiUy  again  in  the  case  of  Be  Brighton  Oltfb  and  Bakkino 
Norfolk  Eotd  Company  (1).  In  that  case,  the  builder  who  had  — 
built  the  hotel — ^and  I  suppose  a  man  who  builds  an  hotel  is  in 
quite  as  favourable  a  position  as  a  man  who  furnishes  an  office — 
served  the  company  with  a  statutory  notice  to  pay  him  a  balance 
of  £3854  claimed  by  him.  The  company  did  not  pay,  and  at  the 
expiration  of  three  weeks  he  presented  a  petition  for  winding  up 
the  company.  The  claim  was  disputed  by  the  company.  It  was 
admitted  that  more  than  £50  was  due  to  the  petitioner,  but  no 
tender  was  made.  The  counsel  for  the  petition  contended  that 
there  being  a  clear  debt  of  above  £50,  and  a  default  (they  used  this 
word  instead  of  the  word  in  the  statute,  which  is  "  neglect ")  for 
more  than  three  weeks  after  demand  for  payment,  there  ought  to 
be  an  order,  or  that,  at  all  events,  the  petition  ought  to  stand  over 
until  the  petitioner  had  either  substantiated  his  claim,  or  had 
failed  in  doing  so.  The  Master  of  the  Bolls,  without  calling  upon 
the  Respondents,  said  (2) :  *'  This  is  a  novel  experiment,  and  if  I 
acceded  to  the  application  the  consequence  would  be  very  serious  to 
public  companies.  The  meaning  of  the  Act  is  this — if  a  debt 
above  £50,  which  is  not  tond,/i{2e  contested,  be  not  paid  or  arranged 
within  three  weeks  after  demand,  the  Court  may  order  the  com- 
pany to  be  wound  up.  It  is  not  sufficient  for  a  company  to  say 
'  We  dispute  the  debt ;'  they  must  shew  some  reasonable  ground 
for  doing  so.  This  is  a  bond  fide  contested  debt,  and  though  more 
than  £50  appears  to  be  due,  I  do  not  think  that  it  is  such  a  cas^  as 
was  intended  by  the  Act  .  .  •  The  whole  of  the  evidence  which 
has  been  laid  before  me  clearly  establishes  that  this  is  a  contested 
question  of  account  between  the  company  and  the  petitioner, 
although  something  is  due  to  him  which  would  exceed  the  £50 
mentioned  by  the  statute.  This,  however,  is  not  the  case  within 
the  statute :  for  what  should  I  have  to  do  if  I  made  the  order  ?  I 
could  do  nothing  but  take  an  account  between  these  parties.  If  I 
made  the  order,  I  should  still  say  to  the  company,  Provided  you  pay 

(1)  86  Bear.  204.  (2)  85  Beav.  205. 
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M.  R.      what  is  due  to  the  petitioner,  I  will  stop  the  proceeding."    He 

1874        then  dismissed  the  petition  with  costs.     The  same  learned  Judge 

In  re       S^^^  &  similar  decision  in  Be  London  Wharjing  and  Warehousing 

^^^Tauib^^  Cbmpawj^  (1).    Although  there  may  have  been  a  difference,  or 

Banking     apparent  difference,  of  opinion  between  the  Lords  Justices  Knight 

CORfORATION 

'  Bnice  and  TwrneVy  I  believe  the  Courts  below  have  invariably 

acted  on  what,  as  I  understand,  was  the  opinion  of  Lord  Justice 
Knight  Bruce;  and  I  should  be  bound  by  authority  (even  if  I 
entertained  a  different  opinion,  which  I  do  not)  to  hold  that  if  the 
debt  is  hona  fide  contested,  and  there  is  no  evidence  other  than 
non-compliance  with  the  statutory  notice  to  shew  that  the  company 
is  insolvent,  and  the  company  denies  its  insolvency  (as  this  company 
does),  I  ought  to  dismiss  the  Petition.  I  must  say,  however,  that 
the  facts  of  this  case  go  far  beyond  what  I  have  stated,  and  are 
such  as  to  convince  me  that  this  Petition  has  not  been  presented 
hona  fide — that  is,  not  with  the  view  of  obtaining  a  winding-up  order, 
but  with  the  object  of  extorting  from  the  company  a  larger  sum 
than  they  thought  was  fairly  due,  under  pressure  of  a  threat  to 
present  the  winding-up  petition. 

[EUs  Honour  then  stated  the  facts  to  the  effect  set  forth  above, 
and  continued  : — '\ 

That  being  the  position  of  matters,  on  the  11th  of  November 
the  Petitioner  thinks  it  right  to  present  the  Petition.  I  cannot 
treat  that  as  a  hma  fide  attempt  on  the  part  of  the  Petitioner  to 
wind  up  the  company.  Obviously,  if  it  had  any  meaning  at  all, 
it  was  to  put  pressure  upon  the  company,  perhaps,  by  threat  of  the 
advertisements,  or  by  some  other  means,  to  compel  them  to  pay ; 
in  other  words,  to  extort  from  them  a  sum  larger  than  they  hona 
fide  believed  to  be  due  from  them,  and  a  sum  which  they  had 
been  advised  by  two  valuers  was  excessive*  I  cannot  encourage 
any  s6ch  coarse  of  proceeding,  and  I  therefore  dismiss  the  Petition 
with  costs. 

Solicitors :  Messrs.  Crook  db  Smith  ;x«Messrs.  Innee  &  Son. 

(1)  36  Beav.  37. 
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In  re  STRANTON  IRON  AND  STEEL  COMPANY.  m.  b. 

BARNETTS  CASE.  J^ 

Company — Winding-up — Contributory  —  Set-off  against   CaU   made   before  **• 

Winding-up^Companiea  Act,  1862  (26  <fc  26  Vict  c.  89),  m.  38, 101. 

In  1873  a  call  to  the  amount  of  £432  was  made  on  a  abarebolder  of  a 
limited  company  to  whom  the  company  was  indebted  in  £196.  No  part  of 
the  call  was  paid,  and  in  1874  the  company  was  wound  up  undef  super- 
vision :— 

Held,  that  the  debt  could  not  be  set  off  against  the  calL 

Cdli8her*s  Case  (1)  discussed. 

In  October,  1872,  Mr.  BameU,  who  was  a  director  of  the  Stranton 
Iron  and  Steel  Company ^  Limited^  and  the  holder  of  432  shares,  paid 
on  behalf  of  the  company  a  debt  of  £196  198.  due  by  the  company. 
This  payment  was  alleged  by  Mr.  BameU  to  have  been  made  in 
pursuance  of  an  arrangement,  the  only  evidence  as  to  which  was 
contained  in  the  following  passage  of  an  affidavit  sworn  by  Mr. 
Bamett : — 

''  I  looked  to  the  uncalled  capital  on  my  shares,  which  it  was 
then  expected  would  shortly  be  called  up,  to  reimburse  me  the 
said  payment.  It  was  arranged  between  me  and  the  said  company, 
that  the  company  being  then  in  want  of  funds  the  payment  should 
stand  over,  and  that  on  such  calls  being  made  I  was  to  be  allowed 
the  said  payment,  and  I  therefore  did  not  take  any  proceedings 
to  enforce  payment  of  the  said  amount,  as  I  should  otherwise  have 
done." 

A  call  of  £1  per  share  was  made  in  May,  1873,  and  was  not 
paid  by  Mr.  Bameti. 

In  1874  the  company  went  into  voluntary  liquidation,  which 
was  afterwards  continued  under  the  supervision  of  the  Court.  The 
liquidators  brought  an  action  against  BameU  for  £432 ;  but  this 
action  was  stayed  upon  fam^ft*^  application  in  the  winding-up,  he 
submitting  to  be  bound  by  the  decision  of  the  Court  whether  the 
debt  of  £196  19a.  due  to  him  could  be  set  off  against  the  £432 
due  from  him  at  the  commencement  of  the  winding-up. 

(1)  Law  Rep.  5  £q.  21^ 
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M.  B.  The  articles  of  association  of  the  company  empowered  the 

1875  directors  to  receive  payment  in  advance  of  what  was  due  on  any 

Babnxtt's  shares. 


Cask. 


Mr.  Bamer,  for  Mr.  Bamett ; — 

First.  There  is  an  express  agreement  that  after  a  call  is  made 
the  moneys  due  by  the  company  shall  be  treated  as  a  payment  of 
the  call.  That  was  within  the  powers  of  the  directors,  who  were  at 
liberty  .to  receive  payments  in  respect  of  the  shares  in  advance. 
There  has,  therefore^  been  a  payment  within  Ferr(ju>B  Ccue  (1). 
Secondly.  If  there  has  been  no  payment,  still  at  the  commence- 
ment of  the  winding-up  Mr.  Barneti  had  a  clear  right  to  set  off 
the  debt  due  by  the  company  against  the  call.  There  is  nothing 
in  the  Companies  Act^  1862,  to  take  that  right  away.  The  com- 
pany could  only  have  recovered  from  Bamett  the  balance  of  the 
call ;  that  balance  is  all  that  remains  unpaid  on  the  shares,  and 
consequently  there  is  no  liability  under  sect.  38  of  the  Companies 
Act,  1862,  to  contribute  anything  more. 

Mr.  SotUhffote^  Q.C.,  and  Mr.  W.  Latham^  for  the  liquidators, 
were  not  called  upon. 

Sib  G.  Jessel,  M.R  : — 

I  am  of  opinion  that  the  set-off  claimed  cannot  be  allowed. 
The  only  evidence  of  any  special  agreement  for  set-off  is  contained 
in  Mr.  Bamett' s  a£Gidavit ;  and  in  this  respect  I  entirely  agree  with 
what  was  said  by  Lord  BomiHy  in  Calisher^s  Case  (2),  who  there 
held  that  the  sole  assertion  of  the  claimant  was  not  sufficient  in  such 
a  case.  It  is  true  that  the  affidavit  has  not  been  answered ;  but 
then  the  company  has  for  all  practical  purposes  ceased  to  exist ; 
the  liquidator  is  not  the  company.  Mr.  BametCs  allegation  is 
that  the  arrangement  was  made  between  him  and  the  company ; 
he  does  not  say  who  acted  on  behalf  of  the  company,  or  when 
or  how  the  arrangement  was  entered  into,  and  I  must  hold  that 
he  has  failed  in  proving  his  case. 

Then  a  point  is  made,  which  is  this :  A  creditor  of  a  company, 
who  is  also  a  shareholder,  has  a  call  made  upon  him  before  the 

(1)  Law  Bep.  9  Gh.  855.  (2)  Law  Bep.  5  Eq.  2U. 
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commencement  of  the  winding-up.    No  action  is  brought  by  him,        M.  B. 
nor  is  any  action  brought  against  him  by  the  company ;  but  if       1875 
there  were  no  winding-up,  the  creditor  would  have  the  right  to    babnett's 
set  off  his  debt  against  the  calls ;  and  the  question  is  whether,  in       ^^* 
limited  liability  companies,  that  right  is  taken  away  by  the  pro- 
visions of  the  Companies  Ad,  1862,  in  the  eyent  of  the  company 
being  wound  up.    Now,  that  very  point  was  decided  in  CcUisher's 
Case  (1),  and  unless  I  entertained  a  strong  opinion  that  the  deci- 
sion* was  wrong  I  should  be  bound  by  it.    I  think  the  decision 
was  right,  although  I  confess  I  am  not  satisfied  with  some  of  the 
reasons  given  for  it. 

A  similar  point  came  before  the  Court  of  Appeal  in  Bla^iik  db  Co' 8 
Case  (2),  and  there  the  38th  section  of  the  Companies  Act,  1862,  was 
relied  on.  I  understand  that  case  to  have  decided  that  that  section 
is  to  be  read  literally.  If  that  be  so,  then  every  member  of  a 
company  is  liable,  in  the  event  of  its  being  wound  up,  for  all  the 
debts  of  the  company,  subject  oidy  to  the  qualifications  specified 
in  the  sub-sections ;  and  the  only  qualification  applicable  to  the 
present  case  is  that  contained  in  the  4th  sub-section,  which  is  this : 
*'  In  the  case  of  a  company  limited  by  shares  no  contribution  shall 
be  required  from  any  member  exceeding  the  amount,  if  any, 
unpaid  on  the  shares  in  respect  of  which  he  is  liable  as  a  present 
or  past  member."  Here  Mr.  BameU  is  a  shareholder,  there  is  an 
amount  unpaid  on  his  shares,  and  therefore,  interpreting  the  section 
literally,  he  is  liable  to  pay  that  amount  which  so  remains  unpaid. 

Then  the  101st  section  is  adverse  to  the  contributory.  Lord 
Justice  Hellish,  in  Black  dk  Co.*8  Case,  says  (3) :  ''  Although  that 
section  does  not  in  terms  say  that  there  is  to  be  no  set-off,  yet  it 
shews  that  the  Legislature,  in  framing  that  section,  thought  it  had 
already  been  enacted  that  there  should  be  no  set-off,  because  in 
the  lOlst  section  they  proceed  to  say  that  where  there  is  unlimited 
liability,  then,  in  the  case  of  any  independent  contract,  there  may  be 
a  set-off."  Lord  Bomdlly,  in  Cdlisher^s  Case,  expresses  himself 
still  more  strongly.  He  says  (4) :  "  The  Legislature  has  given  the 
express  power  to  allow  a  set-off  in  the  case  of  an  unlimited  com- 
pany, and  by  so  doing  it  must  be  taken  to  have  implied  that  with- 

(1)  Law  Rep.  5  Eq.  214.  "  (3)  Uw  Rep.  8  Ch.  266. 

(2)  Ibid.  8  Ch.  264.  (4)  Ibid,  6  Eq.  217. 
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H.  B.      out  sach  express  provision  there  would  be  no  right  of  set-ofF,  and 

1875       upon  the  principle  of  the  maxiniy  Exp'easio  univs  exdusio  alterius^ 

Babkktt's    to  have  excluded,  for  the  reason  stated  by  the  Lord  Chancellor  in 

^^       Qrisseirs  Case  (1),  that  right  in  the  case  of  the  contributories  of  a 

limited  company." 

In  whatever  way  the  101st  section  is  to  be  construed,  I  think  it 
contains  nothing  to  overthrow  or  qualify  the  plain  literal  meaning 
of  the  38th  section ;  and  I  am  bound  to  hold  the  contributory  in 
this  case  liable  to  pay  the  full  amount  unpaid  on  his  shares. 

I  must  say,  however,  that  I  do  not  assent  to  the  view  taken  of 
the  lOlst  section  in  Calieher^s  Case  (2).  I  think  that,  when  the 
proper  time  arrives,  that  section  will  require  careful  consideration. 
It  is  not  a  section  which  was  framed  for  the  purpose  of  taking 
away  any  rights.  Now  at  the  time  when  the  Act  passed  thero 
existed  in  certain  cases  a  right  of  set-off;  that  right  is  not  taken 
away  by  express  words :  is  it  taken  away  by  implication  ?  It  does 
not  follow  that  because  an  express  right  of  set-off  is  given  in 
certain  cases  in  respect  of  calls  made  after  the  winding-up,  a 
previously  existing  right  of  set-off  is  taken  away.  Neither  does  it 
seem  to  me  to  be  enough  that,  as  Lord  Justice  Mellish  puts  it, 
*'  the  Legislature,  in  framing  that  section,  thought  it  had  already 
been  enacted  that  there  should  be  no  set-off.** 

In  the  case  of  In  re  handy  Oranite  Company  (3),  Lord  Justice 
Melh'ah,  speaking  of  a  landlord's  right  to  distrain,  says :  **  It  would 
be  very  extraordinary  if  the  Legislature  had  deprived  the  land- 
lord of  that  right  without  clear  and  express  words  and  without 
giving  him  any  compensation."  It  would  be  extraordinary  if  any 
right — and,  a  fortiori,  a  statutory  right — were  taken  away  from 
a  creditor  without  clear  and  express  words  and  without  compen- 
sation. I  cannot  find  the  express  words.  It  may  be  that  upon 
further  consideration  I  may  be  led  to  the  conclusion  that  the  true 
view  of  the  section  was  taken  in  CaJishers  Case;  at  present,  all  I 
can  say  is,  that  I  think  the  subject  is  still  open  to  discussion. 

Solicitors :  Mr.  SL  W.  Trinder  ;  Mr.  F.  Heritage. 

(1)  Law  Eep.  1  Ch.  528.  (2)  Law  Rep.  5  Eq.  214. 

(3)  Law  Rep.  6  Ch.  462. 
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FA.  22. 


FOX  V.  LOWNDS.  M.  B. 

[1875    F.    1.]  ^^'^ 

Charity-^Mortmain  Act  (9  Qeo,  2,  c.  36)— FoZiintory  Cfewenairf— /mimw 

Personalty — Abatement, 

« 

A  Tolnntary  oovenant  to  secore  bj  will  the  payment  of  a  sam  of  money 
to  be  applied  for  charitable  purposes  cannot  be  satisfied  out  of  the  impure 
personalty  of  the  covenantor ;  and  the  debt  created  by  the  covenant  must, 
like  a  legacy,  abate  in  the  proportion  of  the  impure  to  the  pure  personalty. 

JdY  an  indenture  dated  the  22nd  of  July,  1859,  and  made 
between  Ann  TuHoch  of  the  one  part,  and  the  Plaintiffs  of  the 
other  part,  after  reciting  that  Ann  TtUloeh  was  desirous  of  pro- 
viding funds  for  a  permanent  chaplaincy  in  connection  with  the 
infirmary  for  the  counties  of  Neuoeastle-^tpon'Tyne,  Durham,  and 
Northumberland,  upon  the  conditions  and  in  manner  thereinafter 
expressed,  it  was  witnessed  that  in  pursuance  of  such  desire  Ami 
TuUoch  thereby  coyenanted  with  the  Plaintiffs  (the  intended  first 
trustees)  that  she  the  said  Ann  TvUoeh  would,  during  her  life,  pay 
to  the  first  and  every  succeeding  chaplain  who  should  be  appointed 
to  the  infirmary  by  virtue  of  the  indenture  now  stated  the  yearly 
sum  of  £100  (in  addition  to  the  yearly  salary  provided  by  the 
governors  of  the  infirmary),  by  two  equal  half-yearly  payments, 
as  therein  mentioned  :  and  also  would,  either  by  deed  to  be  exe- 
cuted by  her  in  her  lifetime,  or  by  her  will,  well  and  truly  secure 
to  be  paid  to  the  said  trustees,  within  three  months  after  her 
decease  at  the  most,  with  proper  trusts  for  investment,  such  sum 
or  sums  of  money  as  should  thenceforth  be  sufficient  to  produce  in 
perpetuity  the  yearly  sum  of  £130  (in  addition  to  such  yearly 
salary  provided  by  the  said  governors),  and  that  the  said  yearly 
sum  of  £130  should  thenceforth  be  paid  to  such  chaplain  as 
aforesaid  in  like  manner  as  the  said  yearly  sum  of  £100,  which 
should  then  have  terminated ;  and  the  indenture  contained  divers 
regulations  with  respect  to  the  appointment  of  the  chaplain. 

Ann  TuUoch  afterwards  intermarried  with  John  BlaekweU,  who 
died  in  February,  1872, 

Mrs.  BlackweU  made  her  will,  dated  the  29th  of  November, 
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M.  B.       1873,  and  thereby  bequeathed  to  the  tnistees  of  the  indenture  of 

1875        the  22nd  of  July,  1859,  such  sum  of  money  as  should  be  deemed 

Fqz        sufficient,  if  inyested  in  Goyemment  securities,  to  produce  the 

LowKDs.     ^^^^^  yearly  sum  of  £130;  and  she  directed  that  the  trustees  of 

the  said  indenture  should  stand  possessed  of  the  sum  so  bequeathed 

to  them  upon  the  trusts  declared  and  contained  in  the  indenture ; 
and  she  further  directed  that  no  deduction  should  be  made  from 
the  said  sum  for  legacy  duty,  and  that  the  said  sum  should  take 
precedence  of  all  other  pecuniary  legacies  bequeathed  by  her ;  and 
she  appointed  the  Defendants  executors. 

Mrs.  BlackweU  died  in  September,  1874.  During  her  lifetime 
she  regularly  paid  the  salary  of  the  chaplain  to  the  infirmary ; 
but  she  did  not  pay  or  secure  to  the  PlaiutifTs  any  sum  for  the 
purpose  of  raising  the  yearly  sum  of  £130  coyenanted  to  be  paid 
by  her. 

Mrs.  Blackwdl  was,  at  the  dates  of  the  indenture  and  of  her 
will  and  at  her  death,  entitled  to  pure  personalty  more  than  suffi* 
cient  for  the  payment  of  the  fund  coyenanted  to  be  proyided  by 
her.  She  was  also  at  her  death  entitled  to  realty  and  impure 
personalty.  The  Defendants,  howeyer,  refused  to  pay  the  full 
sum  coyenanted  to  be  proyided  by  the  testatrii:,  and  this  suit  was 
instituted  to  obtain  the  opinion  of  the  Court  as  to  whether  there 
was  or  was  not  to  be  an  abatement. 

Mr.  JB.  ^wan  (Mr.  Southgate,  Q.C.,  with  him),  for  the  Plaintifi : — 

No  doubt  if  our  case  depended  on  the  bequest  contained  in  the 
will,  we  should  be  unable  to  recoyer  the  full  amount  we  claim, 
and  the  legacy  would  haye  to  abate  in  the  proportion  of  the 
impure  to  the  pure  personalty  of  the  testatrix.  But  the  coyenant 
contained  in  the  deed  of  the  22nd  of  July,  1859,  created  a  legal 
obligation,  which  it  was  in  the  power  of  the  testatrix  to  fulfil  by 
inserting  a  direction  in  her  will  that  the  legacy  giyen  to  the 
trustees  of  the  deed  should  be  paid  out  of  her  pure  personalty ; 
she  has  giyen  no  such  direction,  and,  consequently,  we  are  entitled 
to  proye  against  her  estate  for  a  breach  of  that  coyenant.  The 
other  side  will,  no  doubt,  rely  on  Jeffries  y.  AleoBander  (1) ;  but  in 
that  case  the  coyenantor  was  not  entitled  to  any  pure  personalty, 

(1)  8  H.  L.  0.  594. 
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and  the  coyenant  was  treated  as  a  mere  device  for  evading  the       M.  B. 
provisions  of  the  Mortmain  Act.  1875 


Fox 

Mr.  Chitiy,  Q.C.,  and  Mr.  WHIiaimon,  for  the  Defendants : —  v. 


The  case  is  governed  by  Jeffries  v.  Alexander  (1),  which  decides 
that  a  volnntary  covenant  in  favour  of  a  charity  cannot  be  satisfied 
out  of  the  impure  personalty  of  the  covenantor.  This  is  quite 
clear  from  the  judgments  of  Lord  8t.  Leonards  and  Lord  Kingsdoum. 
Lord  8t.  Leonards  says  (2)  :  ^'  In  my  opinion  the  intention  and 
the  true  construction  of  this  instrument  is,  that  it  is  a  voluntary 
settlement  of  so  much  as  the  testator  has  directed  of  his  personal 
estate  (the  nature  of  which  I  will  presently  consider)  to  be  secured 
by  this  deed  in  anticipation  of  his  will.  Equity  in  the  case 
of  a  bond  to  settle  a  certain  sum  of  money  does  not  regard  the 
penalty  or  the  nature  of  the  security,  but  it  looks  to  the  act 
which  was  intended  to  be  performed,  and  therefore  the  condition 
of  a  bond  has  frequently  been  considered  and  acte'd  upon  as  an 
agreement  for  a  settlement  Now  the  Act  of  Parliament  ex- 
pressly strikes  at  a  settlement  made  in  any  way,  attempting  to 
charge  property  or  to  transmit  property  of  the  nature  of  chattels 
real  to  a  charitable  usa"  Again :  '^  Nobody  pretends  that  it  is  a 
charge  in  the  proper  sense  of  charge,  but  it  is,  indirectly,  a  settle- 
ment for  charitable  purposes  of  that  property  which  he  could 
not  directly  settle  or  charge ;"  and  he  puts  this  question, ''  Does 
or  does  not  the  gift  by  this  deed,  as  the  rule  of  equity  stands, 
putting  it  on  the  highest  ground  on  which  you  can  place  it, 
amount  simply  to  a  legacy,  a  legacy  secured  or  directed  by  a 
deed,  but  still  a  legacy  in  the  creation  of  it^  a  legacy  in  the  gift 
of  it,  a  legacy  in  the  administration  of  assets  for  the  payment  of 
it,  a  legacy  in  all  characters  and  qualities  that  it  can  possibly 
have  ?'  Lord  Kingsdoum  also  lays  it  down  that  though  in  point 
of  form  there  was  in  that  case  a  debt^  yet  in  substance  it  was 
a  legacy:  and  being  in  effect  a  gift,  it  could  make  no  difference 
whether  it  was  made  by  deed  or  will.  All  these  observations 
apply  to  the  present  case. 

Mr.  8wan^  in  reply. 

(1)  8  H.  L.  0.  594.  (2)  8  H.  L.  C.  657,  659,  664. 


LOWND0. 
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M.  B.      Sib  G.  Jessel,  M.R.  : — 

J^  I  am  of  opinion  that  the  case  is  really  governed  by  the  decision 

Fox  in  Jeffries  y.  Alexander  (1).  I  must  consider  first  of  all  what  is  the 
LowNDs.  law  on  the  subject.  Now  the  law  on  the  subject  prohibited  any- 
body  giving  any  interest  out  of  real  estate,  or  any  moneys  to 
bo  paid  out  of  real  estate,  except  in  the  manner  pointed  out  by 
the  statute.  That  was  the  law.  Has  this  lady  given  money  to  be 
paid  out  of  her  real  estate  ?  Upon  that  there  can  be  no  question. 
This  is  a  voluntary  deed ;  it  is  therefore  a  gift,  and  the  money 
which  is  claimed  by  the  Plaintiffs  is  to  be  paid  to  the  extent 
to  which  it  is  questioned  out  of  her  real  estate.  Therefore,  if 
I  hold  this  to  be  valid,  I  do  enable  her  to  give  in  an  in- 
direct way  money  out  of  her  real  estate  for  the  benefit  of  a 
charity.  This  is  the  exact  mischief  aimed  at  by  the  statute,  and 
the  case  is  clearly  within  the  spirit  of  the  statute.  Are  the 
words  of  the  enactment  sufficient?  I  see  no  reason  to  doubt 
their  sufficiency.  Then,  is  this  a  gift  of  something  to  be  paid  out 
of  real  estate?  On  that  I  think  the  observations  of  Lord  St 
Leonards  and  Lord  Kingsdown^  in  the  case  of  Jeffries  v.  Alexander^ 
are  conclusive.  This  is  in  effect  a  covenant  by  this  lady  that  her 
executors  shall  pay ;  that  is  what  it  comes  to,  though  it  is  in 
form  a  covenant  that  she  will,  either  by  deed  or  will  (she  did  it 
by  will),  within  three  months  after  her  death,  secure  to  be  paid 
money  sufficient  to  raise  the  annual  salary  of  the  chaplain  of  an 
infirmary.  Any  one  executing  a  deed  such  as  that  must  intend  to 
create  a  voluntary  debt,  as  it  is  called,  which  does  not  stand  in  a 
Court  of  Equity  in  the  same  position  as  a  debt  for  value,  to  be  paid 
after  the  decease  of  the  person  entering  into  the  obligation  out  of 
the  assets  of  that  person.  In  what  shape  or  way  does  that  differ 
from  a  legacy  in  this  Court,  which  is  the  Court  which  deals  more 
especially  with  the  administration  of  assets  ?  It  is  postponed  to 
all  debts  for  value ;  it  takes,  no  doubt,  a  certain  priority  over  lega- 
cies, but  except  in  that  respect  it  differs  in  no  way  from  a  legacy. 
It  is,  so  far  as  regards  the  administration  of  assets,  in  the  same 
position  as  a  legacy,  or  as  it  was  put  in  Jeffries  v.  Alexander^  it  is 
in  the  nature  of  a  legacy.  Now  what  is  the  position  of  a  legacy 
as  regards  assets  ?    A  man  who  gives  a  simple  legacy  of  £100  to 

(1)  8  H.  L.  a  694. 


V. 

LOWNOS. 
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a  charity  does  not  give  any  express  directions  that  it  shall  be       M.  B. 
paid  out  of  one  class  of  assets  more  than  another,  but  he  does  that       1875 
which  sets  the  law  in  motion,  and  which  (when  there  is  no  question        pox 
as  to  charity)  would  entitle  the  legatee  to  be  paid  out  of  his  assets 
generally ;   and  to  the  extent,  therefore,  to  which  real  estate  or 
impure  personalty  would  be  liable  to  contribute,  to  that  extent 
the  testator  does  direct  his  legacy  to  be  paid  out  of  realty  and 
impure  personalty,  not  by  express  words,  but  by  the  necessary 
consequence  of  the  gift  itself. 

Now,  as  I  understand  the  decision  in  Jeffries  y.AUxani&r  (1),  it 
is  quite  immaterial  whether  the  direction  in  the  voluntary  instru- 
ment to  pay  the  charitable  provisions  out  of  assets  is  given  in  the 
form  of  a  voluntary  deed  of  covenant  or  is  given  by  the  will 
itself;  the  effect  is  the  same;  the  intention  is  the  same ;  and  the 
intention  is  one  which  the  law  will  not  allow  to  operate.  In  my 
opinion,  therefore,  looking  at  that  authority,  the  gift  must  be 
treated  as  failing  to  the  extent  of  the  proportion  of  the  impure  to 
the  pure  personalty. 

Solicitors:  Messrs.  Williamson^  HUl,  dt  Co.,  agents  for  Mr.  J.  A. 
PhUipscn,  Neweasile^pan-Tyne. 


In  re  BETHLEM  HOSPITAL.  M.  R. 

Bailway  Company — Lands  taken  by  Company-m^pplicaUfm  of  Purchase-money  ^v^ 

— RedempiUm  of  Land  Tax^Costs — Lands  Clauses  Consolidaiion  Act,  1845       -^V/*.  27. 
(8  Vict.  c.  18),  M.  3,  69,  SO-Statutes,  Principles  cf  Consirw^ion  of. 

The  costs  of  the  application  of  the  purchase-monej  of  lands  taken  by  a 
railway  company  in  the  redemption  of  land  tax  are  payable  by  the  company. 

X  HIS  was  a  Petition  by  the  Goyemors  of  BetJUem  Ebspiidl,  asking 
that  a  sum  of  money  in  Court,  being  the  price  of  lands  belonging 
to  the  hospital  which  had  been  taken  by  the  Oreat  Eastern  Rail* 
way  Company,  might  be  applied  in  the  redemption  of  the  land  tax 
on  other  lands  of  the  hospital,  and  that  the  company  might  pay 
the  costs  of  the  Petition  and  the  redemption. 

(1)  8  H.  L.  0.  69i. 
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M.  R.  The  company  objected  to  pay  the  costs  of  the  redemption. 

1876 

''"^  Mr.  Tate  Lee,  for  the  Petition,  submitted  that  land  tax  was  a 

Bethlkk  hereditament,  and  that  the  redemption  of  it  was  a  reinvestment  in 
land  within  the  meaning  of  sects.  3  and  80  of  the  Lands  Clauses 
Consolidation  Act,  1845 ;  and  the  costs  ought  therefore  to  be  borne 
by  the  company.  There  were  several  decisions  that  the  costs  were 
payable  by  the  company,  viz. :  Ex  parte  Northivieh  (1) ;  JEx  parte 
Trafford  (2) ;  Be  London,  Brighton,  and  South  Coast  Bailway  Com- 
pany  (3);  Ex  parte  Beddoes  (4);  and  there  were  none  to  the 
contrarv. 

Mr.  Jason  Smith,  for  the  company,  admitted  that  there  were  no 
decisions  that  the  cost  of  redemption  of  land  tax  ought  not  to  be 
borne  by  the  company;  but  he  submitted  that  land  tax  was 
treated  in  the  Act  as  an  incumbrance  affecting  the  land,  and  it 
was  well  settled  that  the  costs  of  paying  off  incumbrances  did  not 
fall  on  the  company.  He  further  submitted  that  the  cases  in  the 
Exchequer  were  not  binding  on  this  Court :  In  re  Cherry's  Settled 
Estates  (5) ;  In  re  Charity  Schools  of  St.  Dunsian's-in4he'  West  (6). 
Those  cases  also  shewed  that  the  mere  equity  or  spirit  of  the  Act 
was  not  enough  to  entitle  the  Petitioner  to  costs.  In  Ex  parte 
Beddoes  no  one  appeared  for  the  company,  and  the  decision  must 
be  treated  as  made  ex  parte. 

Sir  G.  Jessel,  M.E. : — 

The  question  which  I  have  to  decide  is  one  of  considerable 
importance  with  regard  to  the  principles  and  practice  of  the 
Court. 

The  Lands  Clauses  Consolidation  Act,  1845,  does  not  in  words 
make  the  costs  with  which  it  is  now  sought  to  charge  the  railway 
company  payable  by  them.  What  the  Act  says  is  (sect.  80),  that 
the  costs  payable  by  a  company  are  to  include  the  costs  of  invest- 
ments in  Government  or  real  securities,  and  of  reinvestments  in 
the  purchase  of  lands ;  and  by  the  interpretation  clause  the  word 

(1)  1  Y.  &  0.  Ex.  166.  (4)  2  Sm.  &  Giff.  466.    . 

(2)  2  Ibid.  522.  (5)  4  D.  P.  &  J.  332. 

(3)  18  Beav.  608.  (6)  Law  Rep.  12  Eq.  537. 
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^Mands"  is  to  extend  to  tenements  and  hereditaments  of  any       M.  B. 
tenure.    It  is  said  that  the  case  is  very  plain ;  but  on  that  I  give       1875 
no  opinion.  jn  ^0 

It  has  been  decided  that  an  order  may  be  made  for  payment  of 
costs,  although  no  express  words  can  be  found  authorizing  it.  One 
remarkable  instance  of  this  is  the  case  of  In  re  Earl  of  Berkdetfs 
WUl  (1).  That  case  originally  came  before  me.  I  could  not  find 
any  words  authorizing  the  payment  of  the  costs  which  were  asked 
for  in  that  case ;  but  I  felt  that  though  there  were  no  words  in 
the  Act  the  principles  of  justice  required  that  the  applicant  should 
obtain  the  costs,  and  that  he  would  obtain  them  if  it  were  open  to 
the  Court  to  consider  the  spirit  and  meaning  of  the  Act  apart  from 
the  words ;  or,  rather,  if  the  general  intent  could  be  regarded  apart 
from  the  precise  form  of  the  enactments ;  and  I  therefore  referred 
the  matter  to  the  Lords  Justices,  thinking  that  by  giving  such  an  in- 
terpretation to  the  Act  I  was  treading  on  dangerous  ground.  It  was 
accordingly  brought  before  the  Lords  Justiciss ;  and  Lord  Justice 
James,  in  giving  his  judgmenti  says  this :  '^  The  sum  which  the 
company  have  paid  is  now  in  Court,  and  ought  to  be  reinvested  in 
land ;  but  this  ought  to  be  done  according  to  equitable  principles, 
and  the  costs,  charges,  and  expenses  of  the  agent,  properly  incurred, 
ought  in  the  first  place  to  be  paid  out  of  the  fund."  That  is  to 
say,  the  Act  directing  the  fund  to  be  invested  in  land.  His  Lord- 
ship thought  to  apply  the  whole  of  it  in  that  way  would  be  con- 
trary to  justice,  and  that  he  could  apply  part  of  it  in  payment  of 
costs,  although  there  was  no  express  provision  for  that  in  the  Act. 
I  take  that  case  to  decide  that  there  is  such  a  thing  as  construing 
an  Act  according  to  its  intent,  though  not  according  to  its  words. 

If  that  be  so,  there  is  nothing  absurd  in  what  Lord  Lyndhvret 
said  in  Ex  parte  Northwieh  (2),  which  is  a  decision  on  the  very 
point  before  me,  the  words  of  the  Act  of  Parliament  under  which 
that  order  was  made  being  undistinguishable  from  those  of  the 
Lands  Claims  Act,  Lord  Lyndhurst  said  he  thought  the  applica* 
tion  within  the  spirit  of  the  Act,  and  granted  the  petition,  I 
wish,  however,  to  say  one  word  on  the  question  of  authority  with 
reference  to  the  construction  of  these  Acts. 

Assuming  that  a  Judge  thinks  the  construction  to  be  clear  one 

(1)  Law  Rep.  10  Ch.  56,  5a  (2)  1  Y.  &  C.  Ex.  166. 
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M.  P  wajy  but  a  series  of  authorities  is  produced,  being  decisions  of 
1875  Judges  of  co-ordinate  jurisdiction,  the  other  way,  there  must  be 
^^  a  time  at  which  the  Judge  is  bound  by  them.  If  one  authority 
BrrHLDi  yfQj,Q  produced  to  me,  and  my  own  opinion  were  the  other  way,  I 
would  not  follow  that  authority ;  but  if  the  authorities  are  nume- 
rous, I  admit  that  I  must  be  bound.  On  that  point  the  case  of  Inr 
re  Neumanns  Settled  Estates  (1)  is  an  authority.  It  was  a  question 
whether  expenditure  in  erecting  buildings  was  within  the  SetUed 
Estates  Act ;  I  doubted  whether  it  was,  and  referred  the  case  to 
the  Lords  Justices.  When  the  case  was  before  me  only  two  or 
three  decision£f,  and  those  conflicting  ones,  were  cited ;  but  when  it 
came  before  the  Lords  Justices  the  industry  of  counsel  had  found- 
about  twelve  in  favour  of  the  application.  The  judgment  of  the 
Lords  Justices  was,  that  these  numerous  decisions  ought  to  be 
followed ;  and  they  held  that  expenditure  in  building  was  a  pur- 
chase of  real  estate  within  the  meaning  of  the  Act,  though  not 
so  according  to  the  ordinary  use  of  language ;  and  indeed  Lord 
Justice  MeUish  remarked  that  he  was  not  prepared  to  say  that  in. 
the  absence  of  authority  he  would  have  decided  the  case  the  same 
way.  That  case  shews  that  a  course  of  decisions  on  the  construc- 
tion of  an  Act  of  Parliament  may  be  binding  on  a  Judge  even 
though  his  own  opinion  may  be  the  other  way. 

Then  is  there  such  a  course  of  decisions  here  as  relieves  mefn>m> 
considering  the  true  meaning  of  the  Act  ?  I  think  there  is.  Four 
decisions  are  produced  to  me,  of  which  three  are  on  the  exact  point 
now  raised.  The  first  is  Ex  parte  NorChtoick  (2),  which  I  have 
already  mentioned,  and  which  was  decided  forty-one  years  ago  by 
a  most  eminent  Judge,  Lord  Lyndhurst,  who  was  then  Lord  Chief 
Baron.  The  next  case  is  a  most  remarkable  one.  It  is  that  of 
Ex  parte  Trafford  (3).  It  came  before  Lord  Lyndhurst's  successor^ 
Lord  Ahififfer^  and  the  case  of  Ex  parte  Narihwiek  was  cited.. 
Lord  Abinffer  said  that  *'  he  fully  agreed  with  Lord  Lyndhurst, 
that  cases  of  this  nature  came  within  the  spirit  of  the  Act,  but  he 
thought  that  that  consideration  alone,  without  stronger  expres- 
sions on  the  part  of  the  Legislature,  would  hardly  authorize  him 
to  make  such  an  order."    I  understand  him  to  draw  a  distinctioik 

(1)  Law  Rep.  9  Ch.  681.  (2)  1  Y.  &  C.  Ex.  16G. 

(8)  2  Y.  &  C.  Ex.  622. 
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between  the  spirit  of  an  Act,  or  that  which  a  Jndge  conoeiTes  to  M.  B. 
be  the  spirit  of  an  Act,  and  the  intention,  which,  thoagh  not  ex-  1875 
pressed  in  precise  words,  may  be  gathered  from  considering  the  in  re 
terms  of  the  enactment,  and  which  amounts  in  fact  to  a  species  of    ^^mc^ 

construction;   he  thinks  that  unless  he  can  find  the  latter  he       

cannot  make  the  order.  He  then  consulted  Lord  Lyndhwrri,  and 
having  done  so  he  appears  to  have  found  that  stronger  expression 
which  he  required,  and  he  made  the  order.  The  next  case  was 
that  of  Be  London  and  Brighton  Bailway  Company  (1).  That 
case  was  argued,  and  argued  strongly ;  but  Lord  BomUly  says,  **  I 
am  of  opinion  that  this  case  comes  within  the  provisions  of  the 
Lands  Clauses  Consolidation  Act^  and  that  the  application  of  the 
purchase-money  to  the  redemption  of  the  land  tax  is  a  reinvest- 
ment within  the  meaning  of  the  80th  section.  The  costs  of  it  are 
therefore  payable  by  the  railway  company."  That  is  an  express 
decision  that  the  application  came  within  the  provisions  of  the 
Lands  Clauses  Consolidation  Act. 

The  last  case  is  that  of  Ex  parte  Beddoes  (2),  before  Yice-Ghan- 
cellor  Stuarty  which  was  also  a  considered  case.  The  order  was 
made  originally  on  a  petition ;  a  doubt  was  raised  at  the  Regis- 
trar's o£Sce  whether  the  costs  of  a  reinvestment  in  redemption  of 
land  tax  were  costs  properly  payable  by  the  company ;  the  point 
was  mentioned  to  the  Court,  and  the  point  was  argued  at  length 
by  the  counsel  for  the  Petitioner ;  and  the  Vice-Chancellor  made 
the  order.  That  was  in  1854,  more  than  twenty  years  ago ;  and 
although  no  counsel  appeared  for  the  company,  and  the  Vice- 
-Chancellor  did  not  deliver  any  judgment,  still  the  point  was 
clearly  brought  to  his  attention,  and  he  decided  it  against  the 
railway  company. 

Looking,  then,  at  the  number  of  these  decisions,  and  at  their 
dates,  and  finding  that  the  earliest  of  them  is  based  on  a  principle 
which  cannot  be  considered  as  obsolete,  I  consider  that  I  am  pre- 
isluded  from  considering  whether,  apart  [^from  decision,  I  should 
be  of  the  same  opinion.  I  simply  follow  the  decisions,  and  make 
the  order. 

Solicitors :  Messrs.  Still  dt  Son  ;  Mr.  Shaw. 

(1)  18  Beav.  €08,  611.  (2)  2  Sm.  &  Oiff.  466. 
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M.  B.      PRINTING  AND  NUMERICAL  REGISTERING  COMPANY 
1875  V.  SAMPSON. 

Moreh  8, 9.  pg^3    ji     ^^^j 

Pa^< — ^^Mijrnmtfnt — Covenant  to  a$8ign  future  Patents  'of  like  Nature — 

Public  Policy, 

An  agreement  by  the  vendor  of  a  patent  to  assign  to  the  purchaser  all 
future  patent  rights  which  the  vendor  may  hereafter  acquire  of  a  like  nature 
to  the  patent  sold,  is  not  contrary  to  public  policy. 

IN  August,  1872,  Maretis  Bebro,  William  Asherqftf  and  Simeon^ 
Sampson  (the  Defendant  in  this  suit)  were  entitled  to  seven-eighth 
shares  of  letters  patent  relating  to  inventions  made  by  SAro, 
described  as  "  inventions  applicable  to  the  mechanism  or  apparatus 
employed  for  numbering  and  printing  tickets  consecutively,  and 
for  containing  and  delivering  tickets  or  continuous  lengths  of  paper, 
or  other  similar  materials ;"  and  it  was  intended  to  form  a  company 
with  limited  liability  for  the  purpose  of  purchasing  and  working 
these  patents.    Accordingly  an  agreement  in  writing,  dated  the 
Slst  of  August,  1872,  was  entered  into  between  Bebro  of  the  first 
part,  Ashcroft  of  the  second  part,  the  Defendant  of  the  third  part, 
and  K  Samuehon  of  the  fourth  part,  whereby  the  parties  of  the 
first  three  parts  (therein  called  the  vendors)  agreed  immediately 
after  the  allotment  of  shares  in  the  proposed  company  to  deduce  a 
good  title  to  the  aforesaid  shares  in  the  said  patents,  and  to  assign  the 
same  to  the  company,  or  trustees  for  the  company ;  and  thereupon 
the  company  was  to  pay  to  the  vendors  a  sum  of  £48,750  in  such 
shares  and  at  such  time  and  in  such  manner  as  thereby  provided. 
The  agreement  dontained  the  following  stipulation : — ''  The  vendors 
shall  enter  into  a  covenant  with  the  said  company  to  assign,  as  and 
when  required  by  the  company  or  their  directors,  all  future  patent 
rights,  or  in  the  nature  of  patent  rights,  which  they  or  any  of 
them  may  hereafter  acquire  with  respect  to  the  aforesaid  inventions, 
or  any  of  them,  or  any  of  a  like  nature  in  the  United  Kingdom^  or 
any  part  thereof,  the  Channel  Islands,  the  Isle  of  Man,  or  all  or  any 
part  of  the  continent  of  Ewroper 

The.  proposed  company  was  duly  registered  and  incorporated  in 


y 
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December,  1872.     The  agreement  of  the  Slst  of  August,  1872,       M.  B. 
was  carried  into  effect;  the  purchase-money  was  paid,  and  the        1875 

'  patents  were  assigned  by  the  Defendant  and  the  other  persons  pRnmNo  ahd 
entitled  thereto;  but  no  covenant  to  assign  future  patents  was  BininraQra 
entered  into  as  provided  by  the  agreement  OoicPAinr 

In  February,  1873,  the  Defendant  took  out  a  patent  for  an  ,in-     SAMPsoy. 
vention  which  the  directors  of  the  company  alleged  to  be  of  a  like 
nature  with  those  which  were  the  subject  of  the  agreement  of 
August,  1872 ;  and  the  directors  accordingly  required  the  Defen- 

.  dant  to  assign  to  the  company ;  but  the  Defendant  refused  to  do 
so ;  and  thereupon  the  bill  in  this  suit  was  filed  by  the  com- 
pany, seeking  to  compel  the  Defendant  to  assign  the  patent  in 
question,  and  to  execute  a  deed  of  covenant  to  the  effect  stipulated 
for  by  the  agreement  of  the  9th  of  August,  1872. 

The  cause  ■  now  came  on  to  be  heard.  At  the  hearing  two 
defences  were  relied  upon :  first,  that  the  patent  of  February,  1873, 
was  not  of  a  like  nature  to  those  comprised  in  the  agreement  of 
August,  1872;  secondly,  that  an  agreement  to  assign  future 
patents  was  against  public  policy,  as  tending  to  discourage  in- 
ventors.   This  report  is  confined  to  the  latter  question. 

Mr.  il^on^  Q.C.,  Mr.  Chitfyy  Q.C.,  and  Mr.  Bunting,  for  the 
Plaintiffs. 

Mr.  Soulhffate,  Q.C.,  Mr.  Marten,  Q.C.,  and  Mr.  Hamilton 
Humphreys,  for  the  Defendant. 

Sir  G.  Jessel,  M.B.,  after  discussing  the  nature  of  the  inventions 
which  were  the  subject  of  the  agreement  of  the  Slst  of  August, 
1872,  continued : — 

The  buyers  were  about  to  form  a  company  to  work  the  inven- 
tion, that  means  to  produce  tickets  with  numbers.  That  was  to  be 
their  business.  They  were  to  produce  and  sell  a  commodity,  the 
object  of  the  invention  being  to  produce  that  commodity  more 
cheaply  than  had  been  done  before.  It  was  an  old  commodity,  an 
old  product,  but  had  not  been  produced  in  the  same  manner  be- 
fore. The  object  of  the  company,  therefore,  was  to  sell  the  old 
product  at  a  lower  price  than  the  price  at  which  it  could  be  pro- 
duced by  the  modes  in  use  before  this  invention  was  patented,  and 
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^r.  B.      thereby  to  obtaia  business.    That  is  the  object.    Being  about  to 

1S75        establish  that  company,  and  being  about  to  buy  the  inyentiou, 

PRiimTO  AND  *^®y  found  the  invention  not  in  the  exclusive  hands  of  the  inventor, 

NummioAL  but  in  the  hands  of  himself  and  his  assigns,  persons  who  had 
K1018TKRIN0  .  . 

Company     acquired  by  purchase  some  portion  of  his  patent  rights. 

Sampson.  ^^^  nothing  is  better  known  than  this,  that  when  persons  have 
—  turned  their  attention  to  a  particular  class  of  invention  they  are 
likely  to  go  on  and  invent,  and  likely  to  continuously  improve  the 
nature  of  their  invention,  and  continuously  to  discover  new  modes 
of  attaining  the  end  desired.  Persons,  therefore,  who  buy  patents 
of  inventors  are  in  the  habit  of  protecting  themselves,  from  the 
utter  destruction  of  the  value  of  the  thing  purchased  by  baigain- 
ing  with  the  seller  that  he  shall  not  use  any  new  invention  of  his 
for  producing  that  product  in  which  they  are  about  to  deal  at  a 
cheaper  rate,  because  if  he  were  allowed  to  do  so  he  might,  the  day 
after  he  had  sold  his  patent,  produce  something  which,  without 
being  technically  an  infringement,  and  without  being  technically 
an  improvement,  might  accomplish  the  desired  object  in  some  other 
way,  and  utterly  destroy  the  value  of  that  which  they  had  pur- 
chased. They,  therefore,  not  unreasonably,  and  not  unusually, 
make  it  a  part  of  their  bargain  that  whatever  the  man  discovers  of 
the  same  kind  in  the  shape  of  machinery  or  apparatus  which  will 
produce  the  product  in  which  they  are  about  to  deal  shall  belong 
to  them.  They  say,  '^  We  cannot  buy  on  any  other  terms,  because 
otherwise  we  are  exposed  to  the  instantaneous,  or  almost  instan- 
taneous, competition  of  the  inventor  with  the  benefit  of  his  previous 
experience.''  That,  as  I  said  before,  is  not  an  unusual,  nor  is  it  an 
unreasonable,  bargain.  Now  the  vendors  in  this  case  were  of  two 
classes.  There  were  the  class  of  inventor  and  the  class  of  pur- 
chaser of  inventions,  and  it  is  quite  reasonable  that  there  being 
the  latter  class  in  the  market  the  purchasing  body  of  persons 
should  say  to  the  vendors,  *^  You  shall  not  buy  up  any  of  these 
inventions  to  set  up  against  me,"  otherwise  the  same  evil  might 
arise  from  purchase  as  from  fresh  invention ;  the  vendors  being  in 
the  trade,  or  undertaking  the  trade,  or  having  turned  their  at- 
tention to  the  trade,  might  look  out  next  day  for  a  similar  patent, 
for  some  patent,  that  is,  which  produced  the  same  result^  and  start 
in  trade  against  the  purchaser.  It  is,  therefore,  not  unreasonable 
to  provide  that  the  vendors  shall  not  even  buy  any  patent  except 
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upon  the  terms  that  it  shall  belong  to  the  parchaser.    That  is  the       M.  B. 
position  of  the  parties.  1875 

Now,  it  was  said  on  the  part  of  the  Defendantji  that  such  a  con-  pbintiko  asd 
tract  as  that  which  I  have  mentioned,  a  contract  by  which  an  in-  ^i^^^i^^^ 
venter  agrees  to  sell  what  he  may  invent,  or  acquire  a  patent  for  Compaky 
before  he  has  invented  it,  is  against  public  policy,  and  it  was  said  Samtsok. 
to  be  against  public  poh'cy,  because  it  would  discours^e  inven-  ""^ 
tions ;  that  if  a  man  knows  that  he  cannot  obtain  any  pecuniary 
benefit  from  his  invention,  having  already  received  the  price  for  it, 
he  will  not  invent,  or  if  he  does  invent  will  keep  it  secret,  and  will 
not  take  out  a  patent.  It  must  not  be  forgotten  that  you  are  not 
to  extend  arbitrarily  those  rules  which  say  that  a  given  contract  is_. 
void  as  being  against  public  policy,  becausettTthere  is  one  thing^ 
which  more  than  another  public  policy  requires  it  is  that  men  of 
full  age  and  competent  understanding  shall  have  the  utmost 
liberty  of  contracting,  and  that  their  contracts  when  entered  into 
freely  and  voluntarily  shall  be  held  sacred  and  shall  be  enforced 
by  Courts  of  justice.  Therefore,  you  have  this  paramount  public 
policy  to  consider-— that  you  are  not  lightly  to  interfere  with  this 
freedom  of  contractjisow,  there  is  no  doubt  public  policy  may 
say  that  a  contract  to  commit  a  crime,  or  a  contract  to  give  a 
reward  to  another  to  commit  a  crime,  is  necessarily  void.  The 
decisions  harve  gone  further,  and  contracts  to  commit  an  immoral 
offence,  or  to  give  money  or  reward  to  another  to  commit  an  im- 
moral offence,  or  to  induce  another  to  do  something  against  the 
general  rules  of  morality,  though  far  more  indefinite  than  the 
previous  class,  have  always  been  held  to  be  void.  I  should  be 
sorry  to  extend  the  doctrine  much  further.  I  do  not  say  there  are 
no  other  cases  to  which  it  does  apply ;  but  I  should  be  sorry  to 
extend  it  much  further.  However,  I  am  satisfied  there  is  no 
reason  for  so  extending  it  in  this  case.  In  the  first  place,  it  is 
assumed  that  a  man  will  not  invent  without  pecuniary  reward. 
Experience  shews  us  that  that  must  not  be  taken  as  an  absolute 
truth.  Some  of  the  greatest  inventions,  which  have  been  of  the 
most  benefit  to  mankind,  have  been  invented  by  persons  who  have 
given  their  inventions  freely  to  the  world.  Again  it  is  supposed 
that  a  man  who  has  obtained  money  for  the  future  products  of  his 
brain  will  not  be  ready  to  produce  these  products.  That  must 
not  be  assumed.    Nothing  is  more  common  in  intellectual  pur- 
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M.  B.  suits  than  for  men  to  sell  beforehand  the  future  intellectual  pro- 
1875  duct  before  it  is  made,  or  even  conceived.  Does  any  one  imagine 
PRiNTma  AHD  ^hat  it  is  against  public  policy  for  an  artist  to  sell  the  picture 
NuMTOioAL  ^y^h  he  ijug  never  painted  or  designed,  or  for  the  sculptor  to  sell 
Company  the  statue,  the  subject  of  which  is  to  be  hereafter  given  to  him,  or 
BAMFflOK.  for  the  author  to  sell  the  copyright  of  the  book,  the  title  of  which 
is  even  as  yet  unknown,  or,  more  than  that,  that  a  contributor  to  a 
periodical  may  agree  that  he  will  devote  liimself  to  the  exclusive 
'  service  of  a  certain  periodical  for  a  given  period,  for  a  given 
reward  ?  These  examples  are,  to  my  mind,  entirely  repugnant  to 
the  argument  that  there  is  any  public  policy  in  prohibiting  such 
contracts.  On  the  contrary,  public  policy  is  the  other  way.  It 
encourages  the  poor,  needy,  and  struggling  author  or  artist.  It 
enables  him  to  pursue  his  avocations,  because  people  rely  upon  his 
honour  and  good  faith,  and  the  ordinary  practice  of  mankind;  and 
it  will  provide  for  him  the  means  beforehand  which,  if  the  law  pro- 
hibited such  a  contract,  he  could  not  otherwise  obtain.  This 
appears  to  me  to  apply  as  much  to  a  patent  invention  as  to  any 
other  subject  which  the  intellect  can  produce.  A  man  who  is  a 
needy  and  struggling  inventor  may  well  agree  either  for  a  present 
payment  in  money  down,  or  for  an  annual  payment,  to  put  his  in- 
tellectual gifts  at  the  service  of  a  purchaser.  I  see,  therefore,  not 
only  no  rule  of  public  policy  against  it,  but  a  rule  of  public  policy 
for  ity  because  it  may  enable  such  a  man  in  comparative  ease  and 
affluence  to  devote  his  attention  to  scientific  research,  whereas,  if 
such  a  contract  were  prohibited  he  would  be  compelled  to  apply 
himself  to  some  menial  or  mechanical  or  lower  calling,  in  order  to 
gain  a  livelihood.  I  think,  therefore,  if  the  question  were  to  be 
debated  solely  on  those  considerations,  such  a  contract  as  this 
could  not  be  deemed  against  public  policy,  and  I  say  that  because 
this  argument  is  one  which  is  frequently  used,  and  when  it  is 
brought  forward  deserves,  as  it  has  received  from  me  on  the 
present  occasion,  the  most  attentive  consideration. 

[His  Honour  then  considered  the  remaining  points,  and  made  a 
decree  for  the  Plaintiffs.] 

Solicitors:   Messrs.  Newman,  Dale,  &  Strettan;  Messrs.  Prii- 
chard,  EngUfidd,  dt  Co. 
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In  re  BERKELEY'S  ESTATE.  M.  B. 

BERKELEY  v.  MASON.  ^^ 

[1875    B.    52.] 

Practice — Administration  Summons — Will  of  Married  Woman — Service  of 

Order^l6  A 16  Vict.  c.  86,  sa.  46,  42. 

A  married  woman,  having  under  a  will  an  absolute  power  over  a  fund, 
made  a  will  whereby  she  appointed  it  specifically  to  trustees  upon  trust  for 
A.  for  life,  with  remainders  over ;  and  made  a  residuary  gift  to  the  Same 
tmatees  upon  certain  tnuta.    One  only  of  the  trustees  prored  the  will : — 

Btldf  that  the  Court  had  jurisdiction  under  15  &  16  Yict.  o.  86,  s.  45,  to 
make  an  order  upon  summons  by  A.  for  adminiBtration  of  the  estate  of  the 
married  woman. 

Under  15  Sc  16  Yict.  c.  86,  s.  46,  the  only  person  to  be  served  with  the 
summons  is  the  ezecutcnr  or  administrator  of  the  deceased ;  but  the  Court  has 
power  to  direct  service  of  the  order  upon  other  persons  with  the  like  effect  as 
when  service  of  a  decree  is  directed  under  sect.  42. 

X  HE  Hon.  Caroline  Martha  Berkeley,  the  wife  of  the  Hon.  O.  C. 
0.  F.  Berkeley f  was,  under  the  settlement  made  on  her  marriage, 
empowered  in  the  eyent  of  her  snryiying  her  hnsband  to  appoint 
by  will  certain  funds  and  also  certain  shares  in  real  estate  at 
Berbiee  among  her  children ;  and  she  had  under  the  will  of  her 
mother  absolute  power  of  appointing  a  sum  of  £9889  Is.  3d.  Be- 
duced  Annuities,  and  she  had  also  under  a  deed  absolute  power 
of  appointing  by  deed  or  will  the  sum  of  £972  8$,  New  Three  per 
Cents.  She  made  her  will,  dated  the  16th  of  June,  1869,  and 
thereby,  after  reciting  the  various  powers  to  which  she  was  en- 
titled and  certain  appointments  she  had  already  made  thereunder, 
she  in  exercise  of  the  powers  in  that  behalf  contained  in  the 
settlement,  and  whether  as  surviving  her  husband  or  not,  pur- 
ported to  appoint  all  the  funds  comprised  in  the  settlement  oyer 
which  she  could  by  possibility  have  any  power  of  appointment 
(except  any  estate  or  interest  in  the  property  at  Berbiee),  to 
Wittiam  Henry  Charlton,  Sir  John  Swinburne,  and  Jamee  Mason, 
upon  trust  to  procure  the  same  to  be  transferred  to  them  and  to 
stand  possessed  thereof  upon  trust  to  pay  the  income  to  her  son, 
E.  8.  F.  Berkeley,  for  life,  and  after  his  death  upon  trusts  in  favour 
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of  his  children.  And  she  appointed  the  sums  of  £9889  Is,  3d. 
Beduced  Annuities,  and  £972  Ss.  7(2.,  New  Three  per  Cents.,  to 
the  same  trustees  upon  trust  thereout  to  set  apart  funds  sufficient 
to  pay  the  legacies  and  answer  the  annuities  which  she  might  leave 
by  any  codicil  to  her  will ;  and  she  declared  that  the  trustees 
should  hold  the  residue  of  the  said  annuities  which  should  not  be 
applied  to  answer  the  said  annuities  and  legacies,  and  also,  on  the 
cesser  of  each  of  the  said  annuities,  the  fund  set  apart  to  answer 
the  annuity  so  ceasing  upon  the  like  trusts  as  were  thereinbefore 
declared  with  respect  to  the  property  comprised  in  the  settlement ; 
and  after  appointing  the  shares  in  the  estate  at  Berbiee  to  the 
same  trustees  upon  certain  trusts,  she  gave,  devised,  bequeathed, 
and  appointed  all  the  residue  of  her  property,  both  real  and  per^ 
sonal,  to  her  said  trustees,  their  heirs,  executors,  administrators, 
and  assigns,  according  to  the  nature  thereof,  upon  trust  for  her 
niece  Harriett  Berkeley  during  her  life,  and  after  her  death  upon 
trust  for  her  (the  testatrix's)  niece  EmUy  Serope  absolutely.  The 
testatrix  subsequently  made  two  codicils  to  her  will,  by  which  she 
gave  certain  legacies  and  annuities. 

The  testatrix  died  on  the  15th  of  February,  1873,  and  her  will 
and  two  codicils  were  proved  by  James  Mason  alone. 

The  usual  summons  for  administration  of  the  estate  of  the  testa- 
trix was  taken  out  by  Mr.  E.  S.  F,  Berkeley  against  Mr.  James 
Mason^  and  was  adjourned  into  Court 

Mr.  Jason  Smith,  in  support  of  the  summons : — 

The  Court  has  full  power  under  the  provisions  of  15  &  16  VicL 
c  86,  s.  45,  to  make  an  order  on  this  summons:  SeweU  v. 
Ashley  (1).  The  other  side  will  probably  rely  on  Be  Newbery  (2) ; 
but  although  that  case  might  appear  from  the  head-note  of  the 
report  to  be  an  authority  that  an  order  cannot  be  made  on  sum- 
mons where  a  married  woman  bequeaths  property  under  a  power 
contained  in  a  will,  there  is  nothing  in  the  judgment  to  justify  the 
head-note,  and  the  decision  appears  to  have  rested  on  grounds 
which  are  quite  inapplicable  to  this  case. 

Mr.  Crosdey,  for  Mr.  James  Mason  : — 

The  applicant  is  not  a  legatee  within  the  meaning  of  15  &  16 
(1)  3  D.  M.  &  G.  933.  (2)  10  W.  R.  378. 
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Yict.  c.  86,  8.  45 ;  he  is  equitable  tenant  for  life  of  the  residue  of       M.  B. 
a  specific  fond  after  payment  thereout  of  certain  legacies  and        1875 
annuities.    Again,  although  the  Defendant  is  the  sole  legal  per-       Xn  re  • 
sonal  representative  of  the  testatrix,  he  is  only  one  of  the  trustees  ^^^^* 
of  her  will  in  whom  the  fund  is  Tested.    The  other  trustees  are 
not  before  the  Court    Under  the  old  practice,  no  decree  could         rT 
have  been  made  in  their  absence :  Ndson  y.  Seaman  (1) ;  and  the 
provisions  of  15  &  16  Yict  c.  86,  s.  42,  do  not  apply  to  such  a  case 
as  this.    In  fact,  the  applicant  would  have  no  right  to  file  a  bill 
for  the  administration  of  the  estate ;  if  a  suit  had  been  instituted 
the  proper  Plaintifis  would  have  been  the  trustees,  who  alone  can 
give  a  legal  discharge  for  the  fund ;  and  the  9th  rule  of  the  42Qd 
section  of  15  &  16  Yict  c.  86,  shews  that  this  is  so  even  under  the 
present  practice  of  the  Court 

Besides,  the  only  order  the  Court  can  make  on  the  summons  is 
**  the  usual  order  for  the  administration  of  the  estate  of  the  de- 
ceased:'' 15  &  16  Yict.  c.  86,  s.  45 :  West  v.  Lain^  (2) ;  PaHing- 
ton  Y.  Beynolds  (3),  Here  a  complicated  decree  will  be  necessary, 
and  the  Court  ought,  as  a  matter  of  discretion,  to  refuse  an  order ; 
even  if  it  has  jurisdiction  to  make  one,  which  I  contend  it  has  not. 

Sir  G.  Jessel,  M.R. : — 

This  case  appears  to  me  to  be  concluded  by  authority.  I 
entirely  concur  (if  my  concurrence  were  of  any  value)  in  what  was 
said  by  Lord  Justice  Knight  Bniee  in  the  case  of  SeweU  v.  Asih* 
ley  (4),  and  I  desire  to  read  a  portion  of  his  remarks  by  way  of 
comment  on  the  argument  which  has  been  addressed  to  me.  They 
are  as  follows :  ''  In  this  case  an  infant  legatee  is  by  her  next 
friend  seeking  in  a  compendious  and  inexpensive  mode  that  which 
beyond  all  possibility  of  question  she  has  a  right  to  seek  and  obtain 
by  a  longer  and  more  expensive  mode  of  proceeding  in  this  Court, 
and  it  would  therefore  be  a  matter  of  great  regret  if  the  convenient 
and  useful  enactment  which  she  seeks  to  have  applied  to  her  case 
could  not  be  so  applied/*  Mr.  Crosdey  has  indeed  suggested  that 
the  applicant  in  this  case  could  not  obtain  a  decree  on  a  bill  filed 

(1)  1  D.  F.  &  J.  368.  (3)  4  Drew.  263. 

(2)  8  Drew.  331.  (4)  3  D.  M.  &  G.  936. 
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M.  B.      by  him :  but  from  that  I  dissent.  The  facts  are  simple :  A  married 

1875       woman  having  under  a  will  a  testamentary  power  of  appointing 

In  re       &  fund,  executes  the  power,  and  appoints  the  fund  to  trustees  upon 

^Eot^t^'*  trust  to  pay  legacies  and  annuities,  and  subject  thereto  to  pay  the 

income  to  the  applicant  for  life.    It  is  said  that  the  applicant 

V,  could  not  file  a  bill  to  have  the  usual  accounts  taken ;  it  is  said 
that  the  trustees  must  file  the  bill ;  and  the  9th  rule  of  the  42Dd 
section  of  the  Improvement  of  Jurisdiction  of  Equity  Act  (15  &  16 
Vict.  c.  86)  is  invoked  in  support  of  that  proposition.  That  rule 
is  as  follows :  '^  In  all  suits  concerning  real  or  personal  estate 
which  is  Tested  in  trustees  under  a  will,  settlement,  or  otherwise, 
such  trustees  shall  represent  the  persons  beneficially  interested 
under  the  trust,  in  the  same  manner  and  to  the  same  extent  as  the 
executors  or  administrators  in  suits  concerning  personal  estate  re- 
present the  persons  beneficially  interested  in  such  personal  estate." 
That  rule  does  not  contain  negative  words  excluding  the  right  of 
any  person  other  than  trustees  to  sue :  it  was  not  intended  to  ex- 
clude any  such  right ;  and  the  practice  eyer  since  the  passing  of 
the  Act  has  been  to  the  contrary  of  the  suggestion  now  made,  and, 
so  far  as  I  am  concerned,  shall  so  continue. 

Then  the  45th  section  of  the  same  Act  provides  that  legatees 
may  obtain  a  summons  requiring  the  executor  or  administrator  of 
a  deceased  person  to  shew  cause  why  an  order  for  the  administra- 
tion of  the  estate  of  the  deceased  should  not  be  granted ;  and  that 
it  shall  be  lawful,  upon  proof  of  service  of  the  summons,  for  the 
Judge  to  make  the  usual  order  for  administration.  It  is  said  that 
this  section  can  only  apply  where  the  executor  or  administrator 
would  have  been  the  only  Defendant  to  a  suit  instituted  by  the 
legatee  under  the  old  practice ;  and  that  it  does  not  apply  where 
(as  in  the  present  case)  other  persons  would  have  been  under  that 
practice  necessary  parties  to  the  suit :  and,  inasmuch  as  the  rules 
contained  in  the  42Qd  section  have  no  application  to  summonses 
imder  the  45th  section,  it  is  said  that  no  order  can  be  made  on  this 
summons.  It  would  be  lamentable  if  it  were  so ;  for  the  result 
would  be  that  a  legatee  might  be  driven  to  file  a  bill,  and  then  all 
the  rules  in  the  42nd  section  would  apply,  and  he  would  then 
obtain  a  decree  against  the  very  persons,  and  those  persons  only, 
against  whom  a  decree,  according  to  this  contention,  could  not  be 
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made  on  summons.  Bat  I  take  the  meaning  of  the  Legislature  to  H.  B. 
be  that  you  were  only  to  serve  the  executor  or  administrator,  and  1875 
that  the  section  amounts  to  an  enactment  that  you  need  not  serve       /„  ^ 

anyone  else.  ^^^^* 

That  being  so,  does  the  section  apply  to  the  will  of  a  married        

woman  ?  That  is  a  fair  question.  Prima  facte  the  language  of  «. 
the  section  is  not  appropriate  to  that  case.  The  summons  is  to 
be  obtained  by  a  **  specific,  pecuniary,  or  residuary  legatee."  Now, 
in  strictness,  the  persons  entitled  under  the  will  of  a  married 
woman  are  '*  appointees ;"  though  they  are  in  a  sense  '^  legatees," 
that  word  is  not  the  appropriate  term  for  describing  them.  Then 
the  summons  is  to  be  taken  out  against  the  "  executor  or  adminis- 
trator of  the  deceased  person ;"  but  the  executor  or  administrator 
under  such  a  will  is  not  the  general  executor  or  administrator  of 
the  deceased,  but  has  only  a  limited  administration  granted  to 
him.  Again,  the  order  to  be  made  is  the  usual  order  for  the 
administration  of  **  the  estate  of  the  deceased :"  but  in  the  case  of 
the  will  of  a  married  woman  the  order  can  only  be  for  the  admi- 
nistration of  what  she  had  power  to  dispose  of  by  wUl.  It  looks 
therefore  at  first  sight  as  if  the  draftsman  had  not  intended  to 
include  the  case;  but  the  words  aro  nevertheless  sufficient  to 
include  it,  especially  having  regard  to  the  provisions  of  the  24th 
section  of  the  WiUs  Ad  ;  and  it  was  decided  in  Sewell  v.  AMey  (1) 
that  the  case  of  the  will  of  a  married  woman  is  not  excluded.  I 
am  therefore  bound  to  hold  (and  I  am  glad  so  to  hold)  that  the 
case  of  a  married  woman  is  within  the  section. 

It  is  then  said  that  there  has  been  some  suggestion  that  there 
is  a  difference  where  the  power  is  created  by  will  and  not  by  deed, 
as  was  the  case  in  Sewell  v.  Ashley,  But  the  instrument  to  which 
the  45th  section  points  is,  not  that  which  creates,  but  that  which 
executes  the  power ;  if  there  is  any  distinction  at  all,  it  is  in  favour 
of  a  power  created  by  will,  and  such  a  distinction  would  have 
operated  against  the  decision  in  Sewell  v.  AsMey,  by  which  I  am 
bound. 

It  is  also  said  that  the  applicant  is  not  a  legatee.  He  is  as 
much  a  legatee  as  any  one  else  who  takes  a  pecuniary  benefit 
under  a  testamentary  disposition  made  by  a  married  woman  in 

(1)  3  D.  M.  &  G.  933. 
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M.  B.  pursuance  of  a  powen    In  one  sense  all  such  persons  are  legatees ; 

1875  in  another  they  are  appointees. 

In  re  Then  what,  according  to  the  Act,  is  to  be  done  on  the  summons  ? 

^^SST*  ^®  Judge  is  to  make  '* the  usual  order  for  the  administration  of 

„ the  estate  of  the  deceased,  with  such  yariations  as  the  circuni- 

Bebxblst 

V.         stances  of  the  case  may  require."    There  is  nothing  to  abridge  the 

_  '  right  of  the  Judge  to  make  the  proper  decree  to  work  out  the 
equities  between  the  parties.  Then  the  Act  further  provides  that 
the  Judge  ''shall  have  full  power  .  ...  to  give  any  special  direc- 
tions touching  the  execution  or  carriage  of  the  order.*'  The  prac- 
tice for  the  last  twenty  years  has  been  to  treat  those  words  as 
entitling  the  Judge  to  give  directions  as  to  what  persons  are  to 
be  served  with  the  order,  and  those  persons  may  then  come  in 
under  it,  in  the  same  way  as  if  they  had  been  served  with  a  decree 
under  the  42nd  section.  I  can  see  that  Lord  Justice  Knighi 
Bruce  did  not  forget  that ;  for  he  concludes  his  judgment  in 
SeweU  V.  Ashley  (1)  by  saying,  "  Whether  the  jurisdiction  should 
be  exercised,  and  to  what  extent,  and  on  what  conditions,  and  in 
the  presence  of  what  parties,  it  will  be  for  his  Honour  to  deter- 
mine." I  shall  therefore  make  the  order  asked  for ;  and  I  direct 
it  to  be  served  upon  the  trustees  and  the  residuary  legatees ;  and 
the  costs  will  be  costs  in  the  cause. 

Mr.  Crosdey  said  that  there  might  be  some  question  whether 
the  decree  ought  to  include  the  estate  in  Berbice,  being  real  estate 
situated  in  a  foreign  coimtry ;  but  that  the  trustees  were  desirous 
that  the  decree  should,  if  possible,  extend  to  that  property. 

Sir  G.  Jessel,  M.R. : — 

If  the  trustees  will  appear  and  submit  to  the  jurisdiction,  I  will 
make  a  decree  extending  to  that  property. 

Solicitors :  Messrs.  B.  8.  Taylor  dt  Son  ;  Mr.  Jamee  Mason, 

(1)  3  D.  M.  &  G.  988. 
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SMITH  V.  BULLER.  v.<j.m. 

[1870    a    221.]  J^ 

Jan.  16; 
Coats — Taxation — Party  and  Party — Explanatory  Dramngs^Solicitofs  Clerk      FA,  18. 

— CounseTa  Fees — Attendance  on  Cro»^xamtnation — Employment  of  Three         ^"" 

Oounad — Brfretihen, 

On  taxation  of  costs  as  between  party  and  party,  tbe  only  costs  cbar;ieable 
against  the  unsaccessful  party  are  sucb  as  are  necessary  for  the  conduct  of 
tbe  litigation.  Therefore,  in  a  suit  to  restrain  tbe  infringement  of  a  patent, 
in  which  the  Defendant  had  set  np  several  cases  as  anticipations,  the  costs  of 
drawings  of  exhibits  for  tbe  purpose  of  affixing  to  the  margin  of  counsers 
briefs  were  disallowed. 

Charges  for  tbe  attendance  of  a  solicitor's  clerk  in  addition  to  the  solicitor 
on  cross-examination  will  not  in  any  case  be  allowed. 

Tbe  charge  to  be  allowed  for  counsel's  fees  for  cross-examination  will  not 
ordinarily  exceed  £5  5<.  a  day  after  tbe  first,  for  which  a  larger  fee  may  be 
allowed  in  heavy  cases ;  and  where  the  case  is  long  and  complicated,  as  much 
as  £7  7<.  a  day  may  be  allowed  for  tbe  subsequent  days. 

A  moderate  fee,  sucb  as  £7  la,  a  day,  may  be  allowed  for  a  scientific 
witness  to  read  up  a  case  for  tbe  purpose  of  giving  evidence. 

The  rule  that  charges  will  not  be  allowed  for  employing  more  than  two 
counsel  will  only]  be  departed  from  in  exceptional  circumstances,  and  in 
determining  whether  such  circumstances  exist  the  amount  of  interest  which 
the  successful  party  has  in  maintaining  the  suit  may  be  taken  into  con- 
sideration. 

The  rule  of  the  Common  Law  Courts  as  to  refradiers  applies  to  the  hearing 
of  heavy  suits  in  Cbanceiy,  whether  on  written  or  viv&  voce  evidence ;  but 
the  brief  fee  may  fairly  be  taken  to  cover  two  days,  after  which  refreshers 
should  be  allowed. 

jL  HESE  were  two  summonses  to  review  the  taxation  of  the  costs 
of  the  suit,  taken  out  by  the  Plaintiff  and  Defendants  respectively. 
The  bill  was  filed  to  restrain  an  alleged  infringement  of  a  patent 
t)btained  by  the  Plaintiff,  in  January,  1861,  for  improvements  in 
the  manufacture  of  swivel  rings  for  watch  chains  and  other  pur- 
poses. One  ground  of  defence  to  the  suit  was  that  of  anticipation, 
and  many  different  articles  were  put  forward  as  containing  arrange- 
ments identical  with  that  used  by  the  Plaintiff.  The  evidence 
was  very  voluminous,  and  the  hearing  before  the  Yice-Chancellor 
occupied  eleven  days.    His  Honour  made  a  decree  for  a  perpetual 

injunction,  with  costs. 
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y.-G.  M.         This  decree  was  reversed  on  appeal,  and  the  bill  dismissed  with 

1875       costs,  partly  in  consequence  of  one  of  the  Defendants'  exhibits 

SxTTH       haying  been  cut  open  after  the  hearing  before  the  Yice-Chancellor^ 

BuujEB.     ^^^  fi)nnd  to  contain  an  arrangement  almost  identical  with  that 

"--*        forming  the  subject-matter  of  the  Plaintiff's  patent 

The  Defendant's  costs  had,  on  taxation  before  Master  WcUn- 
wnight^  been  reduced  from  £2193  to  £1300,  but  further  deductions 
which  were  claimed  by  the  Plaintiff  had  been  disallowed  by  the 
Taxing  Master,  and  formed  the  subject  of  the  Plaintiff's  summons. 
Numerous  items  were  objected  to. 

The  forst  objection  related  to  charges  which  had  been  allowed 
for  the  preparation  of  drawings  and  sections  explanatory  of  the 
exhibits  to  the  Defendants'  affidavits,  and  required  for  no  other 
purpose  than  that  of  being  affixed  to  the  margin  of  the  copies  of 
the  evidence  supplied  to  counsel,  for  the  purpose  of  rendering 
them  more  intelligible.  The  objection  was  made  on  the  ground 
that  the  charge  for  drawing  plans  and  sections  was  not  charge* 
able  between  party  and  party,  and  that  the  drawings  were  not 
necessary. 

Mr.  Olasse^  Q»C.,  and  Mr.  Freding^  for  the  Plaintiff: — 

This  IS  a  charge  not  necessary  for  the  conduct  of  the  litigation^ 
and  therefore  one  which  a  litigant  ought  not  to  be  required  to  pay 
on  a  taxation  as  between  party  and  party.  The  question  is  one  of 
principle,  and  tJierefore  open :  Morgan  and  Davey  on  Costs  (1). 

Mr.  W.  Pearson^  Q.C.,  for  the  Defendant  :— 

This  is  a  mere  question  of  detail,  in  which  the  Court  will  not 
interfere.  There  must  be  some  question  of  principle  involved  to 
induce  the  Court  to  review  a  taxation. 

[The  Yige-Chancellob  : — ^Although  the  Court  is  reluctant  to 
go  into  questions  of  detail,  it  will  do  so  in  a  proper  case,  and  even 
in  a  question  of  quantvm  will  do  so,  where  there  has  been  a 
charge  of  a  very  exorbitant  character.] 

The  charge  is,  moreover,  a  necessary  one.  The  drawings  are 
of  appliances  made  exhibits  in  the  suit  for  the  purpose  of  shewing 
anticipations  of  the  Plaintiff's  patent    The  Plaintiff  himself  asked 

(1)  rage  346. 


Smith 

V, 

Bdlleiu 
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for  copies  of  the  drawings,  and  therefore  cannot  say  that  they     V.-C.M. 
were  not  necessary,  1875 

Mr.  Qlasse^  in  reply. 

Sir  R.  Maliks,  V.C.  :— 

It  is  of  great  importance  to  litigants  who  are  unsuccessful  that 
they  should  not  be  oppressed  by  hayittg  to  pay  an  ezcesaive 
amount  of  costs.  The  present  case  illustrates  this  principle  very 
clearly.  I  am  satisfied  that  the  Plaintiff's  inyention  of  this  swivel 
was  a  most  meritorious  one,  and,  though  he  was  ultimately  un- 
successfdl  in  the  suit,  because  there  wad  held  to  be  an  anticipation, 
and  therefore  he  must  pay  the  costs,  I  think  he  ought  to  bear  no 
more  than  the  necessary  costs.  I  adhere  to  the  rule  which  has 
already  been  laid  down,  that  the  costs  chargeable  under  a  taxation 
as  between  party  and  party  are  all  that  are  necessary  to  enable 
the  adverse  party  to  conduct  the  litigation,  and  no  more.  Any 
charges  merely  for  conducting  litigation  more  conveniently  may  be 
called  luxuries,  and  must  be  paid  by  the  party  incurring  them. 

The  Plaintiff  is  the  attacking  party,  and  has  failed,  and  he  must 
therefore  pay  all  charges  necessary  to  the  litigation.  But  if  the 
Defendants  give  greater  facilities  for  the  conduct  of  the  case 
than  are  strictly  necessary,  they  ought  not  to  be  allowed  to  throw 
them  upon  the  Plaintiff.  I  have  no  doubt  that  what  was  done 
was  very  convenient,  and  this  was  proved  by  the  fact  that  the 
Plaintiff  took  advantage  of  the  drawings.  But  I  am  of  opinion 
that  if  the  suit  had  gone  the  other  way,  such  charges  could  not 
have  been  thrown  upon  the  Defendants,  and  therefore  the  Plaintiff 
ought  not  to  be  required  to  pay  them. 

I  have  myself,  when  at  the  Bar,  held  as  many  briefs  as  fall  to 
the  lot  of  most  men,  and  I  have  often  found  in  the  j^pers  supplied 
to  me  things  which,  though  very  convenient,  were  not  absolutely 
necessary.  Therefore,  though  I  very  reluctantly  differ  from  so 
experienced  a  Taxing  Master  as  Mr.  Wainwright^  I  am  compelled 
to'  do  so  in  this  case,  because,  though  these  drawings  are  very 
convenient,  I  cannot  consider  them  necessary. 


A  series  of  objections  were  made  to  charges  of  fees  of  £1  la.  per 
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y.-C.  M.    day  each  for  the  attendance  of  a  solicitor's  clerk  on  the  cross- 

1875        examination  of  witnesses  before  the  Examiner.     These  charges 

Smith       ^^^^  "I  addition  to  charges  of  £2  28.  for  each  day's  cross-examina- 

BUU.IB      ^^^^  ^^  respect  of  the  attendance  of  the  solicitor  himselfl    The 

—       charges  were  objected  to  on  the  ground  that  they  could  not  be 

allowed  in  addition  to  the  attendance  of  counsel  and  the  solicitor. 

Mr.  Ohsse,  Q.C.y  and  Mr.  Freding^  for  the  Plaintiff. 

Mr.  W.  Pearson^  Q.C.,  for  the  Defendant : — 

The  attendance  of  the  clerk  waa  required  on  account  of  the 
great  number  of  exhibits,  and  the  constant  necessity  to  have  some 
one  to  hand  them  up  to  counsel. 

Sib  E.  Malins,  V.C.  : — 

I  do  not  think  the  charge  for  the  attendance  of  the  clerk  can 
be  defended,  as  being  necessary.  I  do  not  know  of  any  case  where 
the  attendance  of  two  solicitors  has  been  allowed.  It  would,  pro- 
bably, turn  out  that  the  clerk  was  really  engaged,  and  the  solicitor 
looking  om    The  attendance  of  the  clerk  cannot  be  allowed. 


A  charge  of  £15  ISs.  for  fees  to  a  scientific  witness,  for  being 
engaged  two  days  in  reading  the  papers,  giving  instructions  for  and 
settling  and  being  sworn  to  his  affidavit,  was  objected  to  as  bemg 
excessive,  and  not  according  to  practice,  as  between  party  and 
party.  The  Taxing  Master  stated,  in  his  reasons  for  allowing  the 
charge,  that  he  considered  these  payments  just  and  reasonable 
payments,  properly  incurred  in  procuring  the  evidence  of  the 
witness,  and  his  attendance  as  a  witness. 

Mr.  Glasse^'^Q.C.,  and  Mr.  Freeling : — 

The  utmost  fee  allowed  for  the  attendance  of  a  witness  is  £1  Is., 
if  in  the  town  where  his  attendance  is  required,  and  £3  3s.  if  any- 
where else.  If  this  charge  is  allowed  there  is  no  limit  which  can  be 
set  to  payments  to  scientific  witnesses. 

Mr.  W.  Pearson,  Q.C.  :— 

The  Taxing  Master,  in  all  these  cases,  only  allows  what  is 
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reasonable.    The  universal  practice  of  the  office  is  to  allow  a  fee  to  y.-0.  M. 
a  scientific  witness  for  stating  what  he  can  put  into  his  affidavit.       1S75 

That  is  why  the  objection  is  only  grounded  on  the  charge  being  sioni 
excessive,  and  does  not  venture  to  state  it  to  be  improper  altogether.         *• 

Sir  B.  Malins,  V.C: — 

I  will  make  some  inquiries  at  the  Taxing  Master's  office,  and 
state  the  result  on  a  future  occasion. 


A  charge  of  £10  IO0.  for  each  day's  attendance  of  the  Defen- 
dant's cross-examining  counsel  before  the  Examiner  was  objected 
to  as  being  excessive,  and  such  as  ought  not  to  be  allowed  as 
between  party  and  party. 

Mr.  OlaeaSf  Q.C.,  and  Mr.  Freeling : — 

The  charge  is  double  what  would  be  allowed  in  the  case  of 
counsel  practising  at  the  Chancery  Bar;  and  parties  cannot  in- 
crease the  usual  charges  by  instructing  counsel  who  usually 
practise  in  the  Common  Law  Courts. 

Mr.  W.  Pearson,  Q.C.  :— 

The  Court  vnll  not  interfere  with  the  discretion  of  the  Taxing 
Master  as  regards  the  amount  of  counsel's  fees:  O&usens  v. 
CaiMens  (1)  ;  Parkinson  v.  Hanbury  (2). 

Mr.  Olasse,  in  reply : — 

It  ought  not  to  go  forth  that  the  Court  has  no  power  to  review 
a  taxation  as  regards  the  amount  of  counsel's  fees.  Oousens  v. 
Cousens  has  been  explained  in  the  later  case  of  BeUs  v.  Cleaver  (3) 
to  have  been  expressed  a  little  too  widely ;  and  the  right  of  the 
Court  to  go  into  the  question  is  clear:  Davey  and  Morgan  on 
Costs  (4). 

Sib  B.  Maunb,  V.C. : — 

I  think  that,  as  between  adverse  litigants,  it  is  in  general  reason- 
able that  the  fee  for  each  day's  attendance  before  the  Examiner 

(1)  Law  Rep.  7  Ch.  48.  (3)  Law  Rep.  7  Ch.  513. 

(2)  13  W.  R.  1056.  (4)  Page  352. 
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V.-c.  M.     sboold  be  limited  to  £5  55.,  whether  the  examination  takes  place 

1875       before  the  public  or  a  special  examiner.    But  it  does  not  seem  nn- 

BxiTH       reasonable  that  in  so  heavy  a  case  as  this  there  should  be  an  addi- 

BcLLKB      ^oubI  fee  for  the  first  day's  cross-examination.   For  the  subsequent 

—        days,  considering  all  the  circumstances,  I  think  £7  75.  would  be  a 

fair  charge.    I  do  not  proceed  on  the  ground  that  the  fee  paid  was 

excessive.    I  think  it  was  reasonable  in  itself,  but  that  as  between 

party  and  party  it  waa  more  than  ought  to  be  thrown  upon  the 

unsuccessful  litigant 

With  regard  to  the  case  of  Cousens  v.  Catuena  (1),  which  Mr. 
Peanon  insists  concludes  me  from  considering  the  quantum  of 
counsels'  fees,  it  appears  from  Bdts  v.  Cleaver  (2)  that  the  Court 
thought  it  had  gone  too  far  in  the  expressions  used,  and,  in  my 
opinion,  it  did  go  too  far.  But  I  adhere  to  the  well-settled  rule 
that  the  Court  will  only  very  slowly  and  reluctantly  go  into  the 
question  of  the  quantum  of  fees  allowed  on  taxation. 


Feb.  13.    Sib  R.  Malins,  V.C.  :— 

I  have  been  informed  by  Mr.  FoUett,  the  next  senior  Taxing 
Master  to  Mr.  Wainwriffht,  that  there  is  no  positive  rule  for  fixing 
an  allowance  to  scientific  witnesses  for  reading  up  a  case  with  a 
view  to  giving  evidence  upon  it  I  consider  that  the  sum  of 
£7  75.  a  day  is  by  no  means  too  high,  and  I  therefore  allow  that 
item. 


The  next  head  of  objection,  which  comprised  several  items, 
related  to  the  employment  of  three  counsel,  the  FlaintifF  contend- 
ing that  as  between  party  and  party  the  third  counsel  ought  to  be 
disallowed.  The  Taxing  Master  stated,  as  his  reason  for  allowing 
the  charges  arising  out  of  the  employment  of  the  third  counsel, 
that,  considering  the  length  of  the  evidence,  the  nature  of  the 
case,  the  intricacy  of  the  mechanical  details,  and  the  issues  to  be 
decided,  and  that  the  Plaintiff  himself  had  three  counsel,  he  was 
of  opinion  that  the  employment  by  the  Defendants  of  a  third 
counsel  was  not  improper,  fie  therefore  allowed  the  charges  in 
question. 

(1)  Law  Rep.  7  Ch.  48.  (2)  Law  Rep.  7  Ch.  513, 
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Mr.  Olasse,  Q.O.,  and  Mr.  Freeling: —  V.-0.  M. 

The  rule  is,  tliat  the  costs  of  only  two  counsel  are  allowed  on  a        ^j^ 
taxation  as  between  party  and  party,  and  this  rale  is  only  departed      Smtth 
from  in  very  rare  cases,  where  the  great  importance  of  the  cause,     Bullkb. 
the  extent  of  the  pleadings  and  evidence,  and  the  time  likely  to       ^^' 
be  occupied  in  the  hearing,  justify  an  exception.   This  was  laid  down 
in  Smith  v.  Earl  of  Effingham  (1),  where  the  Master  of  the  Boll/ 
had  before  him  the  rules  of  the  Master's  office.    Pearee  v.  Lind- 
say  (2)  exemplifles  the  sort  of  case  required  to  justify  a  departure 
from  the  rule.  There  a  third  counsel  was  allowed  on  the  ground  that 
the  case  was  one  of  great  importance  and  difficulty,  and  of  unusual 
length,  and  the  evidence  extended  over  7050  folios,  and  was  very 
conflicting.    In  Weniworth  v.  lAoyd  (3),  where  three  counsel  were 
also  allowed,  the  case  occupied  six  days  in  hearing,  and  the  plead- 
ings and  evidence  extended   over  6000  folios,  and  required  an 
unusual  amount  of  care.    But  in  AUorney-Oeneral  y.  Munro  (4), 
although  a  case  of  great  importance,  only  two  counsel  were  allowed. 
Cousens  t.  Otmsens  (5)  and  BeUs  v.  Cleaver  (6)  only  relate  to  taking 
a  third  counsel  as  junior  where  the  original  junior  has  been  called 
within  the  bar  pending  the  suit     There  is  nothing  in  the  present 
case  to  make  the  allowance  of  three  counsel  proper. 

Mr.  W.  Pearson,  Q-C.  :— 

The  present  case  may  well  be  allowed  to  rest  upon  that  of 
Pearee  \.  Lindsay,  which  shews  that  there  is  no  inflexible  rule  that 
no  more  than  two  counsel  can  be  allowed  on  taxation  as  between 
party  and  party.  On  such  a  point  the  Court  may  well  trust  to  the 
discretion  of  the  Taxing  Master,  who  must  acquaint  himself  with 
all  the  details  of  a  case,  and  is  able  to  judge  of  its  difficulties. 
Notwithstanding  the  existence  of  such  a  rule,  the  cases  cited 
shew  that  the  Court  has  departed  from  it  in  many  instances,  as 
in  the  cases  cited  of  Pearee  v.  Lindsay,  Wentworth  v.  Uoyd,  and 
Cousens  v.  Cousens;  and  also  in  North-Eastern  BaHway  Company 
V.  Jackson  (7).     Everything  depends  upon  the  length  and  im- 

(1)  10  Beav.  378.  (4)  1  Mac.  &  G.  213. 

(2)  1  D.  F.  &  J.  573.  (5)  Law  Rep.  7  Oh.  48. 
(8)  Law  Rep.  2  Eq.  607.  (6)  Ibid.  613. 

(7)  22  W.  R.  629. 
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y.-0.  M.  portance  of  a  case,  and  the  hearicg  of  this  caso  lasted  eleven  day» 
1875  against  the  six  days  ooenpied  by  WentwarOi  y.  LUnfd  (1),  and  the 
Skitb       evidence  here  amounts  to  2000  folios,  and  is  of  a  kind  whioh 

BuUiEB.     i^^c^^tates  the  most  careful  and  minute  examination  and  com-» 

parison  with  numerous  drawings.     There  is,  moreover,  the  fact 

that  the  Plaintiff  himself  had  three  counsel. 

Sib  B.  Malins,  V.C.  :— 

It  is  at  all  times  difficult  to  decide  questions  which  depend 
entirely  upon  discretion.  Here  there  is  nothing  to  guide  me 
except  the  ordinary  rule  that  the  fees  of  only  two  counsel  are 
allowed  in  taxation  of  costs  as  between  party  and  party.  That 
bemg  the  general  rule,  the  burthen  of  proving  the  necessity  for 
employing  three  counsel  rests  with  the  person  who  employs  them* 
Cases  have  been  cited  in  which  three  counsel  have  been  allowed, 
the  fair  result  of  which  is  that,  in  deciding  whether  the  ordinary 
rule  may  be  departed  from,  I  must  have  regard  to  the  nature  of 
the  case,  the  length  of  the  evidence,  and  the  subject-matter  of  the 
suit,  because  those  cases  shew  that  it  may  be  done  in  suits  of  great 
importance,  involving  a  large  amount  of  property  or  long  and 
complicated  accounts ;  such  as  North  Eastern  Railway  Company  v. 
Jackson  (2),  where  the  property  involved  was  of  enormous  value, 
and  the  accounts  extended  over  a  very  long  period,  and  were  of 
the  most  complicated  character. 

Now,  having  regard  to  all  these  considerations,  if  I  look  at  this 
case  simply  with  reference  to  the  length  of  time  it  occupied  ia 
hearing,  I  might  be  inclined  to  say  that  the  employment  of  threo 
counsel  would  be  justified.  The  papers  were  of  great  length,  and 
there  was  considerable  trouble  in  sifting  and  arranging  the  im- 
mense mass  of  evidence,  as  I  myself  found  when  I  came  to  write 
my  judgment.  But  I  think  that  the  Court  must  have  also  regard 
to  the  interest  at  stake  between  the  parties.  The  bill  itself  was 
very  short,  and  was  filed  to  restrain  the  infringement  of  a 
patent  which  had  been  in  existence  without  any  opposition  for  tea 
years.  It  had  been  acquiesced  in  by  the  trade,  and  was  considered 
an  invention  of  great  utility,  as  appeared  from  affidavits  by  the 
large  jewellers  in  most  parts  of  the  country.    The  patent  had  only 

(1)  Law  Bep.  2  Eq.  607.  (2)  22  W.  R.  629. 
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four  years  to  rao,  and  it  was  acknowledged  that  the  only  difference     y.-0.  M. 
its  existence  would  make  to  the  Defendants  was  ^^t  they  would        i875 
have  to  purchase  the  swivels  from  the  Plaintiff  at  a  cost  of  £50      smith 
per  annum,  instead  of  making  them  for  themselyes.    Their  utmost     -^^* 
loss,  if  they  had  not  challenged  the  validity  of  the  patent,  would,        — 
therefore,  have  been  £200.    Am  I  warranted,  under  such  circum- 
stances, in  departing  from  the  rule  that  there  should  not  be  thrown 
on  the  litigants  the  expense  of  three  counsel  ?    In  the  North 
Eastern  BaUway  Company  v.  Jackson  (1)  the  evidence  extended  to 
above  6001  folios,  and  three  counsel  only  were  allowed.    In  the 
present  case  the  evidence  extended  only  to  2000  folios ;  so,  accord^ 
ing  to  that  proportion,  two  counsel  would  well  conduct  this  case. 
And  cases  much  heavier  than  this  have  in  this  Court  been  re- 
peatedly conducted  by  only  two  counsel.    Again,  the  evidence 
was  all  of  the  same  nature.    There  was,  no  doubt,  a  great  mass  of 
affidavits,  but  probably  nine-tenths  of  them  were  mere  surplusage 
and  of  no  real  use,  and  the  excessive  amount  appears  to  have  been 
caused  by  the  over  anxiety  of  the  parties.    The  Plaintiff  in  the 
first  instance  filed  affidavits  to  the  extent  of  240  folios.    Then 
the  Defendants  put  in  affidavits  amounting  to  no  less  than  870 
folios,  and  the  Plaintiff,  in  reply,  filed  996  folios;  but  it  was 
all  of  the  same  character.     In  my  opinion,  this  case  might  well 
have  been  conducted  by  two  counsel,  and  there  was  certainly 
nothing  which  rendered  it  imperative  that  three  counsel  should 
be  retained. 

The  rule  cannot  be  better  laid  down  than  it  was  by  Lord  CotUn" 
ham  in  AUomey-Qeneral  v.  Munro  (2),  in  which,  though  one  of  the 
most  important  cases  which  ever  came  before  the  C!ourt,  he  con- 
sidered that  there  was  no  justification  for  allowing  three  counsel. 
Pearee  v.  Lindsay  (3)  involved  an  immense  number  of  transactions 
of  the  most  complicated  character,  and  there  it  was  said  by  Lord 
Oamj^bdly  when  Lord  Chancellor  (4),  that  it  was  no  doubt  a  general 
rule  to  allow  only  two  counsel  as  between  party  and  party,  but  that 
the  question  was,  whether  this  rule  was  an  inflexible  one,  and  that 
the  authorities  oi  Smith  v.  Earl  of  Effingham  (5),  Attomey^Oeneral  v. 

(1)  22  W.  R.  629.  (3)  1  D.  P.  &  J.  573. 

(2)  1  Mac.  &  0.  213.  (4)  Ibid.  576. 

(5)  10  Boav.  378. 
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y.-a  M.     Munro  (1),  and  Midland  fiailway  Company  v.  Brown  (2),  which 

1875        had  been  cite(^  proved  that  there  might  be  an  exception.    He 

Smith       then  referred  to  the  fact  that  the  evidence  extended  over  7050 

Btjlleb.     ^oliosy  and  was  of  a  very  conflicting  nature,  and  had  reference  to 

various  important  questions,  and  he  held  that  the  case  was  within 

the  exception.  Now,  upon  the  rule  laid  down  by  Lord  Campbell, 
I  cannot  say  that  it  was  essentially  necessary  in  this  case  that 
three  counsel  should  be  employed. 

In  Smith  v.  Earl  of  Effingham  (3),  which  was  also  of  great  impoit- 
ance,  two  counsel  only  were  allowed.  The  rule,  therefore,  is,  that 
it  requires  a  very  strong  case  to  induce  the  Court  to  sanction  the 
fees  of  more  than  two  counsel  in  taxation  as  between  party  and 
party.  I  am  satisfied,  from  all  the  facts  of  this  suit,  with  which 
I  am'  perfectly  familiar,  that  two  counsel  would  have  been  suffi- 
cient to  conduct  it;  and  I  think  that  if  Mr.  Wainwriffht  had 
known  aa  much  of  the  details  as  I  do,  he  would  have  oome  to  the 
same  conclusion.  I  must,  thraefore,  diaallow  the  fees  and  costs 
consequent  upon  the  employment  of  the  third  counseL 


The  summons  taken  out  by  the  Defendants  was  for  the  purpose 
of  objecting  to  the  disallowance  of  a  series  of  items  all  involving 
the  question  of  the  payment  of  refreshers  to  counsel  during  the 
continuance  of  the  hearing. 

The  Defendants  set  forth  several  reasons  as  the  grounds  of  their 
objection,  amongst  which  were  the  following : — 

That  it  was  now  the  universal  practice  at  Common  Law  to  pay, 
and  for  the  Common  Law  Masters  to  allow,  refreshers  as  between 
party  and  party  when  a  case  lasted  more  than  one  day. 

That  since  the  passing  of  the  Acts  of  Parliament  obliging 
Courts  of  Equity  to  decide  questions  of  fact  arising  in  a  snit^  and 
to  take  cognizance  of  matters  previously  decided  by  Courts  of  Law 
alone,  instead  of  directing  issues  at  law,  particularly  in  patent  cases, 
it  had  been  the  custom  to  engage  Common  Law  counsel  to  attend  the 
hearing  and  assist  the  Equity  counsel,  and  that  unless  refreshers 
were  paid  to  such  Common  Law  counsel  they  would  not  attend. 

That  it  was  only  just  and  reasonable,  bearing  in  mind  the  piao- 

(1)  1  Mac.  &  G.  213.  (2)  10  Hare,  App.  xUt. 

(3)  10  Beav.  378. 
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tice  at  Common  Law,  for  Masters  in  Equity  to  allow  payments  for     v.-O.  M. 
refreshers  also.  1875 

That  in  such  suits  it  had  become  the  practice  to  pay  refreshers      Smtth 
also  to  the  Equity  counsel,  in  order  to  put  them  on  a  footing  of     ^jj^^^ 

equality  with  gentlemen  from  the  Common  Law  Bar  engaged  with        

them,  and  that  the  practice  was  just  and  reasonable. 

The  reasons  went  on  to  state  facts  shewing  that  a  similar  course 
had  in  fact  been  adopted  by  the  Plaintiff,  and  the  Defendants 
were,  in  fact,  driven  to  follow  his  example. 

The  Taxing  Master  stated  as  his  reason  for  disallowing  the  charges 
for  refreshers,  that  on  the  hearing  of  causes  in  the  Court  of  Chan- 
cery where  written  evidence  only  was  used  and  no  witnesses  were 
examined  in  Court,  it  had  never  been  the  practice  to  allow  daily 
fees  to  counsel  where  the  cause  was  in  hearing  more  than  one  day ; 
that  no  witnesses  were  examined  in  Court  in  the  cause ;  that  the 
employment  of  a  Common  Law  counsel  was  not  necessary,  and  no 
expense  resulting  from  such  employment  ought  to  be  allowed  in 
costs  as  between  party  and  party ;  and  that  special  fees  to  counsel 
could  not  be  allowed  between  party  and  party. 

Mr.  W.  Pearson^  Q.O.,  in  support  of  the  summons : — 

It  is  now  the  rule  in  all  the  Common  Law  Courts  to  allow  re- 
freshers  to  counsel  when  the  trial  of  an  action  at  nisi  prius  lasts 
more  than  one  day ;  the  practice  of  the  Common  Pleas,  which  was 
formerly  different,  having  been  lately  assimilated  to  that  of  the  other 
Courts :  Laurie  v.  WHson  (1) ;  and  now  that  the  practice  of  this 
Court  allows  of  the  examination  of  witnesses  orally,  it  is  right 
that  the  same  fees  should  be  allowed  as  would  be  considered 
proper  at  Common  Law ;  and  this  view  has  already  been  acted 
upon  in  another  branch  of  the  Court  in  HiU  v.  Hihbiit  (2).  It 
would  be  unreasonable  not  to  allow  some  addition  to  the  fees  in  a 
case  which  occupied  more  than  ten  days  in  hearing. 

Mr.  Qlasse,  Q.C.,  and  Mr.  FreeUng^  for  the  Plaintiff: — 

The  amount  of  the  fep  marked  on  a  brief  is  generally  supposed 
to  have  reference  to  the  expected  length  of  time  which  will  be 
required  for  the  hearing,  and  is  therefore  a  covering  fee ;  and 

(1)  Law  Rep.  10  C.  P.  162.  (2)  Law  Rep.  14  Eq.  22L 
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y.-O.  M.  since  the  system  of  refreshers  had  been  introduced  at  Common 

1875  Law,  there  wonld  be  doubtless  a  diminution  in  the  amount  of  the 

Smith  original  fee.    There  is  nothing  to  shew  that  the  original  fees  in 

3^^^  this  suit  were  not  on  a  scale  sufficient  to  cover  the  entire  hearing. 

Sib  B.  Malins,  V.C.  :— 

I  have  been  informed  by  Mr.  FoUeti  that  it  is  the  custom  in  the 
Taxing  Master's  office  to  allow  refreshers  only  in  cases  in  which 
witnesses  are  examined  viva  voce  in  Court,  when  it  is  supposed  that 
the  case  is  specially  assimilated  to  a  Common  Law  trial  at  nisi 
frivA.  Now,  from  that  yiew  I  entirely  dissent,  since  it  is  evident 
that  there  may  be  quite  as  much  difficulty  in  a  case  where  evidence 
is  adduced  by  affidavit  as  by  examination  viva  voce.  The  true 
criterion  is  the  length  of  time  occupied,  not  how  it  is  occupied  ; 
and  my  opinion  is  that  where  the  hearing  of  a  case  extends  over 
more  than  two  days  the  Court  ought  to  allow  refreshers  for  the 
extra  time  occupied,  and  that  this  rule  should  apply  quite  as  much 
when  the  evidence  is  read  as  when  it  is  taken  viva  voce,  Li  other 
words,  the  rule  should  be  fixed  on  the  ground  of  the  time  occu- 
pied, and  not  on  that  of  the  mode  in  which  the  evidence  is  taken. 

On  this  ground  I  am  inclined  to  allow  the  charge  for  refreshers ; 
but  as  the  original  fee  may  be  supposed  to  cover  the  second  day 
as  well  as  the  first,  since  in  most  cases  the  hearing  is  not  com- 
menced at  the  beginning  of  the  first  day,  I  shall  decide  to  allow 
refreshers  for  eight  days  only  instead  of  the  ten  days  asked  for. 

Solicitors :  Messrs.  Marriott,  Jordan,  dt  Cooper  ;  Mr.  Letts. 
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In  re  UNIVERSAL  NON-TARIFF  FIRE  INSURANCE        V.<J.  M. 

COMPANY.  ?W5 


FORBES  &  00.'S  CLAIM.  FA.l,^.' 

jPtfre  Imuranc^ — Agent  of  Company — Miidescnptum  if  Building^^MaieruiUty 

qf  MisaiaUmeni, 

A  fire  insurance  was  effected  in  respect  of  certain  property  tHrongh  an 
agent  named  Donald^  who  inspected  the  premises.  One  condition  of  the 
policy  was,  that  any  material  misdescription  of  the  property  would  render 
the  policy  void.  The  huildings  were  descrihed  as  huilt  of  hrick  and  slated, 
bat  it  turned  out  that  one  of  the  buildings  was  not  roofed  with  slate  but 
with  tarred  felt  The  company  alleged  that  Donald  was  not  their  agent, 
but  the  agent  of  the  insured;  and  that  the  misdescription  rendered  the 
policy  void : — 

Hddf  that  the  misdescription  was  immaterial,  and  not  sufficient  to  vitiate 
the  policy ;  but  that  if  material,  it  was  made  by  Donald^  as  the  agent  of 
the  insurance  company,  and  the  insured  were  not  responsible  for  it 

1  HIS  was  an  ad jonmed  sammons  in  the  winding-up  of  the  Uni* 
venal  Non- Tariff  Fire  Ingurance  Company  upon  a  claim  carried 
in  by  Messrs.  Pder  Forbes  dt  Co.,  of  Port  Dundas,  Qlasgow^  oil  re-* 
iinersy  for  a  loss  sustained  by  the  claimants  by  a  fire  which  occurred 
in  their  premises,  the  subject  of  a  policy  issued  by  the  company 
to  the  claimants. 

The  company  was  incorporated  and  registered  on  the  29th  of 
March,  1871.  The  capital  was  to  be  £250,000,  divided  into 
100,000  shares  of  £2  10s.  each ;  but  it  appeared  from  the  evidence 
that  no  more  thati  1119  shares  were  ever  taken.  The  claimants 
being  desirous  of  insuring  their  premises,  entered  into  negotiation 
with  the  company  through  a  person  named  William  Donald,  who 
resided  at  Glasgow,  kad  represented  himself  to  be  the  agent  of  the 
company.  A  policy  was  effected  with  the  company  to  the  amount 
of  £1550,  in  four  separate  risks,  on  the  8th  of  September,  1871. 
The  fire  took  place  on  the  19th  of  December,  1871,  and  a  claim 
for  damages  was  delivered  to  the  company  for  £1350. 

This  claim  was  disputed  by  the  company,  and  finally  an  action 
was  commenced  by  the  claimants  in  the  C!ourt  of  Exchequer 
against  the  company  on  the  24th  of  February,  1872.    The  com- 
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V.'G. M.     pany  appeared,  and  pleaded  yarious  pleas;   and  the  claimants, 

1875       belieying  that  the  company  were  vexationsly  defending  the  action, 

j^       and  haying  ascertained  that  only  £8000  of  their  capital  had  been 

VisiyEBaAL    subscribed,  presented  a  petition  to  wind  up  the  company,  which 

FiBB        petition  was  ordered  to  stand  oyer  till  after  the  action  had  been 

'  tried.  The  action  was  tried  at  Hertford  on  the  10th  of  July,  1872, 

FoBBffi&Oo.'8  ^j  ^  ^^j^^^  ^^  entered  for  the  Plaintifis  for  £1350,  subject  to  a 

—  special  case  and  payment  into  Court  of  £1000  by  the  company. 
The  £1000  was  paid  into  Court  in  the  action. 

In  !N^oyember,  1872,  the  company  resolyed  to  wind  up  yolun- 
tarily ;  and  in  December,  1872,  before  the  special  case  could  be 
agreed  upon,  an  order  was  made  by  this  Court  continuing  the 
liquidation  under  superviBion.  An  application  was  then  made  for 
leaye  to  proceed  with  the  special  case ;  but  this  was  refiised,  and 
the  claimants  were  directed  to  establish  their  claim  before  the 
Yice-Chancellor ;  and  an  order  had  since  been  made  in  the 
common  law  action,  that  the  £1000  should  be  brought  into  this 
Court  to  be  dealt  with  imder  the  order  of  the  Vice-Chancellor. 

The  present  claim  was  defended  by  the  liquidators,  on  the 
following  principal  grounds: — ^First,  that  William  Donald,  of 
OlasffoWy  who  negotiated  the  policy  between  Peter  Forbes  dk  Go. 
and  the  insurance  company,  was  not  the  agent  of  the  insurance 
company  but  the  agent  of  Forbes  &  Go, ;  secondly,  that  there  were 
misdescriptions  and  misrepresentations  made  by  the  claimants 
which  rendered  the  policy  yoid. 

Some  of  the  witnesses  were  cross-examined  in  Court 

The  eyidence  on  the  first  point  was,  that  William  Donald  held 
yarious  appointments  as  agent  to  insurance  companiesf,  and  de- 
scribed himself  as  ^  Insurance  agent ;"  that  he  solicited  risks  from 
all  persons,  and  effected  insurances  in  seyeral  o£Sces ;  the  assured 
paid  him  their  premiums,  and  receiyed  from  him  their  policies  of 
insurance ;  he  receiyed  his  commission  from  the  company,  and  not 
from  the  assured,  who  looked  upon  him  as  the  representatiye  of 
the  company.  It  appeared  ihsXDorhald commenced  in  May,  1871, 
writing  to  Jones,  who  was  the  general  manager  of  this  company, 
about  Forbes  it  Co*s  risk,  and  a  long  correspondence  ensued, 
which  demonstrated,  as  the  claimants  alleged,  that  Donald  was 
the  agent  of  the  company,  and  prospectuses  and  cheque-books  for 
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the  receipt  of  deposits  were  sent  to  him  to  assist  him  in  getting     y.-0  H. 
business  for  the  company,  1875 

On  the  9th  of  August  Donald  wrote  to  Forbes  it  Co,  for  certain       /»  „ 
particulars,  and  stated  that  the  company  accepted  the  risk  on  the  ^^^^^ 
terms  therein  specified,  beiug  at  the  rate  of  £3  8d.  per  cent  on  the  .     ^"^^ 

Ikbdbance  Co. 

buildinggy  and  31b.  6d.  per  cent  on  the  stock-in-trade.  — 

On  the  following  day,  Forbes  &  Co.  wrote  to  DonaJd,  as  *'  agent    ^^cSm.  '  ^ 
of  the  Universal  Non-Tariff  Company^*  shewing  that  they  looked 
upon  him  as  the  company's  agent  and  not  theirs.    Donald  himself 
inspected  the  buildings,  having  free  access  to  all  parts,  and  he 
communicated  the  particulars  to  the  company. 

On  the  22nd  of  August  Jones,  the  manager,  sent  Donald  a 
deposit  receipt  book,  and  wrote  to  him  thus :  ''  Please  do  not  put 
the  company  on  risk  until  advised  of  the  acceptance  from  here." 
Subsequently  the  business  was  completed  by  Donald,  and  Forbes  & 
Co.  paid  him  the  premium.  He  sent  them  the  policy,  indorsed 
with  his  own  name  as  agent,  and  he  afterwards  received  his 
comnussion  of  15  per  cent,  from  the  company. 

The  company,  on  the  other  hand,  dem'ed  that  Donald  acted  as 
their  agent  Their  evidence  was  principally  that  of  their  manager, 
E.  0.  JoneSf  who  stated  that  he  kept  a  book  with  a  list  of  the 
agents  of  the  company,  and  Donald's  name  was  not  entered  in 
that  list  He  only  considered  Donald  as  a  correspondent.  Another 
book  had  been  produced,  called  the  ''  Proposal  Book,"  in  which 
Donald! s  name  was  entered  as  an  agent ;  but  Jones  alleged  that 
the  entry  was  not  made  by  himself,  or  by  his  instructions.  He 
acknowledged,  however,  that  the  book  was  kept  for  his  informa- 
tion, Jones  further  admitted,  that  although  the  company  was 
advertised  with  a  capital  of  £250,000,  as  a  matter  of  fact  there  was  ' 
not  more  than  £3000  subscribed. 

On  the  second  pointy  as  to  misdescription  and  misrepresentation, 
it  appeared  that  the  first  condition  of  the  policy  upon  which  the 
buildings  were  insured  was  in  these  terms :  '^  Any  material  mis- 
description of  any  of  the  property  proposed  to  be  hereby  insured, 
or  of  any  building  or  place  in  which  the  property  to  be  so  insured 
is  contained,  and  any  misstatement  of  or  omission  to  state  any  fact 
material  to  be  known  for  estimating  the  risk,  renders  the  policy 
void  as  to  the  property  affected  by  snch  misdescription,  misstate- 
ment, or  omission  respectively."    The  buildings  were  described  in 
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y.-C.  M.  the  policy  as  built  of  brick  and  slated.     The  policy  was  divided 

1875  into  four  separate  risks,  as  applicable  to  the  different  fooildikigs. 

j,i  1^  When  the  fire  occurred  a  high  wall,  which  divided  one  part  of  the 

l^-T^T  premises  from  another,  fell  down,  and  disclosed  the  fact  that  the 

FiBB  roof  of  that  part  of  the  building  which  was  not  burnt  consisted 

laiUBAHGlCO.  . 

—  of  tarred  felt,  and  this  was  the  principal  misdescription  of  which 
^^^m.  ^  ^^  company  complained.  This  roof  could  not  be  seen  before  the 
fire  took  place,  and  there  was  no  evidence  to  prove  that  Forbes  dt 
Co.  ever  knew  of  the  tarred  felt  roofing  when  the  insurance  was 
efTected*  Donald  went  to  the  premises  himself,  made  his  own 
survey,  and  wrote  down  all  the  particulars,  and  therefore  if  a  mis- 
take was  made,  it  was  made,  as  the  claimants  alleged,  by  Donald, 
and  not  by  themselves. 

It  was  also  stated  by  Donald,  that  Jones,  the  manager  of  the 
company,  had  gone  down  to  Glasgow  and  inspected  the  premises 
himself,  but  the  inspection  of  the  premises  was  denied  by  Jones. 

Mr.  HigginSj  Q.O.,  and  Mr.  Langhy,  for  the  claimants,  Piter 

Forbes  &  Co. : — 

The  two  questions  raised  upon  this  claim  are,  whether  Mr. 
Donald  was  the  agent  of  the  insurance  company;  and  whether 
there  was  any  nusrepresentation  by  the  claimants  of  the  nature  of 
their  premises  which  would  entitle  the  company  to  say  that  the 
policy  has  become  invalid. 

On  the  first  point,  we  say  that  the  evidence  of  Doncdd  himself 
is  conclusive,  and  that  all  the  evidence  in  the  case  goes  to  prove 
what  he  states.  It  was  Donald  who  solicited  the  claimants  to 
effect  a  policy  with  this  company.  The  evidence  shews  without 
doubt  that  Donald  was  recognised  as  the  agent  of  the  company. 

As  regards  the  misdescription  of  the  premises,  we  have  evidence 
that  they  were  several  times  carefully  inspected  by  Donald,  and 
nothing  was  concealed  from  him.  There  is  no  evidence  of  any 
statement  made  by  the  insured  as  to  the  nature  of  the  premises, 
and  therefore  there  could  be  no  misstatement  by  them. 

Mr.  Olasse,  Q.C.,  and  Mr.  Cookson,  for  the  liquidator  of  the 
company  :— 

The  evidence  as  to  Donald  being  the  agent  does  not  shew  that 
he  was  the  agent  of  the  company,  but  the  agent  of  the  assured. 
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He  was  in  the  habit  of  obtaining  policies  for  any  persons  who     V.-G.  M. 
wished  to  effect  insurances,  and  he  inspected  the  premises  as  the        1875 
agent  of  the  insured,  and  gave  such  information  as  he  was  supplied       j^^ 
with  by  Forbes  &  Co.    They  were  consequently  liable  for  any  mis-  ^^]t^w 
description  that  was  sent  to  the  company.    No  doubt  he  received       ^^k 

.    .        «       ■     ,  u  X  /i.-     •  1    •        n  InsubanobCo. 

a  commission  from  the  company,  but  this  is  usual  m  all  cases        — 
where  business  is  introduced  to  an  insurance  company.    It  does    ^'claih.  '^ 

not  prove  that  he  was  the  agent  of  the  company,  and  there  is  no        

evidence  to  shew  that  the  claimants  considered  him  as  sach. 

It  has  been  held  in  many  cases  that  the  representations  made 
by  the  assured  must  be  strictly  in  accordance  with  the  terms  upon 
which  the  policy  is  granted.  In  this  case  the  first  condition  of  the 
policy  was,  that  any  material  misdescription  of  any  of  the  property 
proposed  to  be  insured  would  render  the  policy  void.  The  premises 
were  described  as  roofed  with  slate,  whereas  a  portion  of  the  roof 
was  of  tarred  felt,  which  is  of  an  inflammable  nature,  and  is,  of 
course,  a  serious  misdescription  of  the  premises. 

The  burthen  of  proof  as  to  the  statements  made  at  the  time  the 
policy  was  effected  lies  upon  the  claimants  to  shew  that  the  mis- 
representations were  not  made  by  them  but  by  the  agent,  and  that 
they  have  failed  to  prove.  This  principle  was  laid  down  in  Far- 
«>ns  V.  Bignold  (I).  We  say  that  if  the  misrepresentation  was 
made  by  Forbes  &  Co.  it  would  vitiate  the  contract,  and  in  default 
of  proof  to  the  contrary  by  Forbes  dk  Co.,  it  must  be  taken  to  have 
gone  from  them  through  DoncM  to  the  company.  The  statement 
in  this  case  was  that  the  buildings  were  slated ;  that  statement  is 
not  borne  out,  and  therefore  the  policy  is  vitiated,  as  was  the  case 
in  NewcasOe  Fire  Insurance  Company  v.  Maemorran  (2).  The  same 
decision  was  arrived  at  in  Anderson  v.  Fitzgerald  (3),  where  a 
person  who  effected  a  policy  upon  his  life  failed  to  answer  cor- 
rectly the  questions  put  to  him  upon  his  application  to  the  office. 
In  Hoare  v.  Brenmdge  (4)  your  Honour  said,  if  you  were  boimd  to 
decide  the  question,  you  would  follow  the  case  of  British  Equitahle 
Insurance  Company  v.  Oreai  Western  Railway  Company  (5),  where 
you  had  previously  decided  that  withholding  a  fact  from  the  know- 

(1)  15  L.  J.  (Ch.)  379.  (3)  4  H.  L.  C.  484. 

(2)  8  Dow.  255.  (4)  Law  Rep.  14  Eq.  522. 

(5)  38  L.  J.  (Ch.)  132,  314. 
Vol.  XIX.  2  if  2 
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y.-G.  HI  ledge  of  the  insurance  company  which  ought  to  have  been  known 
1875  by  them,  was  a  concealment  which  vitiated  the  transaction.  That 
j^       was  also  the  decision  in  Bates  y.  Hewitt  (1),  and  Macdonald  y.  Law 

^h-tSlmw   ^'**^  ^^'^^  ^^  ^f^  Inmranee  Soetety  (2). 

I'uuB «         There  is  no  evidence  to  shew  that  Messrs.  Forbes  it  Co.  ever 

—  '  stated  this  roof  to  be  of  felt,  therefore  it  must  be  taken  as  a 
^^^OuSa^*^  statement  by  them  that  it  was  of  slate,  since  it  was  the  duty  of  any 

—  member  of  the  firm  in  going  oyer  the  premises  with  Donald  to 
point  out  to  him  that  the  roof  was  of  felt.  You  cannot  go  into 
the  materiality  of  the  misstatement,  because  it  is  part  of  the  con- 
tract that  the  buildings  are  of  brick  and  slated.  The  evidence 
therefore,  is  of  very  little  importance.  It  is  or  it  is  not  in  the 
terms  of  the'  contract  If  it  turns  out  that  the  roof  is  of  felt  and 
not  of  slate,  then  it  is  not  the  contract  entered  into,  and  conse* 
quently  the  policy  must  fail. 

Mr.  HiffginSf  in  reply : — 

Most  of  the  cases  cited  go  upon  this  principle,  that,  where  there 
is  an  express  warranty  comprised  in  the  contract  for  a  policy,  then 
a  variation  in  the  terms  of  the  warranty  is  fatal,  and  the  materiality 
of  the  misdescription  would  be  of  no  consequence.  That  was  the 
only  ground  of  the  decision  in  the  Newccude  Fire  Insuranee  Com- 
pany  v.  Maemorra/a  (3).  The  difference  in  this  case  is  that  we  were 
not  called  upon  to  make  any  representation  whatever.  Donald 
says  that  he  went  over  the  premises  himself  with  Toumsendt  one  of 
the  firm  of  Forhes  &  Co.,  and  that  he  had  every  facility  given  him 
for  inspecting  the  premises.  It  has  been  argued  that  the  whole 
case  stands  upon  warranty,  and  that  you  cannot  go  into  the  ques- 
tion of  materiality ;  but  warranty  is  not  the  basis  of  this  contract 
The  policy  says  that  any  material  misdescription  of  the  premises 
shall  render  the  policy  void.  Then  it  is  imperatively  necessary  to 
shew  the  materiality  of  the  misdescription  if  there  is  any,  and  it 
appears  in  the  result  that  only  a  small  portion  of  the  premises, 
which  was  insured  at  a  value  of  £200,  was  roofed  with  felt,  because 
the  premises  were  divided  with  respect  to  the  premium  paid,  and 
that  small  building  was  not  burnt  We  insisted  upon  four  separate 

(1)  Law  Rep.  2  Q.  B.  696.  (2)  Law  Rep.  9  Q.  B.  828. 

(3)  3  Dow.  255. 


VOL.  XIX.]                            EQUITY  CASES.  491 

risks,  and  this  felt-roofed  building  was  one  of  the  separate  risks.  V.-G.  M. 

The  question  is,  whether  this  mis-statement  is  material,  and  we  1875 

say  it  is  not.     It  is  a  variation  which  is  of  no  consequence,  such  jn  re 

as  the  variation  in  the  case  of  Towie  v.  National  Ottardian  In-  n^^/t^rot 

suranee  Society  (1),  which  was  held  not  to  vitiate  the  policy,  and  ^™= 

in  Benham  v.  United  Ghuiraniee  and  lAfe  Asiuranee  Company  (2).  — 

The  principle  of  the  law  is  clearly  stated  in  Smith's  Mercantile  ^laih. 
Law'(3),  shewing  that  if  the  description  of  the  property  be  sub- 
stantially  correct,  the  error  is  not  material ;  and  Story  on  Evi- 
dence (4)  confirms  that  view  of  the  law. 


Feb.  20.    Sib  R  Malins,  V.O.— 

This  company  was  incorporated  and  registered  on  the  29th  of 
March,  1871.  The  capital  was  to  be  £250,000,  divided  into 
100,000  shares  of  £2  lOa.  each.  The  company  was  a  failure  from 
the  beginning,  for  it  appears  from  the  evidence  of  Mr.  Jones,  the 
manager,  on  his  cross-examination  of  the  16th  of  December,  1873, 
that  no  more  than  1119  shares  were  ever  taken,  producing  a 
capital  of  £2817  lOs.  (assuming  the  shares  to  be  paid  in  full, 
which  they  were  not),  out  of  which  the  expenses  of  forming  the 
company  had  to  be  paid ;  and  with  this  capital  they  had  the  bold- 
ness— I  may  say,  audacity — ^to  begin  the  business  of  fire  insurers, 
and  to  hold  themselves  out  as  a  substantial  company,  with  a  suffi- 
cient capital  to  meet  all  demands  that  could  be  made  upon  them. 
It  is  plain  that  this  was  an  imposition  practised  on  the  public,  for 
which  all  the  parties  concerned  in  it  ought  to  be  answerable.  The 
claimants  in  this  case  were  in  1871  carrying  on  business  as 
manufacturing  chemists  and  paraffin  oil  makers  at  Port  Ihmdas, 
Glasgow,  and,  believing  the  representations  made  by  this  cou)- 
pany,  they  had  the  misfortune  to  open  negotiations  with  them  for 
an  insurance  on  their  manufactory  in  the  month  of  May,  1871, 
which  resulted  in  their  effecting  a  policy  with  them  on  the  8th  of 
September  following  for  the  sum  of  £1550.  The  insured  property 
was  destroyed  by  an  accidental  fire  on  the  23rd  of  December 

(1)  3  Giff.  42.  (3)  8th  Ed.  p.  405. 

(2)  7  Ex.  744.  (4)  3rd  Ed.  pi.  58,  p.  70. 

2  JIf  2  2 
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Y.-O.  M.  following,  by  which  the  claimants  have  sworn  that  property 

1875  covered  by  the  insurance  to  the  value  of  £1850  was  destroyed. 

In  re  ^^  daim  for  this  amount  was  sent  to  the  company  in  the  usual 

^^T^^  course,  and  I  have  no  doubt  it  would  have  been  promptly  met  if 

FiBB  they  had  been  in  funds ;  but  the  facts  I  have  stated  shew  that 

Insuranoe  Co 

they  were  not  in  a  situation  to  meet  the  demand,  and  the  conse- 

^^'cSiM.    *  quence  was  that,  as  might  have  been  expected,  objections  were 

—  taken  to  the  validity  of  the  policy,  which  would  not  have  been 
thought  of  if  it  had  not  been  for  the  state  of  poverty  and  in- 
solvency of  the  company.  It  appears  from  the  cross-examination 
of  the  same  Mr.  Janes,  the  manager,  that  when  the  demands  of 
the  claimants  under  the  policy  ought  to  have  been  satisfied, 
namely,  in  April,  1872,  the  balance  of  the  company  at  their 
bankers  was  £20,  and  that  they  had  the  command  of  between 
£200  and  £300  altogether,  though,  upon  being  pressed,  he  de- 
clined to  say  where  it  was.  The  claimants  being  unable  to  obtain 
satisfaction  of  the  demand  under  the  policy,  presented  a  petition 
to  wind  up  the  company  on  the  20th  of  March,  1872.  That  peti- 
tion came  on  to  be  heard  before  me  on  the  31st  of  May  following, 
when  it  was  resisted  on  the  ground  that  the  company  disputed 
their  liability  under  the  policy,  and  therefore  the  debt  upon  which 
it  was  founded ;  but  they  stated,  most  erroneously,  as  it  now  appears, 
that  they  were  perfectly  solvent  and  able  to  pay  the  debt  of  the 
petitioners  if  they  proved  it.  The  debt  in  respect  of  which  the 
petition  was  presented  being  thus  disputed,  I  ordered  the  petition 
to  stand  over  until  the  petitioners  had  proved  their  debt.  For 
the  purpose  of  doing  so,  they  immediately  brought  an  action 
against  the  company,  which  was  called  on  for  trial  at  the  Summer 
Assizes  at  Hertford  on  the  10th  of  July,  1872,  but  as  there  was 
not  sufficient  time  to  try  the  case,  a  verdict  was  taken  for  the 
petitioners  for  £1350,  subject  to  a  special  case.  For  some  reason, 
which  has  not  been  explained,  the  Judge  who  tried  the  case 
appears  to  have  required  the  company  to  pay  £1000  into  Court, 
which  they  accordingly,  by  some  means,  did  Before  anything 
further  had  been  done,  the  company  resolved  to  wind  up  volun- 
tarily in  November,  1872,  and  another  creditor  having  presented 
a  petition  to  wind  up  the  company,  upon  that  petition  an  order 
to  contmue  the  voluntary  winding-up  under  supervision  was  made 
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by  me  in  December,  1872.    Under  this  order  Messrs.  Vder  Forbes     v.O. M. 
dt  Co.  have  claimed  the  £1350,  which  they  say  is  due  to  them        1875 
under  the  policy,  as  a  debt  against  the  company;  and  their       ^^ 
demand  being  resisted  by  the  liquidator,  I  have  to  decide  the  N^^^ximiT 
question  which  has  been  raised  as  to  the  validity  of  the  policy.    I       ^^^ 

should  state  that  the  premium  paid  on  the  policy  was  at  the  rate        

of  £3  3«.  per  cent,  on  the  buildings,  and  3l8.  6d.  jper  cent,  on  the    ^'clLm.    * 

stock-in-trade.    These,  I  am  informed,  are  about  the  largest  pre-        

miums  ever  paid,  and  it  may,  therefore,  have  been  well  supposed 
by  the  insured  that  they  paid  such  to  cover  all  risks.  But  the 
liability  under  the  policy  was  resisted,  on  the  ground  that  there 
was  such  a  misdescription  of  the  property  insured  as  to  render  it 
void;  and  that  misdescription  consists  in  a  statement  that  the 
buildings  were  slated — ^that  is,  roofed  with  slate ;  while  one  of 
them,  the  still  and  boiler-house,  was  roofed  with  felt.  The  insured 
contend  that  this  is  not  such  a  misdescription  as  to  vitiate  the 
.policy,  and  that  if  it  could  have  that  effect,  it  would  only  do  so  as 
to  the  particular  building,  to  which  a  liability  of  £200  only  was 
attached,  which  they  say  became  unimportant,  as  that  building 
was  not  destroyed  or  affected  by  the  fire.  And  they  also  contend 
that  if  the  misdescription  was  important  it  was  not  made  by  them, 
but  by  Mr.  Donald,  who  was  the  agent  of  the  company  at  Glasgow, 
to  inspect  the  property  for  the  purpose  of  fixing  the  amount  of 
the  premium,  and  that  he  forwarded  the  description  to  the  com- 
pany without  having  been  told  by  them  what  the  roof  was,  or 
having  made  any  inquiry  of  them  on  the  subject.  Kow  as  to  the 
materiality  of  the  misdescription,  the  first  condition  indorsed  upon 
the  policy  was  as  follows : — '*  Any  material  misdescription  of  any 
of  the  property  proposed  to  be  hereby  insured,  or  of  any  building 
or  place  in  which  the  property  to  be  so  insured  is  contained, 
and  any  mis-statement  of  or  omission  to  state  any  fact  material 
to  be  known  for  estimating  the  risk,  renders  the  policy  void  as 
to  the  property  affected  by  such  misdescription,  mis-statement,  or 
omission  respectively." 

It  is  suggested,  on  the  part  of  the  company,  that  they  would 
have  refused  the  risk  if  they  had  known  of  the  felt  roof;  but  I 
am  satisfied  they  would  not  have  done  so,  and  that  a  higher  pre- 
mium would  not  have  been  required,  and  I  do  not,  therefore. 
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y.-0.  M.     consider  that  it  was  a  material  misdescription  within  the  meaning 
1875       of  the  first  condition  of  the  policy,  and  I  am  satisfied  that  no  such 
j„  f^       defence  would  have  been  set  up  if  it  had  not  been  for  the  state  of 
^Gs^Tlmr  P^^®^*7  ^^  *^*®  company,  to  which  I  have  already  referred. 

FiBE  Several  cases  were  cited  by  the  counsel  for  the  liquidator, 

— :.        for  the  purpose  of  justifying  the  defence.     There  is  no  doubt 

^^Claim.    *  ^^*  ^^  *  description  is  in  the  form  of  a  warranty,  or  amounting 

to  a  warranty,  it  must  be  strictly  true,  or  the  policy  will  be  void. 

This  is  the  point  decided  in  the  case  of  NewcasUe  Fire  Inmranee 
Company  v.  Maemoirran  (1)  decided  by  the  House  of  Lords — ^that 
is,  by  Lord  Eldon,  and  the  decision  is  of  the  highest  authority. 
That  was  a  case  in  which  the  property  by  the  rules  of  the  society 
was  divided  into  two  classes.  It  was  a  manufactory,  and  the 
insured  gave  a  statement  that  it  was  of  the.  class  number  one, 
and  therefore  paid  a  smaller  premium.  The  Courts  in  ScaOand 
had  decided  even  there  in  favour  of  the  validity  of  the  policy,  but 
Lord  Eldon  took  the  view  that  it  was  a  warranty;  that  there  was 
a  positive  statement  that  it  wto  of  class  one,  and  therefore  as  the 
warranty  was  not  borne  out,  the  policy  was  void.  Lord  Eldon 
says  (2) :  **  But  if  the  mill  was  warranted  as  of  the  first  class,  and 
was  really  of  the  second  class,  the  judgment  of  the  Court  below  was 
truly  erroneous ;  for  it  is  a  first  principle  in  the  law  of  insurance, 
on  all  occasions,  that  where  a  representation  is  material  it  must  be 
complied  with — if  immaterial,  that  immateriality  may  be  inquired 
into  and  shewn ;  but  that  if  there  is  a  warranty  it  is  part  of  the 
contract  that  the  miatter  is  such  as  it  is  represented  to  be.  There- 
fore the  materiality  or  immateriality  signifies  nothing.  The  only 
question  is  as  to.  the  mere  fact.**  The  case  of  Parsons  v.  BignM  (3) 
which  was  cited  by  Mr.  Cookson,  and  much  relied  upon,  was  this : 
there  was  a  policy  on  a  life  for  which  property  was  held ;  certain 
representations  were  made  in  the  particulars,  which  turned  out  to 
be  untrue,  as  to  the  nature  of  the  interest  The  representations 
were  made  by  the  insured  to  an  agent  of  the  office ;  the  agent  of 
the  office  did  not  write  all  the  information  he  got  from  the  insured 
at  the  time,  but  half  an  hour  after  the  insured  had  left  him ;  and 
the  question  was,  whether  the  representation  was  made  by  the 

(1)  3  Dow,  255.  (2)  8  Dow.  262. 

(3)  15  L.  J.  (Ch.)  379. 


VOL.  XDL]  EQUITY  OASES.  495 

insured  or  whether  there  was  a  mistake  made  by  the  agents  of  the    Y.-O.  M. 
insurers.    If  the  mistake  was  made  by  the  agents  of  the  insurers,        1875 
then,  of  course,  the  policy  was  valid ;  if  the  misrepresentation       jf^ 
was  made  by  the  insured  himself,  then  the  policy  was  void.    The  j^^J^^^ 
assured  filed  a  bill  in  Chancery,  before  Vice-chancellor  Knight       Fibb 

Bruce^  to  have  the  policy  corrected,  and  in  that  form  of  proceed-        

ing  the  burden  of  proof  was  upon  him  to  shew  that  the  misrepre-  "^^^*  * 
sentation  was  not  made  by  him,  but  by  the  agent  of  the  insured.  — 
The  agent  of  the  insured  was  examined,  but  could  not  recollect 
what  passed — he  could  make  no  positive  statement  on  the  subject. 
ThereWTinaamuch  as  the  burden  of  proof  was  on  the  iJred. 
the  Plainti£^  Yice-Chancellor  Knight  Bruce  dismissed  the  bill, 
inasmuch  as  he  had  not  discharged  himself  of  the  proof  which  he 
was  bound  to  give.  That  was  appealed,  and  came  on  before  Lord 
Cottenhamy  who  took  the  same  view.  Therefore  the  case  failed 
because  the  burden  of  proof  being  on  the  Plaintiff  he  failed  to 
prove  that  which  was  essential  in  that  particular  form  of  relief. 
But  it  was  assumed  throughout  that  if  the  misrepresentation  had 
been  the  fault  of  the  agent  of  the  insurance  company  the  policy 
would  have  been  valid. 

The  case  of  Anderson  v.  Fitzgerald  (1)  was  cited  and  much 
<X)mmented  upon.  It  is  a  well-known  authority;  and  that  is  a 
case  also  in  which  it  will  be  remembered  the  original  Court  of 
Queen's  Bench  in  Ireland  and  the  Exchequer  Chamber  in  IreUmd 
had  decided  in  favour  of  the  validity  of  the  policy.  That  was 
reversed  by  the  House  of  Lords.  The  case  was  this :  There  was 
A  policy  on  a  life,  and  a  proviso  in  the  policy  that  if  any  fact 
which  was  the  basis  of  the  insurance  was  misstated,  the  policy 
should  be  void.  Two  questions  were  asked  of  the  insured :  *^  Have 
applications  been  made  to  any  other  office  to  insure  ?-  Answer: 
No.  Have  any  members  of  the  &mily  died  of  consumption  ?  No.** 
Now  both  these  representations  were  false ;  and  there  being  a 
proviso  that  any  misstatement  on  the  policy  of  a  material  fact 
■should  vitiate  it,  it  followed,  in  the  judgment  of  the  House  of 
Lords,  that  the  policy  was  void  from  the  beginning. 

Bales  V.  HewiU  (2)  was  also  cited.    That  was  the  case  of  an 

(1)  4  H.  L.  0.  484.  (2)  Law  Rep.  2  Q.  B.  696. 
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y.-G.  M.     insurance  on  the  ship  Oeorffia.    The  ahip  Georgia  was  well  known 

1875        in  all  parts  of  England  and  elsewhere  as  one  of  the  Confederate 

jn  y^       cruisers.    The  person  who  effected  the  insurance  did  not  state  the 

NoN^^T^SiFF  ^*^  ^^^  ^*  ^^  *^®  Georgia^  which  had  been  a  Confederate  cruiser, 

^"i^        and  havinir  been  a  Confederate  cruiser  she  was  liable  to  be  seized 

Insuhaitce  Co 

*  by  the  Federal  Goyemment  of  Amerioa ;  she  was  accordingly 

^^^13^  ^' ^  seized,  and  the  question  was,  whether  the  insurers  were  liable. 
It  was  held  that  they  were  not,  because  that  was  a  suppression  of 
a  fact  most  material  to  be  known  by  the  insurers,  since  they 
insured  against  the  perils  of  the  sea,  whereas  this  was  not  a  peril 
of  the  sea,  but  a  peril  of  being  captured  by  a  goyemment  against 
whose  laws  she  had  been  engaged.  In  giying  judgment.  Lord 
Chief  Justice  Cookbvrn  says  that  which  has  been  said  on  many 
other  cases,  ^^  The  party  proposing  the  insurance  is  bound  to  com- 
municate  to  the  insurer  all  matters  which  will  enable  him  to 
determine  the  extent  of  the  risk  against  which  he  undertakes  to 
guarantee  the  insured." 

With  regard  to  the  roof  in  this  case,  whether  it  was  felt  coyered 
with  tarpaulin  or  slate  in  my  opinion  would  haye  made  no 
difference  whateyer. 

The  case  of  MacdcnuM  y.  Law  Union  Fire  and  JAfe  Inswranee 
Society  (1),  cited  by  Mr.  Olasse^  goes  on  the  same  principle.  There 
was  a  positiye  statement  made  with  regard  to  the  life,  which 
statement  proyed  to  be  untrue,  and  there  was  a  condition  in  the 
policy  that  if  any  statement  was  not  accurately  true  the  policy 
should  be  yoid. 

These  authorities  do  not  in  my  opinion  apply  to  the  present 
case,  but  the  principle  applicable  to  this  case  is,  I  think,  that 
stated  in  SmUVs  Mercantile  Law  (2),  ''  If  the  description  of  the 
property  be  substantially  correct,  and  a  move  accurate  statement 
would  not  haye  yaried  the  premium,  the  error  is  not  material.*' 
Amongst  the  iauthorities  which  Mr.  8mi(h  cites  for  that  is  Doe  y. 
Laming  (3),  where  there  was  a  lease  granted  upon  a  condition  that 
the  property  should  be  kept  duly  insured.  It  was  insured  at 
common  hazard,  but  there  was  a  condition  in  the  policy  that  the 

(1)  La;v  Rep.  9  Q.  B.  328.  (2)  8th  Ed.  p.  405. 

(3)  4  Camp.  73. 
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premium  was  to  be  forfeited  if  it  was  used  as  an  inn,  and  the  land-     Y.-O.  M. 

lord  brought  an  action  of  ejectment  against  the  tenant  on  the       1875 

ground  of  a  breach  of  contract  to  insure.    The  question  turned       in  re 

upon  whether  the  house  kept  by  the  tenant  was  an  inn  or  a  coffee  j^^.tISot 

house,  because  if  it  was  an  inn  the  insurance  company  considered  ,     ^^^  ^ 
"  *      -^  iNBU&uroi  Co. 

that  the  trade  of  an  innkeeper  was  doubly  hazardous.     Lord        — 
EOehborouffh  said  that  Origaby's  Coffee  House  was  like  any  other      olaih. 
coffee  housei  and  was  not  an  inn  within  the  meaning  of  the 
policy. 

The  case  of  Benham  y.  United  Chiarantee  and  Life  Assuranee 
Company  (1)  was  cited  by  Mr.  Higgtns  for  the  claimants.  That 
was  a  case  in  which  the  integrity  of  a  tax  collector  was  to  be 
assured  by  the  society.  Amongst  the  statements  was  one  made 
as  the  basis  of  the  insurance  that  the  accounts  should  be  settled 
eyery  fortnight.  They  were  not  so  settled,  and  that  was  held 
by  the  Court  of  Exchequer  not  to  yitiate  the  policy.  It  was  not 
considered  as  an  essential  or  important  condition  of  the  policy,  but 
a  mere  statement. 

The  case  of  TouHe  y.  Naiiondl  Quardian  Insuranee  Society  (2), 
before  Yice-Chancellor  Stuart,  was  also  cited  and  relied  upon  by 
Mr.  Biggins. 

I  had  not  the  book  at  the  time,  but  when  I  took  up  the  report 
I  found  in  a  note  to  the  case,  ''  In  this  case  the  Lords  Justices 
differed  irom  His  Honour,  and  reyersed  the  decree."  Therefore 
I  cannot  rely  upon  that  for  the  purpose  for  which  it  was  cited. 
But  there  is  a  material  statement  that  a  tax  collector,  haying  to 
collect  more  than  £9000  a  year,  his  statement  was  that  he  should 
neyer  haye  more  than  £50  in  his  hands  at  a  time,  because  he 
would  settle  weekly,  and  therefore  divided  the  amount  by  52, 
whereas  at  the  quarterly  collection  he  frequently  had  as  much  as 
£2000  or  £3000.  That  was  held  to  amount  to  a  misstatement 
which  would  yitiate  the  policy. 

On  these  grounds,  therefore,  I  come  to  the  conclusion  that  there 
is  no  such  misdescription  in  the  policy  as  would  haye  the^effect  of 
yoiding  it  if  it  had  been  made  by  the  insured  themselyes. 

But,  assuming  this  description  to  be  material,  I  am  of  opinion  it 

(1)  7  Ex.  744.  (2)  3  Giff.  42. 
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y.^.  K.     was  made  by  Donald  as  the  agent  of  the  company,  and  that  the 
1S75       insured  were  not  answerable  for  it 
j„  ^  It  was  strongly  contended  by  the  counsel  for  the  liquidator 

nS^S^  ^^  ^"""^  ^««  ^^^  *^^  ^^^*  ^f  ^^  company,  but  the  cor- 
I'ntB        respondence  between  him  and  Mr.  Jones^  the  manager  of  the 

'  company,  completely  shews  that  he  was  their  a£:ent,  and  this  part 

""  insurance  was  made  by  him  in  a  letter  dated  the  30th  of  Mayt 
1871,  and  the  correspondence  between  him  and  the  company  was 
continued  down  to  the  date  of  the  policy,  and  afterwards,  and 
throughout  that  correspondence  he  is  treated  as  the  agent  of  the 
company,  and  in  their  books  he  is  stated  to  be  so. 

A  great  number  of  letters  were  read  on  the  part  of  the  liqui- 
dator. It  is  not  necessary  to  go  through  them ;  but  there  is  one 
dated  the  22nd  of  August,  1871,  before  the  policy  was  effected^ 
from  Mr.  Janes,  the  manager,  to  Mr.  Donald,  which  oondusirely 
shews  that  he  was  the  agent  of  the  company.  There  are  several 
policies  mentioned,  and  of  course,  therefore,  he  was  writing  and 
was  written  to  as  the  agent  of  the  office — Peter  Forbes  <£  Cb.  is 
one  of  them,  the  policy  now  in  question.  Mr.  Jones,  the  manager 
in  London,  writes  to  Mr.  Donald,  in  Glasgow,  ^*  This  is  accepted, 
less  a  reduction  of  £350  in  the  third  item,  making  a  total  of 
£1550,"  which  is  the  amount  for  which  the  policy  was  issued ; 
^^  please  send  exactly  wording  of  the  policy."  Now  comes  the 
passage,  which  I  think*  condusiyely  shews  that  they  treated  him 
as  their  agent.  "  I  send  deposit  receipt  book ;  please  do  not  put 
the  company  on  risk  till  advised  of  its  acceptance  from  here.'' 
How  could  Donald  put  the  company  on  risk,  if  he  was  not  their 
agent  ?  Was  he  the  agent  of  the  company  to  inspect  and  describe 
the  property  of  the  insured  ?  Mr.  DonalcPs  affidavit  of  the  25th  of 
April,  1872,  contains  a  statement  upon  which  there  has  been  much 
cross-examination,  and  which,  in  my  opinion,  has  not  been  in  the 
slightest  degree  shaken.  Mr.  Donald,  I  am  bound  to  say,  appears 
to  me  to  be  a  man  of  truth,  and  straightforward  feeling.  I  cannot 
say  I  have  the  same  impression  of  all  the  other  parties  con- 
cerned. Mr.  Donald,  in  that  affidavit^  says :  **  I  solicited  the  peti- 
tioners for  business,  and  ultimately  got  an  offer  from  them  to 
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insure  their  building  sand  stock,  and  I  submitted  the  offer  to  the     y.-C.  IL 
Defendants  on  the  30th  day  of  May,  1871.    I  had  a  good  deal  of       1875 
trouble  with  the  risk,  on  account  of  its  being  a  somewhat  hazard-       j«  ^ 
ous  one,  and  the  company  being  particular  about  the  details,  I  ^^'^^^^ 
examined  the  premises  several  times,  and  made  a  sketch  of  them       ^^'na 

for  the  use  of  the  office,  at  the  request  of  the  manager.    The  com-       

pany  had  no  surveyor  in  Glasgow  at  that  time.    I  acted  in  the  ^^^^^^St^'* 

capacity  of  a  surveyor  in  examining  the  buildings,  making  the       

sketch  referred  to^  and  giving  the  necessary  information  to  the 
office.  I  had  every  access  to  all  parts  of  the  premises,  and  was 
furnished  by  the  petitioners  with  all  the  information  that  I  wished. 
I  consider  that  the  building,  stock,  and  machinery  which  I  saw  was 
worth  from  £10,000  to  £20,000,  and  I  considered  the  petitioners' 
risk  the  best  of  its  kind  I  had  seen.  I  have  seen  every  oil  refinery 
in  Olasffow.  After  the  said  30th  day  of  May,  I  received  a  letter 
from  Mr.  JtmeSf  the  manager  of  the  said  company,  to  the  purport 
that  he  was  coining  to  Olasgow.  Mr.  Jones  did  come  to  Glasgow^ 
and  he  called  upon  me  and  had  a  conversation  with  me  regarding 
the  risk,  and  gave  me  to  understand  that  he  had  come  to  Glasgow 
to  examine  this  and  other  risks,  and  he  then  authorized  me  to  give 
to  the  petitioners  a  deposit-receipt  for  the  interim  insurance,  which 
I  did,  upon  receiving  a  deposit"  It  is  sworn  by  Mr.  Donald,  that 
Jones  having  gone  to  Glasgow^  told  him  he  had  been  and  looked 
at  the  place  and  examined  the  place  insured.  Jones  says,  he  never 
did  go  to  see  that  place.  Why  he  went  to  Glasgow,  except  to  do 
his  duty  in  that  way,  I  cannot  see.  However,  there  is  the  contra- 
diction. Which  is  correct  I  cannot  tell ;  but  that  he  told  Donald 
he  had  been  there  I  have  no  doubt  whatever,  for  I  am  satisfied 
Donald  is  a  man  of  truth. 

Mr.  Townsend,  who  was  one  of  the  partners  in  the  firm  of  Forbes 
&  Co.,  states  that  there  was  no  misdescription  whatever  of  the  pre- 
mises, and  no  omission  to  state  any  facts  material  to  be  known  to 
the  company.  That  the  description  was  not  supplied  by  the 
insured  but  by  the  agent  Donald,  after  he  had  repeatedly  and 
careftdly  inspected  the  premises,  for  which  inspection  all  &cilities 
were  given  by  the  firm. 

I  may  further  remark,  that  if  this  company  had  attached  any 
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y.-O.  M.     importance  to  the  representations  made  by  the  insured,  it  was  their 

1875        duty  to  haye  a  written  statement,  whereas  from  the  beginning  to 

2n  re       the  end  not  one  scrap  of  writing  is  produced  of  any  statement 

NoH-T^LROT  ^^^^61^  made  by  the  insured.    It  is,  therefore,  in  my  opinion,  a 

FiBB       ease  in  which  the  principles  of  common  sense  will  apply,  where 

property  of  this  description,  upon  which  forty  times  the  common 

Claim.  '  hazard  premium  was  paid,  was  insured.  They  appear  to  haye  said. 
You  must  send  your  agent  or  surveyor  to  look  at  the  place,  and 
tell  us  upon  what  terms  you  will  take  the  policy.  That,  in  my 
opinion,  was  done,  and  that  is  the  basis  of  the  insurance. 

Upon  a  careful  consideration  of  this  evidence,  and  of  the  other 
evidence  in  the  case,  I  am  of  opinion  that  the  description  of  the 
property  was  given  to  the  company  by  Donald,  as  their  agents  and 
did  not  proceed  from  the  insured  at  all,  and  they  are^not  respon- 
sible for  the  mistake  which  was  made  as  to  the  roo^  or  for  any 
other  misdescription  of  the  property. 

I  am,  therefore,  of  opinion  upon  the  whole,  that  the  insured  have 
established  their  right  to  stand  as  creditors  against  the  company 
for  the  damage  sustained  by  the  fire,  not  exceeding  the  sum  of 
£1350,  which  they  claimed  in  the  outset,  and  I  am  also  of  opinion 
that  the  £1000  paid  into  Court  in  the  action  must  be  applied  in 
or  towards  satisfaotion  of  the  amount  for  which  they  may  prove 
themselves  to  be  creditors.  I  suppose  the  amount  of  the  loss  must 
be  ascertained  in  Chambers  if  it  is  disputed.  The  claimants  must 
have  their  costs  at  law  and  in  this  Court 

Solicitors  for  the  Claimants :  Messrs.  Flux  dt  Co. 
Solicitors  for  the  Liquidator :   Messrs.  WUkins  &  Blyth. 
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PAGE  V.  YOUNG.  V.-O.M. 

[1867    P.    4.]  ^ 

WiU— Specific  Legacy^Desisrnaiion  of  Existing  Fund--"U600  Money  in  Hie     ^or^^^ 
Funds " — Begutst  of  the  Interest  of  a  Fund — "  Any  small  Balance  re* 
tnaining  in  the  Bank,** 

Gift  by  will  in  the  words,  '^  I  give  to  my  dear  sister  A^  M,  2>.  the  in- 
terest of  £4500  money  in  the  funds  for  her  absolute  use  and  benefit;" 
followed  by  specific  gifts  to  the  same  legatee  and  the  words  '*  and  at  her 
decease  to  M,  A,  K,  the  funded  property  to  ff.  TJ*  The  testatrix  had,  at  the 
date  of  her  will,  an  absolute  interest  in  about  £4000  consols  in  the  names  of 
trustees: — 

Held,  a  specific  gift  of  the  £4000  consols  for  the  benefit  of  the  sister  for 
life,  with  a  gift  over  to  H,  T,  absolutely. 

Gift  of  *'  any  small  balance  remaining  in  the  bank  after  payment  of  my 
funeral  expenses." 

The  testatrix  had,  at  the  date  of  the  will,  a  balance  of  £480  at  her  bankers, 
which  had  increased  to  the  amount  of  £1373  Os.  lOd,  at  her  death : — 

fftidf  thai  the  whole  balance  passed. 

Anne  ALICIA  JULIA  bendy  made  her  wUl,  dated  the 
19th  of  November,  1859,  which,  omitting  formal  parts,  was  as 
follows : — 

^  This  is  the  last  will  and  testament  of  me,  Anne  Alicia  Jvlia 
Dendy,  of  FeUham,  Middlhex,  spinster.  I  give  to  my  dear  sister 
Albinia  Martina  Dendy  the  interest  of  £1500  money  in  the  funds 
for  her  absolute  use  and  benefit ;  and  I  appoint  Heathfidd  Yowng 
of  Dorking y  in  the  county  of  Surrey ^  solicitor,  executor  of  this  my 
will.  And  I  also  give  to  my  sister  Albinia  Martina  Dendy  all 
my  household  furniture,  linen,  glass,  china,  and  books,  ward- 
robe, and  at  her  decease  to  Mary  Ann  Harris ;  and  to  EeaOifidd 
Yov/ng  the  funded  property,  subject  to  an  annuity  of  £30  per 
annum  to  Mary  Ann  Harris^  confidential  servant  of  myself  and 
my  dear  mother's.  I  also  give  to  her  the  shares  in  the  New  Biver 
Company  and  a  small  sum  in  St.  Martinis  Savings  Bank;  and  the 
seven  large  best  pictures  and  the  large  portrait  of  Mr.  Dendy  to 
Heaihfield  Young,  the  £536  in  the  Bank  of  England,  WdUhamstow 
shares,  cemetery  shares,  and  Equitable  shares  to  Heathfidd  Ytmig. 
I  give  to  Albinia  Daviheny  my  Sheppy  Farm,  subject  to  £50  a  year 
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y.-C.  M.     to  be  paid  for  the  nse  and  benefit  of  my  sister  AUnnia  Martina 

1875        Bendy.    I  giro,  also,  to  AUnnia  Daubeny  my  pearls.    I  give  to  my 

^^       brother  Arihur  Hyde  Bendy  and  to  my  unde  Boberl  Page  the 

Y^  Q      thousand  pounds  left  in  my  father's  will,  and  my  grandfather's 

and  grandmother's  pictures,  and  any  small  sum  remaining  in  the 

bank  after  my  funeral  expenses  have  been  paid,  to  my  uncle 
Bobert  Page;  and  it  is  my  particular  wish  that  Heathfield  Touny 
shall  purchase  and  hare  a  new  tomb  made  at  Keneal  Qreen  as 
near  to  my  dear  mama's  as  possible." 

The  testatrix  died  on  the  19th  of  February,  1866|  leaying  her 
brother  Arthwr  Hyde  Bendy  her  heir-at-law,  and  himself  and  her 
sister  Alhinia  Martina  Bendy  her  sole  next  of  kin. 

The  testatrix  was  possessed  at  her  death  of  seyeral  sums  of  con- 
sols standing  in  her  own  name,  amounting  together  to  the  sum  of 
£536  and  to  the  sum  of  £4013 155. 5d.  consols,  which  at  the  date  of 
her  will  stood  in  the  names  of  trustees  for  her,  and  was  transferred 
into  her  own  name  on  the  15th  of  January,  1862,  and  it  remained 
so  invested  till  her  death.  Her  usual  bankers  were  Messrs.  Bosan- 
quet  &  Co.f  and  at  the  date  of  her  will  her  balance  with  them  was 
£480.  At  the  time  of  her  death  the  balance  had  increased  to 
£1373  Os.  1  Od.  She  h|id  also  at  her  death  a  sum  of  £120  7s.  in 
the  Bt.  Martinis  Savings  Bank. 

The  validity  of  the  will  was  contested  by  Arihur  Hyde  Bendy^ 
but  after  considerable  litigation  it  was  established.  There  was  a 
very  small  residue  undisposed  of,  which  was  insufficient  to  bear 
the  portion  of  the  costs  of  the  litigation  thrown  upon  the  estate. 

The  present  bill  was  filed  by  the  testatrix's  uncle,  Bobert  Page, 
the  legatee  of  that  namcj  and  now  came  on  for  further  considera- 
tion.   Several  questions  of  construction  arose  upon  the  will. 

The  first  point  argued  related  to  the  gift  of  £4500,  money  in 
the  funds. 

Mr.  Olasse,  Q.C.,  Mr.  /.  Pearson,  Q.G.,  and  Mr.  Shdheare,  for 
the  Plaintiflf  :— 

The  gift  of  the  £4500  is  a  general  legacy,  and  is  therefore  liable 
to  abate,  and  to  bear  a  proportion  of  the  costs.  There  is  no  refe- 
rence to  any  particular  fund  in  existence,  and  if  the  testatrix  had 
no  funded  property  existing  at  her  death,  it  would  have  been  the 
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dnty  of  the  execntor  to  purchase  sufiScient  to  answer  the  legacy.  Y.-G.  M« 
It  ]8»  moreover,  clear  that  the  sister  was  only  intended  to  take  a       1875 

life  interest  in  the  fand,  and  that  the  same  fund  was  intended  to  p^q, 

be  given  to  Heaihfield  Yawag  by  the  expression  "  the  funded  pro-  yotoo 

perty."  — ' 

Mr.  Brblofffe,  Q.O.,  and  Mr.  Eemminfff  for  Albinia  Bavbeny : — 

Without  an  express  reference  to  a  particular  fund  as  existing 
at  the  date  of  the  will,  a  legacy  cannot  be  specific.  Oliver  v. 
Oliver  (1).  The  £536  was  given  by  an  independent  bequest, 
leaving  only  the  £4013  15a.  bd.  in  the  names  of  trustees  which 
oould  possibly  be  treated  as  referred  to ;  and  the  amount  and  posi- 
tion of  this  fund  shew  that  it  could  not  be  meant  by  the  £4500 
spoken  of  in  the  will,  which  must  be  a  mere  general  legacy. 

The  Yice-Changellob  : — ^A  similar  point  arose  in  Cole  v. 
8ootl  (2).  As  counsel,  I  argued  that  the  existence  of  the  word 
'^  now  "  made  no  difference ;  but  Lord  OoUenham  took  the  opposite 
view.    Doe  v.  Walker  (3)  was  cited  as  governing  the  case. 

Mr.  Oottouj  Q.C.,  and  Mr.  Pembertonj  for  Arthuir  Hyde  Bendy^ 
who  was  the  legal  personal  representative  and  sole  next  of  kin  of 
Albinia  Martina  Bendy,  who  had  died  since  the  institution  of  the 
suit : — 

The  bequest  of  the  £4500  money  in  the  funds  is  specific,  and 
applies  to  the  £4013  15^.  5d,  consols,  and  it  is  also  given  abso- 
lutely. There  is  an  unlimited  gift  of  interest ;  without  a  gift  over 
it  carries  the  principal :  Hatg  v.  Smney  (4).  There  is  nothing  in 
the  terms  of  the  gift  to  Heaihfield  Young  referring  to  the  £4500 
in  the  funds,  or  any  expression  implying  it  to  be  a  gift  over  of 
anything  previously  dealt  with.  The  word  ''my"  is  not  required 
to  make  a  gift  specific:  Hodcing  y.  NiehoUs  (5);  Vaughan  v. 
Buck  (6).  Under  a  specific  gift  of  stock  a  smaller  amount  than 
that  named  in  the  will  will  pass :  Ashton  v.  Ashton  (7) ;  Page  v. 
LeapingweU  (8). 

(1)  Law  Rep.  11  Eq.  506.  (5)  1  Y.  &  C.  Ch.  478. 

(2)  1  Mac  &  G.  518.     ,  (6)  1  Ph.  76. 

(3)  12  Mee.  &  W.  691.  (7)  3  P.  Wms.  384 

(4)  1  S,  &  S.  487.  (8)  18  Ves.  463. 
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y.-0.  M.         Mr.  HigginSf  Q*C.,  and  Mr.  Millar^  for  HecUhfield  Young : — 

l^  There  can  be  no  doubt  that  the  true  oonstraction  of  the  clause 

Paob  is  that  it  gives  a  life  interest  to  Miss  Bendy  with  a  gift  over  of  the 
YouNo.  same  fund  on  her  death.  Now  if  the  first  gift  is  specific,  the 
second  must  of  necessity  be  so  also ;  but  it  by  no  means  follows  that 
if  the  first  is  general  the  second  is  not  specific.  What  is  given 
over  is  *^  the  funded  property/'  and  that  clearly  means  the  funded 
property  belonging  to  the  testatrix  at  her  death,  and  Heaihfidd 
Tatmff  must  take  that  as  a  specific  legacy:  Bethune  y.  Kennedy  (1). 

Mr.  Olas8e^  in  reply : — 

Nothing  turns  upon  the  expression  ^  funded  property ''  used  in 
the  second  part  of  the  will.  There  is,  first  of  all,  the  gift  of  the 
£4500  for  life,  and  then  the  same  fund  is  alluded  to  as  the  funded 
property.  As  to  the  £4500  money  in  the  funds,  there  is  nothing 
to  point  to  any  existing  fund.  The  executor  would  have  been 
obliged  to  buy  a  sufficient  amount  of  stock  if  none  had  existed. 

All  the  cases  on  the  subject,  such  as  Oliver  y.  Oliver  (2),  Siiley 
V.  Perry  (3),  Bronsdan  v.  Winter  (4),  Vattghan  v.  Buck  (5),  Ashtan 
V.  Ashton  (6),  Bobinson  t.  Addison  (7),  Beihune  y.  Kennedy,  point 
to  the  necessity  of  finding  words  in  the  will  pointing  to  an  ex- 
isting fund. 


The  next  point  argued  was  as  to  what  passed  under  the  words, 
**  any  small  sum  remaining  in  the  bank  after  my  funeral  expenses 
are  paid." 

Mr.  Olasse,  Q.C.,  Mr.  /.  Pearson,  Q.C.,  and  Mr.  Shdheare,  for  the 
Plaintifi":— 

The  testatrix  must  haye  referred  to  her  bankers,  Messrs. 
Bosanquet  &  Co^  and  the  gift  carries  the  whole  of  the  balance 
standing  to  her  credit  at  their  bank  after  payment  thereout  of 
funeral  expenses. 

The  Vice-Chancellob  :— This  is  rather  like  the  gift  of  **all 

(1)  1  My.  &  Cr.  114.  (4)  Amb.  66. 

(2)  Law  Rep.  11  Eq.  506.  (5)  1  Ph.  75. 

(3)  7  yes.  522.  (6)  3  P.  Wms.  384. 

(7)  2  Beav.  515, 


YOCNG. 
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my  littie  property  and  effects "  in  HiU  v.  Tate,  which  was  before     V.-O.  BL 
me  on  the  16th  of  December,  1874.  1875 

Mr.  Higgins,  Q.O.,  and  Mr.  MUlar,  for  Heaihfidd  Totmg : —  _  v. 

The  terms  of  this  gift  leave  the  construction  too  indefinite  to  allow 
the  Court  to  say  that  the  Plaintiff  can  take  so  large  a  balance.  If 
there  had  been  only  a  small  balance  the  Plaintiff  might  have  taken 
it ;'  but  as  there  was  a  large  one  he  cannot  take  anything  at  all. 

Mr.  Bridowe,  Q.C.,  and  Mr.  Hemming,  for  Albinia  Davbeny : — 

The  testatrix,  having  previously  described  the  8t.  Martins 
Savings  Bank,  must  be  understood  as  referring  to  the  same  bank 
when  she  afterwards  alludes  to  her  bank :  WMer  v.  Ccrbelt  (1). 

Sib  B.  Malins,  V.O.  : — 

■ 

On  the  last  question  it  has  been  found  that  the  testatrix's  usual 
bankers  were  Messrs.  Bosanquel  dk  Co.,  and  I  think  it  must  be  pre- 
sumed that  she  intended  to  refer  to  them  by  the  words  in  question. 
As  to  Mr.  Bristotve's  argument,  I  think  if  she  had  meant  the 
savings  bank  she  would  have  said  so,  or  would  have  called  it  **  the 
said  bank." 

It  is  found  that  she  had  at  the  time  of  making  her  will  a  balance 
of  £480  at  her  bankers,  and  if  she  had  died  the  same  day  the 
balance,  after  payment  of  her  funeral  expenses,  would  have  be- 
longed to  the  Plaintiff. 

It  happened  that  she  lived  for  some  years  afterwards,  and  the 
balance  increased  to  £1373  Os.  10(2. ;  and  it  is  argued  that  because 
she  has  increased  the  balance  the  Plaintiff  must  take  nothing.  I 
adhere  to  my  former  decision  in  HiU  v.  Tafe,  where  it  was  argued 
that  the  expression  used  must  refer  simply  to  the  small  things 
about  the  testator.  In  my  opinion  I  must  reject  the  word  '^  small," 
and  read  the  clause  as  if  it  had  run  '^  any  sum  remaining  after  pay- 
ment of  my  funeral  expenses."  I  am,  therefore,  of  opinion  that 
the  Plaintiff  takes  the  whole  balance. 

On  the  question  whether  the  legacy  of  £4500  money  in  the 
funds  is  specific  or  general,  a  great  number  of  authorities  have 
been  cited ;  but  I  think  that  the  point  is,  after  all,  a  simple  one. 

(1)  Law  Bep.  16  Eq.  515. 
Vol.  XIX.  2  N  2 
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V.-C.  M.     The  principles  of  the  Court  are  plain.    If  a  testator  gives  a  ihing 
1875        which  he  has  as  ''  money  now  in  the  fonds/'  **  money  now  in  a 
Page       box/'  or  **  money  now  in  a  stocking/'  or  a  specific  chattel,  or  any- 
Youvo.     thing  which  can  be  distinctly  earmarkedi  as  the  thing  which  he 
"^^       intended  to  give,  that  is  a  specific  legacy.  Bat  if  he  gives  a  som  of 
money,  as  £10,000  consols,  without  saying  that  the  consols  are 
the  consols  as  they  now  exist,  and  it  merely  means  a  gift  of  so 
much  stock,  that  is  a  general  legacy;  and  if  he  has  not  £he 
amount  at  the  time  of  his  death,  it  is  provided  out  of  his  general 
estate,  so  that,  like  any  other  legacy,  it  must  be  paid  as  fieir  as  his 
assets  will  go.    The  consequence  of  this  is,  that  there  are  several 
advantages  which  a  specific  legatee  has,  and  there  are  several  dis- 
advantages to  which  he  is  exposed.    He  has  the  advantage  that  if 
the  assets  are  deficient,  he  takes  the  very  thing  bequeathed  to 
him  without  any  abatement.    On.  the  other  hand,  if  the  testator 
sells  the  thing  given,  the  legacy  fails  altogether.    That  is  a  very 
great  peril  to  which  he  is  exposed,  and  on  that  account  it  is  that 
the  inclination  of  the  Court  has  always  been  rather  against  than 
for  holding  legacies  to  be  specific. 

Now  with  regard  to  this  testatrix,  I  must  look  at  all  the  sur- 
rounding circumstances.  At  the  date  of  her  will  in  November, 
1S59,  she  had  a  sister  and  a  brother.  Her  sister,  it  is  adnutted, 
was  in  a  state  of  imbecility,  and  absolutely  incapable  of  making 
any  will  or  disposition  of  her  property ;  and  I  collect  from  all  I 
have  heard  that  the  testatrix  was  not  on  very  amicable  terms  with 
her  brother.  It  is  very  seldom  that  a  woman  who  has  a  brother 
makes  persons  such  as  uncles  and  aunts  and  cousins  the  donees  of 
her  property.  But  this  lady  gives  a  considerable  part  of  her  pro- 
perty to  her  cousin  Heaihfidd  Yowag^  and  another  considerable  part 
to  her  uncle,  the  Plaintiff,  from  which  circumstance  I  infer  that  she 
could  not  have  been  on  affectionate  terms  with  her  brother.  She 
may  have  thought  that  he  did  not  require  more  property,  but  such 
a  feeling  does  not  usually  induce  persons  to  prefer  their  more 
remote  relations.  These  things  are  only  material  in  order  to 
enable  the  Court  to  put  itself  into  the  position  of  the  testatrix,  and 
to  see  what  she  meant  by  the  words  of  her  will.  It  is  found  as  a 
fact  that  she  had  in  the  funds  a  sum  of  £4013  15s.  5{Z.,  and  there 
are  two  questions  that  arise :  first,  whether  the  legacy  is  specific,  and 
secondly,  whether  it  is  given  for  life  only,  or  absolutely  ?     I  pre- 


V. 
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finme  that  it  conld  not  have  been  her  object  to  give  her  sister  the     T.-0.  IL 
disposal  of  the  capital ;  because  I  must  attribate  to  her  the  know-        1875 
ledge  that  if  her  sister  died  her  brother  would  take  it  as  her  sole       p^ 
next  of  kin  (she  being  incapable  of  makmg  a  will) ;  but  it  is  highly 
probable  that  she  intended  to  increase  her  comforts  by  giving  her 
the  income  during  her  life. 

I  have  stated  what  I  apprehend  to  be  the  general  rule  as  to 
specific  legacies ;  and  it  is  admitted,  and  the  case  of  AjBkbm  v. 
Ashton  (1)  has  been  cited  to  me  to  shew^  that  the  gift  of  a  larger 
sum  of  stock  specifically  will  pass  a  smaller.    It  was  a  bequest  of 
£6000  Sauff^  Sea  Stock,  when  the  testator  only  had  got  £5300 
odd.  That  was  held  to  be  a  specific  legacy,  and  to  pass  the  £5300 
4Btook.    Therefore  the  bequest  of  £4500  stock  in  a  will  will  pass  a 
smaller  sum  if  the  testatrix  had  only  a  smaller  sum.    Did  she 
intend  to  direct  that  there  should  be  provided  for  her  sister  £4500, 
or  did  she  intend  to  give  the  fund  already  existing  ?  I  quite  agree 
that  the  will  may  mean  either.    Many  cases  were  cited  to  me, 
particularly  Bransdan  v.  WitUer  (2)  and  Sibletf  v.  Parry  (3),  where 
the  money  was  to  be  ^' transferred."    It  was  held  that  ''trans- 
ferred "  might  mean  that  which  the  executor  already  got  or  pro* 
cured  to  be  transferred  by  buying  it.    Lord  Eldon  came  to  the 
<»nclusion  that  the  legacy  was  not  specific,  that  the  woid  ''trans- 
ferred "  might  refer  to  that  which  had  already  been  or  might  be 
procured  to  be  transferred  by  buying,  although  his  own  opinion  was 
in  favour  of  construing  even  such  a  legacy  specific    Branedon  v. 
Winter  was  the  case  of  a  bequest  of  money  upon  a  particular 
security.    The  words  were,  "  I  give,  devise,  and  bequeath  unto  the 
said  William  Ikes  and  Oeorge  Ikes  the  sum  of  £2000  capital  stock 
in  the  8<ndh  Sea  Company^    It  is  not  "  now  "  in  that  company. 
If  the  testator  had  £2000  South  Sea  Stock,  he  may  very  well 
fluppose  him  to  have  meant  to  give  that  very  stock  that  he  had. 
A  representation  was  made  in  the  case  that  such  stock  was  not 
purchasable,  and  if  that  had  been  completely  proved,  it  would 
have  been  a  very  strong  circumstance  for  saying  that  the  tes- 
tator intended  to  give  that  which  he  then  had.    It  turned  out 
that  the  supposition  was  incorrect ;  and  it  was  simply  difficult  to 
procure,  and  it  was  just  as  if  the  gift  had  been  of  £1000  Gonsoli- 

(1)  3  P.  Wm  384.  (2)  Amb.  56.  (3)  7  Ves.  622. 

2  ^^2  2 
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y.-O.  M.*  dated  Bank  Annuities.  Now,  if  the  ibnn  of  expression  here 
1875  means  money  already  in  the  funds,  the  legacy  is  specific,  but  if  it 
p2^       only  means  money  to  be  bought  in  the  funds,  it  is  general.    Fam 

TouNo  ^^  opinion,  looking  at  the  situation  of  the  testatrix,  that  she  in* 
"^^  tended  it  to  mean  ''my  money  in  the  funds,"  that  is,  money 
already  in  the  funds.  She  did  not  intend  the  money  to  be  bought 
in  the  funds,  but  she  intended  to  giye  the  money  which  was 
then  in  the  funds.  In  coming  to  that  conclusion,  I  may  say  that 
the  cases,  no  doubt,  are  many  of  them  very  dose,  and  the  distinc- 
tions refined ;  but,  considering  all  the  surrounding  circumstances,. 
I  come  to  the  conclusion  that  she  intended  to  giye  to  her  sister  for 
her  life  the  whole  of  the  money  she  had  in  the  funds,  except  the 
£536  which  was  given  to  Mr.  HecUhjield  Young  specifically.  I 
come,  therefore,  to  the  conclusion  that  this  is  a  specific  and  not  a 
general  legacy. 

Then  as  to  the  question  whether  this  fund  is  giyen  absolutely  ot 
,  for  life,  I  agree  with  all  that  has  been  stated  to  the  effect  that  the 
rules  of  this  Court  are  perfectly  settled  that  an  indefinite  gift 
of  the  interest  of  money  wiU  pass  the  capital,  or  an  indefinite  gift 
of  rents  and  profits  of  real  estates  will  pass  the  fee  simple.    For- 
merly it  would  not  pass  more  than  a  life  estate  without  words  of 
inheritance,  but  we  do  not  want  words  of  inheritance  now.    It  is 
the  land  which  produces  the  rents  and  profits,  and  they  being 
given  indefinitely  will  pass  the  entire  interest    But,  looking  to 
all  the  circumstances,  nothing  is  more  improbable  than  that  the 
testatrix  intended  to  give  to  her  imbecile  sister  the  corpus  of  the 
£4500.    If  the  will  had  stopped  at  the  words  ^*  the  interest  of 
£4500  money  in  the  funds  for  her  absolute  use  and  benefit,"  I 
should  have  been  bound  to  come  to  the  conclusion  that  the  sister 
took  the  property  absolutely.    But  every  part  of  the  will  must  be 
looked  at,  and  the  only  funded  property  being  this  sum  of 
£4013  158.  5d.  and  the  £536  which  is  specifically  bequeathed,  the 
testatrix,  in  another  part  of  the  will,  says,  ^  I  give  to  Heathfidd 
Young  the  funded  property.''     After  the  gift  of  the  £4500  funds 
for  her  absolute  use  and  benefit,  she  says,  '^  I  also  give  my  sister 
Albinia  Martina  Bendy  all  my  household  furniture,  linen,  glass, 
china,  and  books,  wardrobe,  and  at  her  decease  to  Mary  Ann 
Harris.^    She  gave  the  furniture  to  her  sister  in  order  that  she 
might  be  more  comfortable,  and  then  she  says  '^  at  her  decease/* 


V. 
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that  IB,  her  sister's  decease,  "to  Mary  Ann  Harris.*^    The  sister     V.-O^M. 
is  to  haye  the  famiture  for  life,  and  then  it  i)  to  go  to  Mary  Awn       1875 
Harris^  and  at  the  same  period  of  her  decease  she  fi:2^es  the  funded       p^q, 
property  by  giving  it  to  Mr.  Heathfidd  Young. 

Upon  the  whole,  there  is  quite  enough  to  take  this  case  out  of 
those  which  make  an  indefinite  gift  of  interest  a  gift  of  the  capital 
because  the  capital  is  after  death  given  in  another  way.  I  come 
to  the  conclusion,  therefore,  that  it  is  a  specific  legacy,  and, 
secondly,  that  she  intended  it  for  her  sister  for  life  only,  and  that 
the  reversion  passed  to  Mr.  Heaihfield  Young. 

Solicitors:  Mr.  Henry  Gover;  Messrs.  Baven  dt  Hare;  Messrs. 
Woodbridffe  dt  Sons  ;  Messrs.  Watson  &  Sons. 


DOSS  V.  SECRETARY  OF  STATE  FOR  INDIA  IN  y.-o.  M. 

COUNCIL.  1875 

[1874    D.    84.]  Afafer8r9,10. 

AnneaxUion  of  i?ie  Kingdom  of  Oudh — Bights  of  the  East  India  Company —        """" 
Sovereign  Act  of  State —  Want  of  Jurisdiction — Improper  Trtbunal'^Demurrer, 

The  Plaintififa,  who  represented  certain  creditors  of  the  King  of  Oudh  in 
respect  of  a  debt  contracted  in  1794,  sued  the  Secretary  of  State  for  India^ 
claiming  to  be  entitled  to  a  charge  npon  the  revenue  of  the  territory  of 
Oudh:-^ 

Eeld,  upon  demurrer,  that  as  the  debt  was  one  which  there  were  no  means 
of  enforcing  against  the  Bang  of  Oudh  before  the  annexation  in  1856,  neither 
could  it  have  been  enforced  after  the  azmexation  f^ainat  the  East  India 
Company : 

Held,  also,  that  the  annexation  of  Oudh  having  been  a  sovereign  act  of 
State  by  the  East  India  Company  as  trustees  for  the  British  Government, 
that  act  could  not  be  reviewed  by  any  municipal  Court,  and  the  bill  was 
therefore  not  sustainable  : 

Heldf  also,  that  the  Plaintiffs  being  natives  of  India,  the  subject-matter 
being  in  India,  and  the  Defendant  being  capable  of  being  sued  in  India,  an 
English  Court  of  Equity  was  not  the  proper  tribunal  to  try  the  question 
between  the  parties : 

Held,  also,  that  the  staleness  of  the  demand  and  the  impracticability  of 
giving  effect  to  any  declaration  of  right  were  grounds  for  allowing  the 
demurrer. 

xHE  bill  stated  that  in  the  years  1794  and  1795  Monohvr  Doss 
and  Dtoarka  Doss  carried  on  the  business  of  bankers  at  Calcutta^ 
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y.-O.M.  and  during  those  years  the  said  bankers  advanced  large  sums 

1875  of  money  to  the  Nawab  Asophoo  Dowlah  for  the  purposes  of  the 

j)oegi  State  of  Oudh. 
a      ^'  The  advances,  which  amounted  in  the  whole  to  846.700  rupees, 

Seobxtabt  of  ^  ^  »  X-     -» 

State  FOB    were  made  upon  memoranda  stating  that  the  several  sums  were 

India  ts 

CouNaL.  lent  for  the  use  of  the  Nawab,  and  it  was  agreed  that  such  sums 
.  should  be  paid  out  of  the  revenue  of  the  territories,  with  interest 
varying  in  the  memoranda  from  2  to  3  rupees  per  cent  per  month, 
and  one  of  the  memoranda  described  the  money  as  payable  out  of 
the  revenue  of  the  territories  for  a  particular  year.  The  claim 
made  by  this  bill  applied  to  the  advances  made  by  Dtcarka  Doss, 
and  the  four  Plaintiffs  to  this  suit  were  alleged  to  be  the  sole  heirs 
and  next  of  kin,  according  to  the  Hindoo  law,  of  Dwaria  Doss.  The 
bill  further  stated  that  these  sums  of  money  were  lent  to  the  Nawab 
of  Oudh  for  the  purpose  of  discharging  certain  arrears  due  to  the 
Hast  India  Company. 

In  the  year^l795,  in  consequence  of  an  attempt  on  the  part  of 
the  East  India  Company  to  ascertain,  for  the  purpose  of  having 
the  same  piaid  ofi^  the  amount  of  the  debts  due  by  the  Grovemment 
of  Oudh,  a  list  was  prepared  by  the  late  Prime  Minister,  JXckaU 
Boy,  by  the  direction  of  the  Nawab,  which  list  contained  the  follow- 
ing sums : — 236,000  rupees  to  Monohur  Doss,  and  223,128  rupees 
to  Dtoarka  Doss  ;  and  these  sums,  together  with  interest,  were  after- 
wards stated  as  925,056  rupees.  The  British  Besident  at  Oudh  then 
pledged  himself  that  all  the  creditors  of  the  Nawab  should  be  paid. 
In  1796  all  the  European  creditors  mentioned  in  the  list  were  paid, 
and  the  claims  of  many  of  the  native  creditors  were  compounded, 
but  the  agent  on  behalf  of  DwarJca  Doss  refused  to  accept  a  com- 
promise, and  this  claim  remained  unadjusted.  In  1797  the  Nawab 
Asophoo  Dowlah  died,  and  after  a  temporary  occupation  of  the 
throne  by  Mirza\AUee,  who  was  deposed,  Saardut  AUee,  a  brother  of 
the  deceased  Nawab,  was  placed  on  the  throne  by  the  Governor- 
(General  of  India.  At  the  time  of  Asophoo^s  death  the  subsidy 
payable  by  him  to  the  British  Government  was  dS500,000  per 
annum,  and  this  was  afterwards  increased  by  arrangement  to 
£760,000  per  annum,  and  he  was  to  pay  the  just  debts  of  the  late 
Nawab  within  three  years  from  that  date.  All  the  daims  were 
settled  by  the  Nawab  except  those  of  the  said  bankers.    In  1801 
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the  Ecui  India  Company  were  continually  pressing  npon  the  Nawah     Y.-a  M. 
for  the  delivery  over  to  the  English  of  at  any  rate  some  portion  of       1875 
his  territories^  and  in  one  of  the  despatches  the  Goyemor-General       Does 
stated  to  the  Nawab  as  an  argument  in  feiYonr  of  his  giving  up  8^^^^^^^-  ^^ 
all  his  provinces  to  the  Company,  "Your  Excellency  would  be    State  for 
exonerated  from  a  heavy  but  just  burthen,  the  debts  of  your  pre-    Gounoiu 
decessor ;"  and  the  (jovemor-General  engaged,  on  the  part  of  the        "~ 
Company,  to  discharge  these  debts. 

On  the  10th  of  November,  1801,  Lord  WeUesley  entered  into 
a  treaty  with  Saardut  AUee,  by  which  he  obtained,  in  lieu  of 
subsidy  to  the  British  Government,  the  cession  of  a  portion  of 
his  territory  producing  an  annual  revenue  exceeding  £1,352,000, 
thereby  decreasing  the  means  of  the  Oudh  Government  to  pay 
creditors,  and  taking  away  territory  the  revenues  of  which  were, 
as  to  some  of  the  above  securities,  specially  pledged  to  Dwarka 
Doss. 

In  1809  the  claimants,  DirarAra  Doss  and  Monohur  Doss,  appointed 
a  Mr.  Prendergast  as  their  agent,  for  the  purpose  of  pressing  their 
claims  upon  the  notice  of  the  Directors  of  the  East  India  Company. 
Various  applications  and  proceedings  were  subsequently  taken  by 
Mr.  Prendergast^  by  petitions  and  memorials,  up  to  the  year  1814, 
when  he  made  an  application  to  the  Grovemor-General,  the  Earl  of 
Moira,  and  on  that  occasion  he  applied  to  the  Marquis  WeUesley, 
who  wrote  a  letter  to  the  Earl  of  Moira  containing  the  following 
passages  respecting  the  claims,  of  the  bankers : — 

*^  The  details  of  the  case  are  fully  stated  in  the  memorial  and  in 
other  documents,  which  will,  of  course,  be  submitted  to  your  Excel- 
lency's judgment.  It  will  therefore  be  sufficient  for  me  to  assure  you 
that,  after  full  consideration  of  the  whole  matter,  my  decided  opinion 
was  that  the  memorialists  were  entitled,  in  justice  and  equity,  to 
the  full  amount  of  their  claims,  and  that  it  was  the  duty  of  the 
Supreme  Government  to  urge  the  demand  on  the  Nawab  of 
Oudh  with  all  the  force  which  the  delicacy  of  such  question 
might  admit."  And  after  further  observations  he  concluded 
thus :  ''  I  repeat  to  your  Excellency  my  entire  conviction  of  the 
strength  of  this  claim,  and  the  propriety  of  urging  it  upon  the 
consideration  of  the  Nawab  Vizier,  who,  I  trust,  will  be  induced 
to  discharge  so  clear  a  debt  of  honour,  especially  as  it  stands 
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V.-c.  M.     absolutely  distinct  from  any  other  demand  of  any  other  creditor  of 
1875        the  State  of  Oudhr 

Doss  On  the  1st  of  January,  1816,  the  Earl  of  Moira,  having  taken 

Seobetaby  of  the  claims  of  the  bankers  into  consideration,  wrote  a  minute  upon 
^iNw^  w*    the  subject,  in  which  he  distinctly  recognised  the  justice  of  the 
Council,     claims  put  forward,  and  considered  them  entitled  to  all  the  assist- 
ance which  the  GoTemment  could  afford  them. 

In  October,  1816,  the  Resident  at  LueJcnow  wrote  to  the  Nawab 
on  the  subject  of  these  claims,  stating  that  the  justice  of  them  was 
entirely  admitted  by  the  British  G-ovemment.  In  November,  1816, 
the  Government  of  Bengal  sent  a  despatch  to  the  Gourt  of  Directors 
of  the  East  India  Company^  bringing  under  their  notice  the  claims 
of  the  bankers  which  had  been  repudiated  by  the  Nawab,  and 
urging  the  Directors  to  interfere  and  use  their  influence  in 
obtaining  a  settlement.  To  this  despatch  the  Directors  answered 
that  they  must  decline  any  interference  in  the  matter,  and  they 
directed  the  Government  of  Bengal  to  rest  satisfied  with  what  had 
been  done,  and  to  abstain  from  any  further  proceedings  in  relation 
to  the  claims.  In  January,  1829,  Mr.  Prendergast  presented  a 
memorial  to  the  Board  of  Control,  who  declined  to  interfere  on 
behalf  of  the  claimants.  In  December,  1831,  he  presented  another 
memorial  to  the  Board,  and  in  April,  1832,  the  President  of  the 
India  Board  requested  the  East  India  Company  to  prepare  a 
despatch  directing  the  Governor-General  in  Council  to  write  to 
the  King  of  Ovdh  on  the  subject,  and  to  instruct  the  Resident  to 
verbally  explain  to  his  Majesty  ^*  the  grounds  on  which  the  British 
Government  felt  themselves  constrained  to  press  upon  his  serious 
attention  a  claim  which  ought  to  have  been  discharged  thirty 
years  ago,  and  which  the  agents  of  the  parties  have  not  ceased  to 
prosecute  to  the  utmost  of  their  power,  both  in  India  and  this 
country."  This  despatch  the  Directors  of  the  Ead  India  Company 
refused  to  prepare.  A  full  despatch  was  then  written,  which  the 
Government  directed  the  East  India  Company  to  forward  through 
the  Governor-General  to  the  King  of  Oudh ;  but  the  Directors 
distinctly  refused  to  send  such  despatch.  In  consequence  of  this 
refusal,  a  rule  nisi  was  applied  for  in  the  Court  of  Queen's  Bench 
by  the  Attorney-General,  calling  upon  the  Court  of  Directors  to 
shew  cause  why  a  mandamus  should  not  issue  to  compel  them  to 
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send  to  the  Govemor-General  the  despatch  in  question ;  but  no     V.-G.  M. 
further  application  was  made  to  the  Court  upon  the  subject.  1875 

On  the  7th  of  February,  1856,  the  Kingdom  of  Oudh  was       doss 
annexed  to  the  British  possessions  of  India  under  the  Grovemment  seobbJ^y  of 
of  the  East  India  Company.    On  the  17th  of  March,  1857,  the    State  fob 
Oourt  of  Directors,  in  obedience  to  an   order  of  the  House  of     Covnoil. 
Commons,  made  a  return  shewing  the  names  of  all  creditors  of  the       *^ 
State  of  Otidh,  in  which  was  included  the  claim  of  the  Plainti£& 
for  1,158,700  rupees  with  interest,  and  on  the  12th  of  May,  1857, 
the  President  of  the  Board  of  Control  announced  to  the  House  of 
Commons  that  all  public  and  bondfde  claims  against  the  State  of 
Ovdh  would  be  paid  and  satisfied  out  of  the  revenues  of  the 
country. 

On  the  17th  of  June,  1857,  the  East  India  Company  wrote  to  the 
Govemor-General  directing  him,  with  as  little  delay  as  possible,  to 
cause  all  lond  fide  claims  against  the  late  Native  Government 
of  Oudh  to  be  investigated  and  reported  upon  either  by  the 
Financial  Commissioners  of  Oudh  or  by  some  officers  specially 
appointed  for  that  purpose,  acting  under  the  orders  of  the  Chief 
Commissioners,  and  on  the  5th  of  July,  1858,  Lord  Stanley^  the 
then  Secretary  of  the  Board  of  Control,  stated  in  the  House  of 
Commons  '^  that  the  transfer  of  the  revenues  of  the  Kingdom  of 
Oudh  to  Ghrea;t  Britain  did  carry  with  it  a  liability  for  such  debts 
of  the  former  government  as  were  fairly  and  justly  contracted." 

On  the  2nd  of  August,  1858,  the  Act  for  the  better  government 
of  India  was  passed,  and  on  the  Ist  of  November,  1858,  the 
government  of  the  territories  of  India  was  assumed  by  proclama- 
tion by  the  Queen.  During  the  year  1860  a  further  memorial 
was  presented  to  the  Secretary  of  State  for  India  by  Mr.  Pren* 
dergast  in  support  of  the  Plaintiffs'  claims,  in  which  all  the  various 
admissions  of  the  justice  of  these  claims  by  the  successive  Go- 
vernors-General and  Ministers  of  State  were  set  out;  and  in  pur- 
suance of  further  directions  from  the  Home  Government,  a  com- 
mission was  appointed  in  India  for  inquiring  into  and  reporting 
upon  the  claims  preferred  against  the  late  Native  Government  of 
Oudh^  when  the  particulars  of  the  Plaintiffs'  claims  were  handed 
in  to  the  commission. 

On  the  5th  of  April,  1867,  the  said  Commissioners  made  their 
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Y^.  M.     report,  the  effect  of  which  was  that  it  had  been  sufBciently  proved 
1875       before  them  that  the  sum  of  569,127  rupees  was  due  from  the 
p^       Nawab  Yizier  to  the  house  of  Dwarha  Boss  Maleechund  for  prin- 
Secebtabt  of  ^^P*^  money  lent ;  that  there  was  nothing  to  lead  to  the  inference 
State  fob    that  any  part  of  this  money  was  paid  by  the  Nawab  Vizier  be- 
CouKciL.     tween  April,  1796,  and  his  death  in  1797 ;  and  there  was  nothing 
""■"       to  shew  that  any  money  had  ever  been  received  by  the  creditors 
on  account  of  the  debt.    As  to  the  sum  of  345,999  rupees,  entered 
under  the  name  of  Mtmsaram^  the  agent  of  Dwarha  Doss,  there 
appeared  no  reason  to  doubt  that  the  same  was  borrowed  for  the 
service  of  the  State,  and  that  the  debt  was  contracted  in  the  adminis- 
tration of  public  afiairs.    The  amount  of  223,128  rupees,  entered 
under  the  name  of  Dwarka  Boss  Moteechund,  appeared  to  have 
been  appropriated  for  the  use  of  the  Dooab,  which  meant  animals, 
quadrupeds,  cattle,  or  beasts,  and  they  could  not  say  that  the  bond 
on  the  face  of  it  shewed  that  the  money  was  lent  for  the  purpose 
of  the  State.    It  also  appeared  from  the  said  report  that  the  Com- 
missioners expressed  their  opinion  that  the  claims  on  behalf  of 
Bwarka  Boss  Moteeehwnd  had  been  repudiated  by  the  Native  Govern- 
ment of  Oudh. 

The  Plaintiffs  by  their  bill  submitted  that  the  Commissioners 
came  to  a  wrong  conclusion  as  to  the  repudiation  by  the  Native 
Government  of  Oudh ;  and  further,  that  the  Commissioners  were 
.  without  jurisdiction  to  investigate  that  subject,  or  to  adopts  on 
behalf  of  Her  Majesty's  Government,  an  act  of  repudiation  com- 
mitted by  a  former  sovereign,  which  when  first  suggested  had 
been  emphatically  reprobated  by  the  Governor-General  of  India; 
that  inasmuch  as  all  their  claims  stood  on  the  same  footing  as 
their  claim  for  345,999  rupees  expressly  found  due  to  them,  and 
inasmuch  as  their  claims  were  by  the  finding  of  the  Commissioners 
declared  to  be  (provided  the  same  were  not  extinguished  by  any 
valid  repudiation)  real  and  unpaid  claims  against  the  State  of 
Oudhy  the  Plaintiffs  ought  to  be  declared  entitled  to  payment  of 
all  their  said  claims  with  interest. 

The  bill  further  stated  that  the  amount  of  net  revenue  deri?ed 
by  Her  Majesty  from  the  territories  of  the  Kingdom  of  Owlh  was 
£1,375,329  per  annum. 

The  bill  prayed  a  declaration  that  the  documents  above  men- 
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tioned  created  a  charge  on  the  revenues  derived  from  the  terri-     y.-G.  M. 
tones  forming  the  Kingdom  of  Oudh,  and  that  the  Secretary  of       1875 
State  for  India  in  Conncil  might  be  declared  bable  to  pay,  and       doss 
might  be  ordered  to  pay,  to  the  Plaintiffi,  out  of  the  property  sbcbetaby  of 
and  effects  vested  in  Her  Majesty  for  the  purposes  of  the  (xovern-    Statb  fob 
ment  of  India  under  the  Act  21  &  22  Vict  c.  106,  the  amount     Council. 
due  on  the  said  documents,  with  such  interest  as  this  Court,  on  a 
due  consideration  of  all  the  circumstances  of  the  case,  might  deem 
equitable  and  just    That  an  account  might  be  taken  of  what  was 
due  and  owing  to  the  Plainti&,  and  the  Defendants  might  be 
ordered  to  pay  the  Plaintiffs  the  costs  of  the  suit. 
The  case  came  on  upon  demurrer  to  the  bill. 

Mr.  Fiizjames  Stephen^  Q.C.,*^and  Mr.  Macnaghten  (the  Attorney- 
Oenerai  (Sir  JB.  BaggaUay)  with  them),  for  the  demurrer : — 

The  demurrer  to  this  bill  raises  four  prmcipal  questions,  namely, 
want  of  equity,  want  of  jurisdiction,  that  the  claim  is  barred  by 
the  Statute  of  Limitations,  and  that  the  question  is  res  adjudieaJta, 

From  the  statements  in  the  bill,  it  appears  that  the  right  of 
these  claimants  was  acknowledged  to  be  just  and  equitable  by  the 
Ea«t  India  Company,  by  several  Governors-General  of  India,  and 
by  the  Home  Grovemment,  and  the  claims  were  frequently  pressed 
upon  the  Nawab,  but  he  never  did  pay  them,  and  never  acknowr 
ledged  them  to  be  due,  and  it  was  fifty-six  years  ago  that  the  East 
India  Company  refused  any  longer  to  press  the  claims  against  the 
King  of  Oiidh.  The  fact  was  that  the  claims  were  repudiated  by 
a  sovereign  State,  and  there  was  no  process  by  which  the  debt 
could  be  enforced  against  the  State.  All  that  can  be  said  for  it  is 
that  it  was  a  moral  obligation  not  enforceable  by  law,  and  certainly 
not  by  an  English  Court  of  Equity. 

The  case  made  by  the  bill  is  that  this  claim  was  a  charge  upon 
the  revenues  of  Oudh.  The  principle  upon  which  the  bill  proceeds 
is  that  the  King  of  OucOh  was  not  liable  to  pay  anything,  but  that 
the  debt  was  treated  as  a  debt  of  honour.  It  is  now  admitted  that 
but  for  the  combined  effect  of  the  Act  of  Annexation  and  the  Act 
of  21  &  22  Yict  c.  106,  by  which  the  Queen  assumed  the  govern- 
ment of  India,  the  Plaintiffs  would  have  no  claim ;  that  is  to  say, 
that  before  the  annexation  they  would  have  no  claim,  but  after 
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y.-C.  M.  annexation  they  might  sne  the  English  Grovemment.  Therefore, 
1875  at  the  time  the  money  was  lent,  in  IIM^  there  was  no  liability, 
l>o6s  but  on  the  annexation  the  liability  arose.  The  Ectst  India  Com- 
Becbetabt  or  P^^V  ^1^^  two  positions ;  on  the  one  hand,  it  was  a  great  trading 
Statb  fob  corporation,  having  liabilities  of  vast  importance.  Then  they  had 
CouKoiL.  accorded  to  them  a  de  facto  dominion  over  large  tracts  of  country. 
Oudh  was  one  of  the  provinces  of  the  empire  of  Delhi,  but  in  1819 
the  King  of  Oudh  was  recognised  as  an  independent  sovereign,  and 
continued  so  until  February,  1856,  when  his  territories  were 
annexed  to  the  British  dominion.  The  legal  position  of  the 
British  Government  and  the  East  India  Company  is  shewn  by 
many  Acts  of  Parliament  The  preamble  to  the  Act  21  & 
22  Yict.  c.  106,  states  that  the  territories  under  the  govern- 
ment of  the  East  India  Company  were  held  in  trust  for  Her 
Majesty  until  Parliament  should  provide  otherwise.  And  there 
are  many  other  Acts  shewing  the  position  of  the  Government. 
In  fact,  therefore,  the  Company  were  trustees  for  Her  Majesty. 
Powers  were  delegated  to  the  Company  for  periods  of  twenty 
years  at  a  time  till  the  Act  of  1858.  The  acts  which  were 
done  by  the  Company  in  the  capacity  of  trustees  for  the  English 
Government,  must  be  held  to  be  as  much  acts  of  Btate.as  if  done 
by  the  Government  of  India.  This  was  laid  down  in  Buron 
y.  Denman  (1).  There  the  defendant,  Captain  Denman,  was 
ordered  to  proceed  with  an  armed  force  to  obtain  the  liberation  of 
two  British  subjects  who  were  detained  as  slaves  at  the  Ocdinas  by 
the  king  of  that  country.  He  was  to  use  force  for  this  purpose, 
and  in  doing  so  he  destroyed  some  of  the  property  of  the  plaintifi^ 
who  sued  the  defendant  for  damages ;  and  it  was  held  that  the 
ratification  of  the  defendant's  act  by  the  Ministers  of  State  was 
equivalent  to  a  prior  command,  and  rendered  it  an  act  of  State  for 
which  the  Crown  was  alone  responsible.  So  in  this  case  the  acts 
of  the  East  India  Company,  in  exercising  public  and  political 
power,  were  acts  which  were  afterwards  recognised  by  our  Govern- 
ment, and  they  became  acts  of  State  for  which  the  Crown  alone 
was  responsible,  and  they  cannot  be  called  in  question  by  any 
Court  of  justice.  Their  only  remedy,  if  they  have  any,  is  by 
petition  of  right  to  the  Queen. 

(1)  2  Ex.  167. 
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The  case  of  Secretary  of  State  in  Council  for  India  v.  Kamachee  v.-O.  M. 
Boye  Sahdba  (1)  is  another  authority  upon  this  point,  where  it  was       1875 
held  that  an  act  done  by  an  agent  of  the  Govemmenty  being  rati-       ]^ 
fied  and  adopted  by  the  Govemment.  was  equivalent  to  previous  „      ^* 

^  'f  »  1  r  Seobetabt  of 

authority,  and  that  transactions  of  independent  states  between    State  fob 
each  other  are  governed  by  other  laws  than  those  which  municipal     council. 
Courts  administer,  such  Courts  having  neither  the  means  of  decree-  , 

ing  what  is  right,  nor  the  power  of  enforcing  any  decision  which 
they  may  make. 

That  case  was  followed  by  Sirdar  Bhagwam,  Singh  v.  Secretary 
of  State  for  India  (2),  where  an  estate  being  seized  by  the  Crown 
by  its  right  of  conquest  and  not  by  virtue  of  any  legal  title,  such 
seizure  was  regarded  as  an  act  of  State,  and  not  liable  to  be  ques- 
tioned by  a  municipal  Court 

The  Ndhdb  of  the  Camatic  v.  East  India  Company  (3)  was  a  bill 
filed  by  the  Nabob  of  the  CanuUie  against  the  East  India  Com" 
pany  for  discovery  and  account  of  rents  and  profits  of  his  terri- 
tories while  in  their  possession  as  security  for  debt,  and  for  the 
balance,  submitting  to  pay  it  if  against  him,  A  plea  that  the 
transaction  took  place  between  the  plaintiff  and  the  defendants 
in  respect  of  their  sovereign  powers  was  overruled ;  but  on  an 
appeal  reported  (4),  the  bill  was  dismissed  on  the  ground  that 
political  treaties  between  a  sovereign  State  and  subjects  of  the 
Crown  of  Great  Britain,  acting  as  an  independent  State  under 
powers  granted  by  charter  and  Act  of  Parliament,  are  not  a  subject 
of  municipal  jurisdiction. 

The  question  was  also  decided  in  Duke  of  Brunswick  v.  King  of 
Hanover  (5).  There  it  was  held  that  the  King  of  Hanover^  who 
was  also  a  British  subject,  and  was  in  England  at  the  time,  exer- 
cising his  rights  as  such  subject,  could  not  be  made  to  account  in 
the  Court  of  Chancery  for  acts  of  State  done  by  him  in  Hanover  and 
elsewhere  abroad,  in  virtue  of  his  authority  as  a  sovereign,  and  not 
as  a  British  subject.  In  that  case,  in  the  House  of  Lords,  Lord 
Campbdl  (6)  expressed  himself  thus :  *^  I  have  the  most  sincere 
deference  for  the  Court  of  Chancery  acting  within  its  jurisdiction. 

(1)  7  Moo.  Ind.  Ap.  476.  (4)  2  Ves.  56. 

(2)  Law  Rep.  2  Ind,  Ap.  38.  (5)  6  Beav.  1. 

(3)  1  Ves.  371.  (6)  2  H.  L.  C.  27. 
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y.-G.  M.  .   I  belieye  there  never  was  a  tribunal  established  in  any  conntry 

1875        which  is  more  entitled  to  respect ;  but  still  there  are  limits  to  its 

Doss       jurisdiction.    It  cannot  do  everything.    The  Lord  Chancellor,  I 

SECRrrABY  OF  P^^s^^"^®!  would  uot  grant  an  injunction  against  the  French  Be- 

Statb  fob    public  marching  an  army  across  the '  Bhine  or  the  Alps.    The 

Council.     Court  of  Chancery  must  be  kept  within  its  jurisdiction,  and  thea 

I  am  sure  it  confers  the  highest  benefits  upon  the  community." 

After  the  Kingdom  of  Oudh  was  annexed,  the  King  could  have 
had  no  right  to  file  a  bill  in  this  Court  against  Lord  DaUunurie,  the 
then  Govemor-Greneral,  calling  on  him  to  account  and  to  surrender 
up  the  territory  of  Oudh.  Whatever  was  done  in  annexing  Oudh, 
it  would  be  wrong  to  say  that  the  Company  had  any  liability  for 
that  act.  The  annexation  of  Oudh  was  an  act  of  war,  and  the 
effect  was  that  the  Nawab  should  be  deposed,  and  his  government 
should  be  that  of  our  government. 

The  King  of  Oudh  gave  way  to  the  power  of  England,  and  the 
revenues  came  to  be  administered  by  this  country.  The  liabilities 
of  Oudh  became  liabilities  which  could  be  enforced^  only  by  the 
will  of  the  annexing  power. 

It  is  true  that  the  ruling  powers  of  India  from  time  to  time 
were  of  opinion  that  the  liabilities  of  Oudh  ought  to  be  paid,  but 
there  was  no  obligation  on  our  part  to  do  so,  beyond  what  was  a 
mere  moral  obligation,  and  there  is  no  power  in  any  Court  to 
compel  payment  There  is,  therefore,  a  complete  want  of  equity 
in  this  bill. 

We  contend  that  the  East  India  Company  could  not  have  been 
sued,  because  what  they  did  was  in  exercise  of  the  sovereign  power 
of  the  Queen.  We  say  there  could  have  been  no  claim  against 
the  Company  before  the  annexation,  and  the  right  they  now  put 
forward  only  commenced  in  1856.  Then  they  had  all  that  time 
from  1856,  when  they  might  have  sued  the  Company,  or  nught 
have  taken  the  proper  course  of  presenting  a  petition  to  the 
Crown. 

Then  as  to  want  of  local  jurisdiction,  we  will  first  consider  for 
what  purpose  the  Government  is  placed  in  the  position  of  the 
Company.  The  Act  of  21  &  22  Vict.  c.  106,  by  which  the  govern- 
ment of  India  was  transferred  to  Her  Majesty,  enacted  by  the 
39th,  40th|  and  41st  sections,  that  all  real  and  personal  pioperty 
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of  the  Eatt  India  Company  should  vest  in  Her  Majesty  for  the     V.-0.  M. 
purposes  of  the  government  of  India;  and  powers  of  sale  and        1875 
purchase,  and  right  to  enter  into  contracts,  were  vested  in  the       Dofls 
Secretary  of  State  in  Conndl,  the  expenditure  of  the  revenues  gioBSTABT  of 
of  India  being  subject  to  the  control  of  the  Secretary  of  State  in    ^^^^  ^^ 
GounciL  Cowaiu 

Then  the  65th  section  enacts  that  the  Secretary  of  State  in 
Council  may  be  sued  as  well  in  India  as  in  England,  and  all 
persons  shall  have  the  same  remedies  and  proceedings,  legal  and 
equitable,  against  the  Secretary  of  State  in  Oouncil  of  India,  as 
they  would  have  had  against  the  Company  ;  and  the  property  and 
effects  thereby  vested  in  Her  Majesty  for  the  purposes  of  the 
government  of  India  should  be  subject  and  liable  to  the  same 
judgments  and  executions  as  they  would  while  vested  in  the  Com- 
pany have  been  liable  to  in  respect  of  debts  and  liabilities  law- 
fully contracted  and  incurred  by  the  Company ;  and  by  the  71st 
section  the  Company  were  not  to  be  liable  in  respect  of  any  daim, 
demand,  or  liability  which  should  have  arisen  or  might  thereafter 
arise  out  of  any  treaty,  contract,  grant,  engagement,  or  fiduciary 
obligation  incurred  or  entered  into  by  the  Company  before  the 
passing  of  the  Act. 

By  a  subsequent  Act,  22  &  23  Vict,  c  41,  the  previous  Act  was 
amended  for  the  purpose  of  removing  doubts  which  had .  arisen  as 
to  the  40th  section  of  the  other  Act,  and  it  was  then  provided  that 
the  Local  (xovemment  of  India  should  have  the  same  power  to  enter 
into  and  execute  contracts  and  assurances  in  India,  on  behalf  of 
the  Secretary  of  State  in  Council,  as  before  the  commencement  of 
the  Act  they  were  competent  to  enter  into  and  execute,  on  behalf 
of  the  East  India  Company. 

These  Acts  therefore  shew  that  the  Secretary  of  State  may  be 
sued  in  India,  and  the  proper  mode  of  suing  is  by  a  petition  of 
right,  as  in  Thomas  v.  The  Q/ueen  (1),  where  it  was  decided  that  a 
petition  of  right  would  lie  for  a  breach  of  contract  resulting  in  un- 
liquidated damages.  We  submit  that  the  only  liabilities  for  which 
the  Secretary  of  State  can  be  sued  are  contracts  entered  into  by 
the  Company  as  a  trading  company,  bat  they  never  could  be  liable 
for  what  they  did  in  their  public  capacity. 

(1)  Law  Bep.  10  Q.  B.  31. 
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y.-0.  IL         Assaming,  however,  that  any  Bach  liability  exists,  then  we  say 

1S75        that  under  any  circnmstances  there  can  be  no  jurisdiction  in  any 

p^       Gomi;  in  this  country  over  a  matter  which  took  place  in  India^ 

Sbobitab    w  ^®  parties  are  foreigners,  and  the  subject  claimed  is  foreign,  and 

State  vob    the  proper  Court  for  deciding  such  a  question  is  the  High  Court  of 

India  in 

Council.  Calcutta^  from  which  there  is  an  appeal  to  the  Privy  Council  in 
this  country.  If  such  a  claim  were  to  be  entertained  by  the 
Courts  in  England,  it  would  be  impossible  to  see  a  limit  to  the 
applications  of  a  similar  nature  by  all  the  Indian  creditors  who 
might  think  fit  to  set  up  a  claim  against  the  Government. 

This  point  has  been  decided  in  many  cases.  In  Matthaei  v.  Oo- 
lUzin  (1)  it  was  held  that  you  could  not  sue  a  foreigner  in  this 
country  in  respect  of  property  situate  abroad,  and  there  was  a 
similar  decision  in  Blake  v.  Blake  (2),  where  the  plaintiff  was  a 
foreigner,  the  defendant  an  Irishman,  and  the  contract  entered 
into  in  France  respecting  property  in  Ireland,  which  for  this 
purpose  was  a  foreign  country,  there  being  Courts  in  Ireland  in 
which  the  case  might  have  been  tried. 

In  the  case  of  Be  Holmes  (3),  which  was  a  petition  of  right,  a 
demurrer  was  allowed  on  the  ground  that  the  Queen  was  as  much 
resident  in  CanOfda  as  in  this  country,  and  that  the  suit  ought 
therefore  to  have  been  brought  in  Canada. 

The  objection  upon  the  Statute  of  LimUations  is  apparent  from 
the  statements  in  the  bilL  The  debt  was  incurred  in  1794  and 
1795,  and  repeated  applications  for  payment  are  alleged  to  have 
been  made  down  to  1832 ;  but  from  that  period  till  the  annexation 
of  1856,  a  period  of  twenty-four  years,  no  steps  whatever  were 
taken.  In  1860  a  memorial  was  presented,  but  again  no  further 
steps  were  taken  till  the  filing  of  this  bill  in  June,  1874.  It  was 
in  pursuance  of  the  memorial  of  1860  that  the  commission  was 
appointed  to  inquire  into  and  report  upon  the  claims  justly  due 
by  the  Kingdom  of  Otidh,  and  a  judicial  proceeding  then  took 
place.  The  Commissioners  stated  that  the  claims  had  been  repu- 
diated by  the  King  of  Ovdh  The  case  has  therefore  been  tried 
by  a  competent  authority,  and  we  say  that  it  is  rea  adjudicaia. 

There  is  another  objection  to  this  bill,  which  is,  that  the  Plain- 

(1)  Law  Rep.  18  Eq.  340.  (2)  18  W.  R.  944. 

(3)  2  J.  &  H.  627. 
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tiffs  do  not  shew  a  title  according  to  English  law.    There  is  no     V.-C.  H. 
allegation  in  the  bill  that  the  Plaintiffs  are  the  legal  personal       1875 
representatives  of  Dwarka  Doss.    The  only  statement  in  the  bill       doss 
is  that  the  moneys  so  advaDced  belonged  solely  to  Dwarka  Doss,  sbcretaby  of 
who  died  leaving  three  daughters  only,  all  now  dead;  and  the    State  for 
Plaintiff  Joynarain  Doss  is  the  only  son  of  the  eldest  daughter.     Couxciu 
The  Plaintiff  Jaggonavih  Doss  is  the  only  son  of  the  second 
daughter,  and  the  Plaintiff  Seetulpersaud  is  the  grandson,  and  the 
Plaintiff  Ba^y  Sahoi  is  the  son  of  the  third  daughter ;  therefore 
these  four  Plaintiffs  are,  according  to  Hindoo  law,  the  sole  heirs 
and  next  of  kin  of  Dwarka  Doss,  and  are  solely  interested  in  re- 
coverisg  the  debts  so  incurred. 

It  was  decided  in  Humphreys  v.  Humphreys  (1),  in  a  bill  for  an 
account  of  personal  estate,  that  though  the  person  who  has  a  right 
to  administer  to  the  testator  be  a  party,  yet  tliis  is  not  sufficient 
without  administration  actually  taken  out.  And  in  Fernandes  Exe- 
cutors* Case  (2)  it  was  decided  that  money  could  not  be  remitted 
to  the  executors  of  a  man  whose  will  was  proved  in  India,  but 
could  only  be  paid  to  them  on  their  producing  an  English  probate. 
The  Plaintiffs  must,  therefore,  conform  to  English  law  before  they 
can  be  entitled  to  receive  any  money  claimed  by  them  in  this  suit. 

Another  difficulty  of  a  serious  nature  arising  upon  this  bill  is 
the  question  how  the  object  of  the  Plaintiffs  is  to  be  carried  out. 
The  bill  prays  that  the  documents  set  out  may  be  declared  a 
charge  on  the  revenues  of  the  Kingdom  of  Oudh.  Such  a  decree 
could  never  be  worked.  There  would  have  to  be  an  inquiry  as  to 
what  are  the  revenues  of  that  kingdom,  and  there  must  be  a 
receiver  appointed,  which  would  be  the  usual  course,  but  the  re- 
ceiver would  be  powerless,  and  the  decree  would  be  a  nullity. 

Mr.  Glasse,  Q.C.,  Mr.  Benjamin,  Q.C.,  Mr.  /.  D.  BeU,  Mr. 
BoiOiurst,  and  Mr.  Byrne,  in  support  of  the  bill : — 

It  has  been  contended  that  our  remedy,  if  any,  is  by  petition  of 
right  to  the  Queen ;  but  this  argument  is  disposed  of  by  the  case 
of  Frith  V.  The  Queen  (3).  In  that  case  a  petition  of  right  was 
presented  by  the  representative  of  a  person  who  claimed  a  sum  of 

(1)  8  P.  Wmg.  349.  (2)  Law  Rep.  5  Ch.  314. 

(3)  Law  Bep.  7  Ex.  3G5. 
Vol.  XIX.  2  0  2 
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V.-O.  M.     money  alleged  to  have  become  doe  from  the  Sovereign  of  Oudh 

1875        before  that  province  was  annexed  in  1856  to  the  territories  of  the 

X)o88        J^^  India  Companj/y  and  it  was  held  that  the  Secretary  of  State 

Sboretabt  op  ^^  Council  for  India  and  not  the  Crown  was,  by  the  provisions  of 

State  for    the  Act  for  the  letter  Government  of  India,  1858,  the  person  against 

India  ik  _ 

Council,  whom  the  suppliant  must  seek  redress.  The  correctness  of  that 
*  decision  is  shewn  by  a  reference  to  the  65th,  67th,  and  68th  sec- 
tions of  the  Act  21  &  22  Vict.  c.  106.  The  East  India  Company 
took  possession  of  Oiidh  as  a  sovereign  power,  and  at  the  same 
time,  according  to  the  law  of  nations,  became  liable  to  i>ay  the 
public  debts  and  liabilities  of  the  annexed  province.  Conse- 
quently the  debt  we  now  claim  was  transferred  in  1856  to  the 
Ecist  India  Company^  but  it  was  a  debt  incapable  of  being  enforced 
either  against  the  King  of  Ovdh  or  the  Company  by  means  of  the 
ordinary  tribunals.  Then,  in  1858  the  Crown  succeeded  the  Com- 
pany, and  became  the  transferee  of  this  debt,  which  can  now  be 
enforced  against  the  Secretary  of  State  for  India^  who  by  that  Act 
is  made  the  person  to  be  sued. 

It  has  been  also  urged  that  there  may  be  a  difficulty  in  carrying 
out  the  decree  asked  for  by  the  bill,  but  that  is  not  a  considera- 
tion which,  at  the  present  stage,  should  have  any  weight.  If  we 
are  entitled  to  a  decree  upon  the  law  of  the  case,  this  demurrer 
must  be  overruled. 

The  case  oiBuron  v.  Benman  (1)  is  not  of  importance  here,  because 
we  maintain  that  this  was  not  an  act  of  State.  It  is  not  an  act 
between  two  sovereign  powers.  It  is  a  debt  acknowledged  to  be 
charged  upon  the  land  taken  possession  of.  In  one  of  the  bonds 
the  debt  is  charged  upon  the  actual  revenues  of  the  year,  the 
others  are  upon  the  general  revenues  of  the  State  of  Oudh.  The 
case  has,  therefore,  nothing  to  do  with  the  rights  as  between 
sovereign  powers.  We  sue  under  the  Act  of  Parliament.  The 
territories  of  Oudh,  which  were  before  vested  in  the  Company^ 
were  lands  and  hereditaments  that  became  vested  in  the  Crown 
under  the  Act  of  1858.  By  the  67th  section,  aU  treaties  made 
by  the  Company  are  declared  binding  on  Her  Majesty,  and  all 
contracts,  covenants,  liabilities,  and  engagements  of  the  Company, 
made,  incurred,  or  entered  into  before  the  commencement  of  that 

(1)  2  Ex.  167. 
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Act,  were  to  be  enforced  by  and  against  the  Secretary  of  State  in     V.-C.  M. 
Council.    Therefore,  if  we  make  out  that  this  was  a  liability       1875 
existing  in  the  Company  before  1858,  then  the  case  is  plain  as  far       dqss 
as  our  equity  against  the  Secretary  of  State  for  India  is  concerned.  ^ji^r^^gY  q. 

In  Walah  v.  Secretary  of  State  in  Oov/neU  for  India  (1)  it  State  foe 
was  held  that  the  statute  21  &  22  Viet.  c.  106,  substituted  the  Couxcil. 
Secretary  of  State  for  India  for  the  East  India  Company,  that  it 
transferred  to  the  Queen  all  trust  property  held  by  the  Company 
subject  to  the  trusts  affecting  it,  and  released  the  Company  from 
the  trust.  This  case  was  heard  on  appeal  (2),  and  was  reversed, 
upon  the  ground  that  the  covenant  in  the  particular  deed  under 
which  the  claim  was  made  was  a  private  covenant  between  Lord 
Clive  and  the  Company,  and  that  such  a  covenant  could  only  be 
affected  by  a  direct  engagement,  but  it  did  not  affect  the  general 
principle  laid  down  by  the  Court  below. 

Then  it  has  been  said  that  the  locality  of  the  jurisdiction  is  bad ; 
but  we  have  constantly  had  suits  upon  the  subject  of  property  in 
the  colonies  which  have  been  entertained  in  this  Court  In  TvUoeh 
T.  Hartley  (3)  it  was  held  that  a  Court  of  Equity  in  England 
would  entertain  a  bill  to  settle  the  boundaries  of  real  estate  in 
Jamaica.  In  Brown  v.  Harris  (4)  a  bill  by  the  officers  of  the 
army  and  the  East  India  Company,  claiming  an  account  of  prize- 
money,  was  not  allowed  to  stand,  on  the  ground  only  that  a  trust 
was  not  created  in  the  Crown ;  and  in  Be  Holmes  (5)  the  same 
objection  prevailed,  that  the  land  of  a  colony  was  vested  in  the 
Queen  by  a  colonial  Act  for  the  public  purpose  of  the  colony,  and 
consequently  the  Petitions  of  Biff  hi  Act,  1860,  did  not  give  juris- 
diction to  the  Court  of  Chancery  to  entertain  proceedings  against 
the  Crown  as  a  trustee  of  such  land  present  within  the  jurisdiction 
of  the  Court.  But  here  there  is  an  express  trust  created  by  Act 
of  Parliament,  and  the  revenues  of  India  are  vested  in  Her 
Majesty  for  the  purpose  of  the  government  of  India,  and  by  that 
Act  the  Secretary  of  State  for  India  may  be  sued  in  respect  of  all 
claims  which  could  have  been  enforced  against  the  East  India 
Company. 

(1)  30  Bcav.  312.  (3)  1  Y.  &  C.  Ch.  114. 

(2)  10  H.  L.  C.  367.  (4)  13  Vcs.  552. 

(5)  2  J.  &  H.  C27. 

2  0  2  2 
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y.-G.  M.         With  regard  to  the  rights  of  the  claimants,  it  will  be  seen 
1875        from  the  statements  in  the  bill  that  the  justice  of  the  claim  was 
Doss       recognised  by  several  successiye  Governors-General  of  India  and 
Seobetaby  Of  ^7  *^®  Home  Government  on  several  occasions,  that  it  was  pressed 
State  fob    upo^  the  King  of  Oudh,  and  that  payment  of  the  money  was  pro- 
Ck>LNoiL.     mised  from  day  to  day  and  from  time  to  time,  so  as  to  make  it 
impossible  for  the  Plaintiffs  to  institute  any  suit  for  the  recovery 
of  the  debt,  and  it  was  stated  in  Parliament  by  Lord  Stanley  that 
the  annexation  would  carry  with  it  all  the  debts  due  by  the  Com- 
pany at  the  time  of  annexation.   We  say,  therefore,  that  the  terri- 
tory of  Otulh  upon  which  the  claimants'  debt  was  charged  having 
been  taken  by  the  Company  under  the  cession  of  1856,  that  cession 
has,  of  right  and  necessity,  carried  with  it  the  liability  to  all  credi- 
tors, whether  the  Company  took  with  or  without  notice  of  the 
claims;  that  in  fact  the  Company  had  the  fullest  notice  given 
them  of  the  existence  of  these  claims ;  that  it  had  recognised  the 
jartice  of  them.  «md  their  officers  had  acknowledged  them ;  and 
that  it  was  stated  by  the  Government  that,  on  the  annexation,  the 
natural  result  would  follow,  namely,  that  the  annexation  would 
carry  with  it  a  liability  to  such  debts  of  the  former  Government 
as  were  fairly  and  justly  contracted. 

Then  as  to  the  length  of  time  this  debt  has  been  standing,  we 
can  shew  the  Court  that  we  have  commenced  our  suit  as  early  as 
it  was  possible  for  us  to  do  so.  No  one  can  say  that  we  have 
slept  upon  our  rights,  for  the  applications  for  many  years  were 
numerous  and  unceasing  until  we  found  it  was  impossible  to  ob- 
tain redress.  After  that  came  the  annexation  of  the  territory  of 
Oudh  to  the  Government  of  the  East  India  Company,  when  we 
again  presented  a  memorial,  and  the  consequence  was  that  a  com- 
mission was  appointed  to  inquire  into  all  the  claims  made  upon  the 
Company.  That  commission  was  not  invested  with  judicial  func- 
tions. It  was  only  authorized  to  inquire  into  the  debts.  By  their 
report,  however,  they  stated  that  a  portion  of  the  debt  had  been 
repudiated  by  the  King  of  Otidk.  It  was  not  part  of  their  duty  to 
determine  this  question,  and  they  had  no  power  to  adopt  such  a 
conclusion  on  behalf  of  the  Government  But  in  doing  so  they 
formed  an  opinion  at  variance  with  all  the  ruling  powers,  who 
from  time  to  time  had  admitted  the  justice  of  the  claims.    It 
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cannot  be  said  that  the  report  of  these  Commissioners  made  the     V.-G.  IL 
case  res  judicata.  1 875 

After  thisy  in  1858,  the  Government  o{  India  was  transferred  to  the       doss 
Crown,  and  the  statement  by  the  Ministry  in  the  House  on  the  pass-  ggonCTARY  of 
ing  of  that  bill,  that  all  jnst  debts  would  be  satisfied,  was  su£Scient    ^^til  tob 

^  "^  India  IK 

to  prevent  our  taking  any  immediate  steps,  feeling  perfectly  satis-  Goukoil. 
fied  that  at  length  our  claims  were  in  a  fair  i^ay  to  be  liquidated. 
The  door  was  not  open  to  us  till  1856,  and  the  Staltde  of  Limita- 
tions would  not  begin  till  the  period  at  which  there  is  some  one 
against  whom  proceedings  can  be  taken.  In  Dotiglas  v.  Forrest  (1), 
where  the  testator  resided  and  died  abroad,  it  was  held  that  his 
executor  in  Ungland  might  be  sued  within  six  years  after  taking 
out  probate. 

No  one  can  accuse  us  of  laches  or  negligence.  It  is  true,  as  Mr. 
Justice  Storey  says  in  his  Equity  Jurisprudence  (2),  that  if  a  party 
has  been  guilty  of  gross  laches,  or  if  he  applies  for  relief  after  a 
long  lapse  of  time  unexplained  by  equitable  circumstances,  then  a 
bill  for  relief  will  be  dismissed,  for  Courts  of  Equity  do  not  ad- 
minister relief  to  the  gross  negligence  of  suitors ;  but  this  doctrine 
is  to  be  taken  with  some  qualifications.  Here  the  circumstances 
are  fully  explained,  and  there  is  neither  gross  laches  nor  negligence 
to  be  attributed  to  the  Plain ti£fs. 

The  truth  is  that  the  ground  for  objecting  to  our  claim  is  that 
it  was  said  to  have  been  repudiated  by  the  King  of  Oudh  himself; 
and  therefore  the  Government  have  continued  the  repudiation,  so 
that  repudiation  runs  with  the  government  just  the  same  as  a 
covenant  runs  with  the  land.  The  Commissioners  found  out  that, 
though  the  debt  had  been  justly  contracted,  they  might  repudiate 
it  because  it  had  been  repudiated  by  the  Nawab ;  but,  in  fact,  it 
never  was  repudiated  by  the  Nawab  in  the  sense  of  a  denial  of  its 
being  due.    It  was  admitted  to  be  due,  but  payment  was  refused. 

It  is  said  that  this  is  not  the  proper  tribunal ;  but  by  the  Act  of 
1858  it  is  provided  that  you  may  sue  the  Secretary  of  State  in 
India  or  in  England.  To  sue  him  in  India  is  an  additional  right 
given  beyond  the  right  to  sue  him  in  England.  If  it  had  not  been 
for  that  permissive  right  to  sue  in  India,  we  could  only  have  sued 
in  England.  They  try  to  force  us  to  sue  in  India  for  this  reason, 
(1)  4  Bing.  686.  (C)  Sect  64  a. 
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y.-0.  M.     that  the  Statute  of  lAmUations  in  India  is  shorter  than  the  period 
1875        allowed  in  this  country,  and  there  we  should  be  put  out  of  Court. 

I^oss  p^e  Vice-Chancellob  : — The  principal  difficulty  is  whether 

Seobxtabt  or  this  is  not  an  act  of  State,  and  therefore  that  you  cannot  sue.  No 

Ikdia  in     doubt  the  East  India  Company  in  its  trading  capacity  might  hare 

CouwCTL.     ]yQQj^  sued,  but  the  company  had  two  rights — that  of  a  trading 

company  and  of  a  political  power.] 

In  modem  times  a  power  annexing  another  country  takes  all  the 
advantages  with  all  the  debts  of  the  annexed  country.  It  is  quite 
clear  that  it  could  not  confiscate  a  public  debt.  The  principle  is 
laid  down  in  PhiUinwre's  International  Law  (1).  **  The  opinion  of 
Vattd  upon  this  subject  is  thus  emphatically  expressed :  ^  L^J^tai 
ne  towihe  fas  mime  aux  sommss  qu^U  doU  aux  ennemis  ;  partout  les 
fonds  confies  au  puhlie  sont  exempts  de  confiscation  et  de  saisie  en  com 
de  guerre.*  This  is  an  opinion  which  now  may  happily  be  said  to 
have  no  gainsayers."  This  was  a  public  debt  of  (hidhf  and  became 
by  the  annexation  the  public  debt  of  England. 

Then  it  is  laid  down  thus  in  Wheaton's  Elements  of  Interna- 
tional Law  (2) :  '^  Debts  contracted  in  the  name  of  the  State  by 
its  authorized  agents^  for  its  public  use,  the  nation  continues  liable 
for,  notwithstanding  the  change  in  its  internal  constitution.'  The 
new  govemment  succeeds  to  the  fiscal  rights,  and  is  bound  to  fulfil 
the  fiscal  obligations  of  the  former  government.  It  becomes 
entitled  to  the  public  domains  and  other  property  of  the  State,  and 
is  bound  to  pay  its  debts  previously  contracted."  The  obligations 
incurred  by  the  United  States  towards  the  creditors  of  Texas^  by  its 
annexation  and  admission  in  1845  as  a  member  of  the  Union,  is 
then  given  as  an  example.  There  the  debts  of  Teosas  were  paid  by 
the  Govemment  of  the  United  States.  It  is  not  an  act  of  State  for 
one  country  annexing  another  to  promise  to  pay  the  debts  of  the 
annexed  State.  It  is  a  contract  on  the  annexation  which  the 
country  is  bound  to  fulfil.  This  was  virtually  admitted  to  be  the  law 
in  the  case  of  Frith  v.  The  Queen  (3),  where  Chief  Baron  KeOy  said : 
^'  It  is  objected  that  no  liability  capable  of  being  judicially  en* 
forced  was  incurred  by  the  East  India  Company^  and  therefore  that 

(1)  Vol.  iii.  p.  148,  8.  89.  (2)  Lawrence's  Edition  of  1863,  p.  62. 

(3)  Law  Kep.  7  Ex.  366,  367. 
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none  was  transferred  by  the  Act  of  1858  to  the  Secretary  of  State.     V.-O.  M. 
But  I  cannot  assent  to  this  argument.    If  the  law  be — as  for  the        1875 
present  purpose  I  assume  it  is — that  by  annexation  the  debt  and       doss 
liabilities  of  Oudh  passed  to  the  East  India  Company ^  it  cannot  be  sbcbotIbt  op 
but  that  some  right  of  action  against  the  Company  existed ;  and    Statb  fob 
that  right  of  action  must  now  be  enforcedy  not  however  by  petition     Council. 
of  right,  but  against  the  Secretary  of  State."    And  Mr.  Baron 
Martin  expressed  the  same  view,  and  said :  **  The  debt  in  respect 
o{  which  this  petition  is  presented  was  one  which  I  will  assume 
passed  in  the  year  1856  to  the  East  India  Company ^  and  I  think  an 
action  could  have  been  maintained  against  that  company  in  this 
-country,  and  probably  in  India  also.     I  have  no  doubt  that  in 
^some  way  or  other  they  could  have  been  made  liable." 

We  have  therefore  taken  the  only  means  left  to  us  to  establish 
a  debt  which  is  just  and  equitable,  and  ought  to  be  satisfied  out  of 
the  revenue  of  the  territories  upon  which  it  was  charged. 

Sm  R.  Malins,  V.C.  : — 

My  view  is  so  clear  on  this  point  that  I  do  not  call  for  a  reply. 

The  case  is  a  very  remarkable  one,  and  you  would  hardly  sup- 
pose that  at  this  time  of  day  such  a  case  would  have  come  before  a 
Court.  But  it  is  a  case  by  no  means  devoid  of  merits ;  and  it  is 
not  because  .the  debt  has  been  owing  eighty  years  merely  that  I 
feel  myself  obliged  to  come  to  the  conclusion  to  allow  this 
demurrer. 

The  transaction  brought  before  the  Court  by  this  bill  is,  that  about 
the  year  1794,  eighty-one  years  ago,  the  then  Nawab,  or  Sovereign  of 
Oudh^  borrowed  of  certain  bankers  sums  of  money  of  large  amount 
for  the  purpose  of  enabling  him  to  fulfil  his  obligations  to  the 
Eaat  India  Company^  to  whom  he  was  indebted,  and  to  whom  he 
had  to  make  various  payments.  In  that  sense,  therefore,  the 
money  was  borrowed  for  a  purpose,  and  in  a  manner  which  brought 
it  into  the  hands  of  the  then  Governors  of  India,  the  East  India 
Company.  Bonds  were  given,  the  form  of  which  is  set  out  in  the 
biU,  and  it  was  agreed  that  the  sum  should  be  paid  out  of  the 
revenues  of  the  territory  of  the  Sircar,  which  is  Oudh,  with 
interest.  No  other  objection  has  been  made  to  the  debt  than  that 
it  carried  interest,  sometimes  at  24  per  cent,  per  annum,  some- 
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T.-C.  M.  times  2^  per  cent  per  month,  or  30  per  cent,  per  annnm,  and 
1875  sometimes  3  per  cent,  per  month,  or  36  per  cent,  per  annum. 
Does  However,  this  debt  was  regarded  by  the  East  India  Company,  and 
Sbcretart  of  ^  ^^y  ^7^  ^  ^^^  ^  ^^®  statements  in  this  bill  go,  by  every  suc- 
Statefob  ceeding  Governor-General  of  India,  with  favour,  and  as  one 
C0X7N01L.  which  ought  to  be  paid ;  and  so  strong  was  this  feeling  that  the 
Marquis  of  Wellesley,  after  he  had  ceased  to  be  Governor-General 
of  Indiay  and  when  writing  in  1814  to  his  successor,  the  Marquis 
of  Hastings,  then  Earl  Maira,  expressed  this  opinion:  '^The 
details  of  the  case  are  fully  stated  in  the  memorial  and  in 
other  documents,  which  will  of  course  be  submitted  to  your  Ex- 
cellency's judgment.  It  will,  therefore,  be  sufficient  for  me  to 
assure  you  that  after  full  consideration  of  the  whole  matter  my 
decided  opinion  was  that  the  memorialists  were  entitled,  in  justice 
and  equity,  to  the  full  amount  of  their  claims,  and  that  it  was  the 
duty  of  the  supreme  Government  to  urge  the  demand  on  the 
the  Nawab  of  Oudh  with  all  the  force  which  the  delicacy  of  such 
a  question  might  admit"  That  view  was  acquiesced  in,  I  may  say, 
by  every  person  representing  the  East  India  Company  at  that  time, 
and  it  was  partaken  by  the  Home  Government  of  India,  as  appears 
from  a  despatch  drawn  up  by  the  Board  of  Control  in  1814.  We  all 
know  what  the  position  of  the  East  India  Company  was.  The  Com- 
pany were  the  Governors  of  India;  they  were  trusteesi  as  the  Act 
of  Parliament  of  1858  states,  for  Her  Majesty,  but  still  the  Com- 
pany were  the  governing  body  of  India;  and  we  know  in  practice 
that  all  despatches  of  an  important  character  the  East  India 
Company  were  obliged  to  submit  to  the  Board  of  Control,  that  is, 
the  Home  Government  of  India.  They  exercised  a  control  over 
it,  and  unless  approved  by  the  Board  of  Control,  I  believe  I  am 
right  in  saying  the  despatch  was  not  allowed  to  go.  Then,  on  the 
other  hand,  there  were  certain  despatches  which  came  from  the 
Board  of  Control  which  the  Government  of  India  would  not 
forward,  and  in  1814,  a  despatch  having  been  drawn  up  by  the 
Board  of  Control,  they  desired  that  the  Chairman  and  Directors  of 
the  East  India  Company  should  forward  that  despatch  to  India, 
in  order  that  the  obligation  to  pay  these  debts,  of  which  these 
bonds  represent  some,  should  be  enforced  on  the  then  King  of 
Oudh;  for  Oridh  had  become  a  kingdom  in  1819,  and  remained  so 
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until  the  annezation  by  the  British  Goyernment  in  1856.    That     V.-0,  M. 
despatch  the  Chairman  and  Board  of  Directors  of  the  East  India       1875 
Company  refused  to  forward  to  India.    It  is  stated  in  the  bill :       dqss 
**  On  the  15th  of  January,  1834,  at  a  meeting  of  the  Court  of  g^QB^jJ^^y  q. 
Directors,  they  refused  to  comply  with  the  orders  of  the  Board    Stat^  for 

.  India  in 

until  compelled  by  law.  The  following  is  a  copy  of  their  resolu-  Couboil. 
tions : — The  chairman  " — that  is,  the  Chairman  of  the  East  India 
Campanif — '^  adverting  to  the  Bengal  political  draft  relatiye  to  the 
claims  of  the  Ltuiknow  bankers  on  the  King  of  Oudh,  which  the 
Board  of  Commissioners  for  the  Affairs  of  India  have  required  the 
Court  to  despatch,  stated  that  since  he  came  to  the  chair  he  had  re- 
peated verbal  communications  upon  that  subject  with  the  President  of 
the  Board  " — that  is,  the  Board  of  Control — *'  with  a  hope  that  the 
Board  might  be  induced  either  to  withdraw  the  draft  or  greatly  to 
modify  its  contents,  and  that  now,  finding  the  Board's  decision  was 
unalterable,  it  became  his  duty,  without  further  delay,  to  call  the 
Court's  attention  to  the  order  which  they  had  received  requiring 
them  to  forward  the  despatch.  Whereupon  the  chairman  moving 
the  Court,  it  was  resolved,  nemine  eontradicenie^  That,  being  deeply 
impressed  with  a  conviction  that  the  interference  which  the  Board 
requires  that  the  company  should  exercise  with  the  King  of  Otidh 
on  behalf  of  the  Liicknow  bankers  is  unjust  in  principle,  inconsistent 
with  the  relation  subsisting  between  His  Majesty  and  the  Company, 
and  would  be  most  mischievous  in  its  effects,  the  Court  cannot 
consent,  even  ministerially,  to  act  upon  the  orders  of  the  Board 
unless  compelled  by  law  to  do  so."  This  dispute  between  the 
Board  of  Control  at  home  and  the  EaU  India  Company  sitting  in 
LeadenhaU  Street  went  to  a  great  extent^  because,  the  East  India 
Company  having  resolved  that  they  would  not  forward  this  des- 
patch unless  compelled  by  law  to  do  so,  on  the  31st  of  January, 
1884,  the  Attomey-Oeneral  applied  to  the  Court  of  King's  Bench 
and  obtained  a  rule  nisi,  calling  upon  the  Court  of  Directors  to 
shew  cause  why  a  writ  of  mandamus  should  not  issue  to  com- 
pel the  Court  of  Directors  to  send  to  the  Governor-General  the 
despatch  in  question.  That  rule  was  obtained  upon  an  affidavit  of 
the  Assistant*Secretary  to  the  Indian  Board,  setting  out  the  above 
correspondence  on  the  subject  of  sending  the  despatch.  Then' it  is 
stated,  '*  that  the  various  minutes  of  the  members  of  the  Court  of 


530  EQUITY  OASES.  [L.  B. 

V.-a  M.     Directors,  together  with  the  application  for  the  said  mandamus, 

1875        are  contained  in  the  returns  made  to  the  House  of  Ck)mmons  on 

]0^       the  8th  and  15th  days, of  May,  1834 ;"  and  it  is  further  stated  that 

Sbobbtabt  of  *^®  proceedings  on  the  mandamus  were  dropped.    The  result  was 

Stati  vob    that  the  despatch  was  neyer  sent.    Nothing  can  be  more  strongs 

OouiioiL.     therefore,  than  the  opinion  of  the  Home  Government  at  that  time^ 

""       that  this  was  a  debt  which  ought  to  be  paid,  and  that  it  was  their 

intention,  as  far  as  they  could,  to  compel  the  East  India  Company 

to  take  such  steps  as  they  thought  proper  to  enforce  its  payment; 

but  it  was  not  insisted  on.    That  was  in  1834.    From  1834  to 

1856,  as  far  as  appears  from  this  bill,  and  as  iar  as  I  can,  therefore, 

know  anything  about  it,  there  was  a  complete  lull,  and  no  steps 

whateyer  were  taken  to  enforce  this  debt  for  a  period  of  twenty* 

two  yeara;  that  is,  for  a  period  of  above  sixty  years  from  the  time 

when  the  debt  was  incurred,  it  having  been  incurred  in  1794. 

Then  came  a  very  important  event  historicallyi  which  I  am 
bound  to  notice  judicially — ^the  annexation  of  Oudh  to  the  ter- 
ritories of  India^  then  governed  by  the  Eatt  India  Oompany,  on 
the  7th  of  February,  1856.  Now,  what  was  the  state  of  things  at 
the  date  of  that  annexation  ?  It  is  admitted  by  the  Flainti£b  that 
their  position  at  that  time  was  that  they  had  a  debt  which  was  not 
enforceable,  for  which  they  had  no  legal  remedy,  which  in  a  Court 
of  conscience  and  justice  ought  to  have  been  paid,  but  for  which 
they  were  absolutely  without  remedy.  Now,  the  annexation,  as  I 
said,  took  place  on  the  7th  of  February,  1856.  It  has  been 
argued,  and  I  entirely  agree  in  that  argument,  that  every  State 
which  takes  possession  of  the  territories  of  another,  whether  it  be 
by  force,  as  in  the  case  of  the  annexation  of  Lueknow^  or  whether 
by  treaty,  as  in  the  case  which  has  been  brought  forward  of  the 
annexation  of  TeoMia  to  the  United  States  of  America — stakes  the 
annexed  territories  liable  to  the  debts  and  loans  which  exist  on  its 
revenues.  I  am,  therefore,  on  the  view  I  take  of  this  case,  not  at 
all  inclined  to  dispute  the  fisict  that  the  Ead  India  Company,  when 
they  took  the  territories  of  the  King  of  OncOh,  took  such  debts  as 
existed  against  him.  But  what  was  the  debt  that  existed  against 
him  ?  The  debt  was  not  enforceable.  If  it  was  not  enforceable 
against  him,  what  was  there  to  make  it  enforceable  against  the 
East  India  Company?    I  am  not  able  to  say  that  there  was  any- 
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thing  that  threw  upon  them  a  legal  obligation  which  did  not  exist     y.-C.  M. 
against  the  sovereign  power  from  whom  they  wrested  or  took  these        1875 
territories.     It  seems  to  me,  therefore,  to  use  an  expression  of  this       dq^s 
Court,  that  the  debt  was  transferred  to  the  East  India  Company  in  g^oBKrABY  of 
the  plight  and  condition  in  which  the  creditor  held  it  as  against    Statb  fob 

,  India  in 

the  Sovereign  whose  territories  were  transferred,  or  rather  seized,  Counoil. 
by  force,  as  in  this  case.  If,  therefore,  the  debt  was  not  enforceable 
against  the  King  of  Oudh,  my  opinion  is  that  it  was  not  enforce- 
able in  any  Court  of  Law  or  Equity  against  the  seizing  power,  the 
Ead  India  Company.  We  know  as  a  matter  of  history,  after  the 
annexation  of  Oudh,  the  exasperation  and  angry  feeling  produced 
in  India  by  that  annexation.  It  must  now  be  presumed  that  it 
was  an  act  of  wisdom ;  it  was  an  act  of  the  Government  of  this 
country ;  it  was  an  act,  therefore,  which  I  am  bound  to  regard  as  a 
wise  and  proper  act;  but  it  is  matter  of  history  that  great  dis- 
content and  great  troubles,  and  some  persons  think  even  the 
subsequent  mutiny  of  the  people  was,  if  not  produced,  greatly 
accelerated  and  exaggerated  by  the  annexation.  However  that 
may  be,  the  mutiny  which  took  place  in  the  year  1857  no  doubt 
conduced  to  the  determination  of  the  British  Government  that 
instead  of  the  territories  of  India  thereafter  being  governed  in  the 
name  of  the  East  India  Company,  as  they  did  in  fact  belong  to 
Her  Majesty,  they  should  be  governed  by  Her  Majesty ;  accordingly 
the  East  India  Act  of  1858  was  passed. 

Before  that  bill  had  received  the  Boyal  assent,  when  it  either 
had  passed  or  was  on  the  eve  of  passing  through  each  branch  of 
the  Legislature,  on  the  17th  of  June,  1857 — (the  bill  having 
received  the  Koyal  assent  on  the  2nd  of  August  following) — the 
East  India  Company  wrote  to  the  Governor-General  of  India, 
directing  him  (to  use  the  words  of  the  despatch),  "  with  as  little 
delay  as  possible  to  cause  all  bona  fide  claims  against  the  late 
Native  Government  of  Oudh  to  be  investigated  and  reported  upon 
either  by  the  Financial  Commissioners  of  Ovdh  or  by  some  officers 
specially  appointed  for  that  purpose,  acting  under  the  orders  of 
the  Chief  Commissioner."  Then  what  the  Plaintiffs  very  much 
rely  upon  is  this,  that  on  the  5th  of  July,  1858,  Lord  Stanley,  then 
the  President  of  the  Board  of  Control,  made  a  statement  in  the 
House  of  Commons  which  was  as  follows :  ^'  The  transfer  of  the 
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V.-O.  M,  revenues  of  the.  Kingdom  of  Oudh  to  Chreat  Britain  did  carry  with 

1875  it  a  liability  for  such  debts  of  the  former  goyemment  as  were  Sedilj 

D068  c^d  justly  contracted." 

^-  Nothing,  howeyer,  which  was  said  by  Lord  Stanley  in  the  House 

State  fos  of  Commons^  where  he  spoke  only  as  a  member  of  the  Legislature, 

Xmdia  in 

OoimoiL.  could  conyert  that  which  was  an  irrecoverable  into  a  recoyerable 
debt ;  therefore  the  debt  remained,  in  my  opinion,  after  the  annexa- 
tion, just  as  it  was  before,  a  debt  which  was  irrecoverable  and  could 
not  be  enforced,  but  on  which  they  might  make  an  appeal  to 
the  sense  of  justice  of  the  Government^  and  ask  them  whether 
they  would  or  would  not  accede  to  this  demand.  On  that  ground 
my  opinion  is,  that  although  all  the  obligations  were  transferred  by 
the  Act  of  1858  to  the  Secretary  of  State  for  India  in  Council,  it 
was  only  in  this  way,  that  where  it  was  a  legal  obligation,  it  became 
a  legal  obligation  upon  the  Secretary  of  State ;  where  it  was  a 
moral  obligation  only,  it  was  no  more  than  a  moral  obligation  on 
him.  Therefore  that,  I  think,  is  the  first  ground  which  is  fatal  to 
the  bill. 

But  there  is  another,  which  appears  to  me  a  most  important  and 
also  an  equally  fatal,  objection.  The  annexation  of  Otidh  was  an 
act  of  sovereignty,  which  is  an  act  of  State.  It  does  not,  in 
my  opinion,  create  any  civil  right  whatever.  Several  very  impor- 
tant cases  were  cited  upon  this  point  The  first  was  Buron  v. 
Denman  (1),  in  which  Captain  Denman^  then  in  command  of  Her 
Majesty's  ships  on  the  coast  of  Africa,  was  directed  by  the  Gh)vernor 
of  Sierra  Leone  to  proceed  to  a  certain  point  and  rescue  two 
Englishmen  who  had  been  made  prisoners,  and,  if  necessary,  to 
employ  force.  He  did  proceed  there ;  he  did  employ  force ;  and 
in  employing  force  he  destroyed  considerable  property  belonging 
to  the  Plaintiff  Buron,  who  was  a  trader  in  slaves  in  Africa,  The 
Court  of  Exchequer,  on  a  trial  at  Bar,  decided  that  by  the  law 
of  nations,  the  Plaintiff  being  a  Spaniard,  and  the  slave  trade  not 
being  illegal  in  that  country,  he  had  a  property  in  slaves,  and  was 
therefore  entitled  to  be  paid ;  that  is  to  say,  he  could  maintain  an 
action  for  the  value  of  slaves  which  had  been  destroyed.  Bat 
what  they  decided  was  this,  as  fatal  to  the  action,  that  what 
Captain  Denman  had  done  was  in  pursuance  of  an  order  of  the 

(I)  2  Ex.  167. 
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Govemment ;  that  whether  the  act  was  directed  by  the  Goyern-  Y.-O.  M. 
ment  before  it  was  committed,  or  whether  it  was  adopted  by  the  1875 
Gk>yemment  afterwards,  the  subsequent  adoption  was  equal  to  an  doss 
original  command ;  therefore  what  he  did  was  not  his  act>  but  the  g^oBiTART  op 
act  of  the  Sovereign  that  he  represented.  It  therefore  was  a  case  State  pob 
in  which  no  action  could  be  maintained  against  him,  because  his  Ooungil. 
act  was  not  his  individual  act,  but  the  act  of  the  State,  and  for 
that  no  action  could  be  maintained.  The  case  of  Noibob  of  the 
Camatic  v.  East  India  Company  (1)  has  been  relied  upon,  but  I  need 
not  do  more  than  refer  to  it.  The  case  is  reported  upon  a  plea.  There 
the  decision  is  that  the  suit  could  be  maintained ;  but  when  the  case 
came  on  for  hearing  before  the  Lords  Commissioners  (2)  a  different 
conclusion  was  arrived  at;  because,  upon  the  answer  coming  in  and 
the  suit  coming  on  for  hearing  before  the  Lord  Commissioner  Eyre^ 
different  &cts  came  out.  The  marginal  note  is  this:  ^^ Political 
treaties  between  a  foreign  state  and  subjects  of  the  Crown  of  Qreat 
Britain,  acting  as  an  independent  state  under  powers  granted  by 
charter  and  Act  of  Parliament,  are  not  a  subject  of  municipal 
jurisdiction;  therefore  a  bill  founded  on  such  treaties  by  the 
Nabob  of  Areot  against  the  East  India  Company  was  dismissed." 
Lord  Commissioner  Eyre,  giving  the  opinion  of  the  Lords  Commis- 
sioners, says  (3) :  *'  We  are  all  satisfied  that  the  bill  must  be  dis- 
missed. It  is  a  case  of  mutual  treaty  between  persons  acting  in 
that  instance  as  states  independent  of  each  other;  and  the  cir- 
cumstance that  the  East  India  Company  are  mere  subjects  with 
relation  to  this  country  has  nothing  to  do  with  that.  That  treaty 
was  entered  into  with  them,  not  as  subjects,  but  as  a  neighbouring 
independent  state,  and  is  the  same  as  if  it  was  a  treaty  between 
two  sovereigns;  and,  consequently,  is  not  a  subject  of  private 
municipal  jurisdiction..  The  Court  considers  the  case  totally  inde- 
pendent of  the  judgment  the  Lord  Chancellor  pronounced :  for  the 
case  upon  which  the  Court  proceeds  is  introduced  by  the  answer, 
which  has  added  a  great  number  of  particulars  to  the  case  by 
introducing  the  other  treaty,  which  explains  the  firsts  and  shews  it 
was  not  mercantile  in  its  nature,  but  political ;  and  therefore  this 
decision  stands  wholly  clear  of  the  judgment  upon  the  plea." 

(I)  1  Ves.  371.  (2)  2  Ves.  56. 

(3)  2  Ves.  60. 
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V.-C.  li.  The  same  law  is  distinctly  decided  in  the  case  of  Secretary  of 
1875  State  in  Council  of  India  t.  Kamaehee  Boye  Sahdba  (1).  The  mar- 
Doss  ginal  note  of  the  case,  which  I  believe  is  quite  accurate,  is  this : 
Sboretaby  of  "  Transactions  of  independent  sovereign  states  between  each  other 
State  for  are  governed  by  other  laws  than  those  which  municipal  Courts  ad- 
GovNciL.  minister.  Such  Courts  have  neither  the  means  of  decreeing  what 
is  right,  nor  the  power  of  enforcing  any  decision  which  they  may 
make."  The  facts  are  these :  *^  The  Bajah  of  Tanjore^  a  native  inde- 
pendent sovereign,  but  in  virtue  of  treaties  under  the  protection 
of  the  East  India  Company^  died  without  leaving  issue  male,  when 
the  East  India  Company ^  in  the  exercise  of  their  sovereign  power, 
and  in  trust  for  the  British  Gt>vemment,  seized  the  Baj  of  Tanjore^ 
and  the  whole  of  the  property  of  the  deceased  rajah  as  an  escheat, 
on  the  ground  that  the  dignity  of  the  rajah  was  extinct  for  the 
want  of  a  male  heir,  and  that  the  property  of  the  late  rajah  lapsed 
to  the  British  Government/'  It  was  there  held,  that  as  the  seizure 
was  made  by  the  British  Government,  acting  as  a  sovereign  power, 
through  its  delegate,  the  East  India  Company ,  it  was  an  act  of  State, 
to  inquire  into  the  propriety  of  which  a  municipal  Court  had  no 
jurisdiction."  The  final  conclusion  of  the  Privy  Council  (the  judg- 
ment being  given  by  Lord  Kingsdown)  was  this  (2) :  ^  The  result,  in 
their  Lordships'  opinion,  is,  that  the  property  now  claimed  by  the 
Bespondent  has  been  seized  by  the  British  Government,  acting  as 
a  sovereign  power,  through  its  delegate,  the  East  India  Company; 
and  that  the  act  so  done,  with  its  consequences,  is  an  act  of  State, 
over  which  the  Supreme  Court  of  Madras  has  no  jurisdiction. 
Of  the  propriety  or  justice  of  that  act  neither  the  Court  below  nor 
the  Judicial  Committee  have  the  means  of  forming,  or  the  right 
of  expressing  if  they  had  formed,  any  opinion.  It  may  have  been 
just  or  unjust,  politic  or  impolitic,  beneficial  or  injurious,  taken  as 
a  whole,  to  those  whose  interests  are  affected.  These  are  con- 
siderations into  which  their  Lordships  cannot  enter.  It  is  sufficient 
to  say,  that  even  if  a  wrong  has  been  done,  it  is  a  wrong  for  which 
no  municipal  Court  of  Justice  can  afford  a  remedy.  They  must 
advise  Her  Majesty  to  reverse  the  decree  complained  of,  and  to 
dismiss  the  Plaintiff's  bill ;  but  they  recommend  that  no  costs 
should  be  given." 

(1)  13  Moo.  P.  C.  22.  (2)  13  Moo.  P.  C.  86. 
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Therefore  that  again  is  a  distinct  judgment  that  the  seizure  of     V.-G.  M. 
the  property  in  that  case  was  an  act  of  sovereign  power ;  and  I  am       JJI^ 
totally  at  a  loss  to  see  on  what  ground  I  can  come  to  any  other       Doss 
conclusion  than  that  the  annexation  of  the  territories  of  Ovdh  in  seobitabt  of 
1856  was  a  sovereign  act  of  the  Government  of  India,  that  is,  the    ^^^  ^^* 
East  India  Company,  on  the  part  of  Her  Majesty,  and  as  trustees     Ck)UNciL. 
for  her.     On  those  grounds,  therefore,  I  am  of  opinion  that  this 
being  an  act  of  State,  it  is  not  liable  to  any  review  by  a  Court  of 
Equity  or  a  Court  of  Law,  and  that  the  bill  is  not  sustainable. 

I  had  an  opportmuty  last  night  of  looking  at  all  the  cases  that 
were  cited,  and  I  think  those  are  the  only  authorities  of  any  im- 
portance on  that  branch  of  the  case,  but  they  are  clear  and  distinct, 
and,  in  my  opinion,  proceed  on  the  broadest  principles. 

Those,  therefore,  are  two  fatal  objections ;  but  it  does  appear  to 
me  that  there  is  another,  namely,  that  this  is  not  the  proper  tri- 
bunal in  which  the  suit  should  be  brought.  I  think  the  principles 
acted  upon  by  the  Vice-Chancellor  Wood  in  Be  Holmes  (1),  which 
was  not  cited  before  me  when  I  decided  the  cases  of  Blake  v. 
Blake  (2)  and  MaitJum  v.  QalUzin  (3),  but  is  quite  in  accordance 
with  those  two  of  my  own,  are  applicable  here — that  where  there  is 
a  complete  tribunal  capable  of  deciding  the  question  where  the 
property  is  and  where  the  parties  are,  that  is  the  tribunal  to  be 
resorted  to.  Now,  what  is  the  property  here  ?  The  object  is  to 
enforce  a  liability  upon  the  revenues  of  Oudh;  that  is,  in  India. 
There  are  Courts  of  Law  and  Equity  for  every  part  of  India.  If 
this  is  a  case  for  the  Court  of  Equity,  then  there  is  a  Court  of 
Equity  there.  There  the  Plaintiffs  are,  for  they  reside  at  Benares; 
and  the  thing  that  is  to  be  recovered  is  in  India  ;  and  from  the 
Courts  there,  there  would  be  an  appeal  to  the  Supreme  Court  of 
Appeal  in  this  country,  namely,  the  Privy  Council.  I  agree  with 
the  observation  of  Mr.  Ma^naghUn  that  the  Secretary  of  State  for 
India  is  also  there,  because  they  can  just  as  well  sue  him  in  that 
country  as  in  this.  There  is  no  single  advantage  to  be  derived  from 
suing  him  in  this  Court ;  he  is  present  there,  and  he  is  present  here, 
and  therefore  the  subject-matter  in  dispute  being  in  India,  the 
Plaintiffs  resident  in  India,  and  the  Secretary  of  State  being  in 

(1)  2  J.  &  H.  527.  (2)  18  W.  R.  944. 

(3)  Law  Rep.  18  Eq.  340.  ^ 
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y.-O.  M.     India,  all  circumstances  seem  to  me  to  concur  in  saying  that  if 

1875       this  is  a  case  to  be  sustained  at  all,  it  is  in  the  Indian  Courts,  and 

Dofls       iiot  in  the  Courts  of  this  country,  that  the  suit  should  be  brought 

Sechetaby  of  '^^^  ^^  ^^^^  Holmes  (1)  was  a  petition  of  right  with  regard  to  some 

State  fob    lands  in  Canada.    It  was  a  demurrer  of  the  Attorney-General  to 

'    Ikdia  IK 

Ck)uiraiL.  a  petition  of  right  of  Holmes  and  others,  and  the  marginal  note  is 
as  follows : — "  Where  land  in  a  colony  is  vested  in  the  Queen  by  a 
Colonial  Act  for  the  public  purposes  of  the  colony,  the  Petitions  of 
Bight  Act,  1860,  does  not  give  jurisdiction  to  the  Court  of  Chancery 
to  entertain  proceedings  against  the  Crown  as  a  trustee  of  such  land 
present  within  the  jurisdiction  of  the  Court.  By  a  Canal  Act  of  the 
Provincial  Legislature  of  Canada,  land  taken  for  a  canal  was  vested 
in  the  Queen.  By  a  second  Provincial  Act  the  land  so  taken  was 
vested  in  the  officers  of  Her  Majesty's  Ordnance,  and  it  was  enacted 
that  so  much  of  the  land  taken  as  had  not  been  used  for  the  canal 
should  be  restored  to  the  owners.  By  a  third  Provincial  Act  the 
lands  were  re-vested  in  the  Queen  for  the  purposes  of  the  colony, 
and  subject  to  future  colonial  legislation.  To  a  petition  of  right 
by  suppliants  claiming  the  restoration  of  certain  lands  taken  for 
the  canal  from  their  predecessors  in  title,  but  not  used,  a  demurrer 
was  allowed  on  the  ground  that  the  Courts  of  this  country  had  no 
jurisdiction."  That  appears  to  me  entirely  applicable  to  the  present 
case,  and  it  follows  that  in  the  Courts  of  India  this  claim,  if  claim 
it  be,  must  be  enforced.  The  same  sort  of  question  came  before  me 
in  Blake  v.  Blake  (2),  which  was  a  suit  for  the  recovery  of  lands 
in  Ireland,  where  the  parties  were  not  resident  in  England,  and 
the  land  was  not  in  England.  On  that  ground  I  allowed  a  plea 
which  put  the  suit  out  of  Court.  In  Matthaei  v.  O'alitgin  (3), 
before  me,  I  decided,  where  a  bill  was  filed  in  this  Court  to  obtain 
a  receiver  in  regard  to  property  in  Btissia,  where  the  Plaintiff  and 
Defendant  were  both  foreigners,  that  the  mere  accident  of  the  Defen- 
dant being  temporarily  resident  in  this  country  gave  no  jurisdiction 
to  this  Court,  and  I  allowed  a  demurrer  which  put  that  suit  out 
of  Court.  Therefore,  having  the  concurrence  of  Yice-ChanceUor 
Wood  in  this  view,  I  have  considerable  confidence  that  this  is  not 
a  case  in  which  a  suit  can  be  maintained  in  this  country  at  alL 

(1)  2  J.  &  a  627.  (2)  18  W.  R.  944. 

(3)  Law  Bep.  18  £q.  340. 
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Then,  if  I  look  at  the  objects  of  this  suit,  I  think  the  prayer  of     Y.-O.  M. 
the  bill  sufficiently  shews  that  it  is  not  a  bill  which  should  be       1S75 
filed  in  this  Court.    What  does  the  bill  pray  ?    ^*  Tliat  it  may  be       dosb 
declared  that  the  docaments  above  mentioned  created  a  charge  on  gjoRBTABY  of 
the  revenues  derived  from  the  territories  forming  the  Kingdom  of  State  fob 

India  in 

(hidh,  and  that  the  Secretary  of  State  for  India  in  Council  may  OomroiL. 
be  declared  to  be  liable  to  pay^  and  may  be  ordered  to  pay,  to  the  ^^ 
Plaintifisy  out  of  the  property  and  effects  vested  in  Her  Majesty 
for  the  purposes  of  the  Government  of  India  under  the  Act  21  & 
22  Vict.  c.  IO69  intituled  *^  An  Act  for  the  better  Government  of 
India"  the  amount  due  on  the  said  documents,  with  such  interest 
as  this  Honourable  Court,  on  a  due  consideration  of  the  circum- 
stances of  the  case,  may  deem  equitable  and  just."  The  Court, 
therefore,  is  asked  to  declare  that  these  debts  are  a  charge  on  the 
revenue  of  Ovdh;  but  there  is  no  such  thing.  The  revenues  of 
Oudh  now  form  part  of  the  general  revenues  of  India.  I  am 
asked  to  sever  the  revenues  of  Oudhy  which  are  stated  to  be 
£1,375,329  per  annum,  from  the  rest  of  the  revenues  of  Ivkdia^ 
and  declare  that  it  is  a  charge  upon  them.  If  this  Court  declares 
that  there  is  a  charge  on  property,  it  necessarily  follows  that  the 
property  must  be  realized  for  the  purpose  of  paying  the  charge. 
If  the  Grovemment  did  not  pay  the  charge  it  would  be  followed 
by  the  appointment  of  a  receiver  of  the  money — a  thing  so  utterly 
absurd  that  I  think  it  is  conclusive  against  the  possibility  of  this 
suit  being  sustained. 

Then,  lastly,  there  is  the  objection  that  although  there  may  be 
a  sort  of  moral  obligation,  to  which  I  have  already  adverted  (and 
which,  possibly,  if  I  indulged  in  my  own  wishes,  I  may  still  hope 
that  the  Government  of  India  may  attend  to,  when  appealed  to 
as  matter  of  compassion  or  as  matter  of  good  feeling),  yet  this  is 
not  a  Court  of  conscience,  this  is  a  Court  which  can  only  enforce 
legal  or  equitable  rights.  Whatever  my  opinion  may  be  as  to  the 
propriety  of  this  debt  being  paid  or  not  paid,  I  have  only  to  decide 
whether  it  is  a  debt  the  payment  of  which  can  be  enforced.  There 
is,  however,  this  additional  objection  to  the  intervention  of  this 
Court,  that  it  is  a  very  stale  claim.  It  has  now  been  in  existence 
for  eighty-one  years ;  great  changes  have  taken  place,  and  pro- 
bably it  would  be  very  difficult,  if  I  knew  all  the  facts,  ever  to 
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y.-C.  U.  cany  the  debt,  if  it  was  recoYered,  to  the  parties  properly  entitled 

1875  to  receive  it    Bat  when  there  is  an  appeal  to  this  Court  to  recoyer 

^^  a  debt  of  eighty-one  years'  standing,  although  there  may  be  no 

g^     ^-  Statute  of  Limitations  which  strictly  and  properly  puts  it  oat  of 

State  roB  Court,  yet  I  think,  considering  that  in  1856,  after  the  annexation 

India  ih 

OoxmciL.  of  OucOh  took  place,  it  was  a  right  which  had  then  been  in  foroe 
for  sixty  years^  and  that  no  steps  had  been  taken,  up  to  the  filing 
of  this  bill  in  1874,  to  enforce  its  payment,  and  that  there  was, 
even  according  to  the  shewing  of  the  Plaintifib,  a  lying-by  from 
1856  to  1874,  a  period  of  eighteen  years,  in  addition  to  more 
than  sixty  years  which  had  passed  before,  it  is  in  every  sense  of 
the  word  a  very  stale  demand ;  and  that  is,  in  my  own  opinion, 
another  reason  why  this  Court  should  not  interfere  in  any  way 
to  assist  its  recovery.  The  parties  must,  therefore,  be  left  to  the 
merciful  consideration  of  the  Government  of  India,  as  £ar  as  my 
judgment  goes,  and  this  demurrer  must  be  allowed. 

Mr.  Olasse : — ^I  ask  for  liberty  to  amend  specially.  I  wish  to 
prove  as  a  fact  that  we  are  the  legal  personal  representatives  of 
the  original  debtors.  An  objection  in  that  respect  was  raised  in 
the  argument  for  the.  demurrer,  and  in  case  this  decision  of  your 
Honour  should  be  appealed  firom,  we  do  not  wish  to  go  to  the 
Court  of  Appeal  with  this  blot  .upon  the  bill  which  we  can  remove, 
as  considerable  expense  might  be  incurred  to  no  purpose. 

The  Vioe-Chanoellob  : — ^I  did  not  go  into  that  question, 
because  I  attach  very  little  importance  to  it  You  have  £Etiled 
upon  four  points,  and  I  do  not  think  the  bill  can  be  improved  by 
amendment.  I  think,  upon  the  whole,  I  shall  best  exercise  my 
discretion  by  refusing  any  liberty  to  amend. 

Mr.  Maenoffhien : — Perhaps  the  difficulty  might  be  removed  by 
taking  the  bill  as  amended  now  in  that  particular  clause,  and 
stating  that  the  Plaintiffs  are  the  legal  personal  representatives. 

Mr«  Gluisse  acceded  to  this  proposal. 

The  Vice-Chancbllob  : — Then  you  may  treat  the  bill  as  if  it 
had  been  amended  by  alleging  that  the  Plaintiffs  are  the  legal 
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personal  representatives  of  the  creditor.    Let  that  be  distinctly  y.-0.  M. 
understood.    Then  the  demurrer  will  be  allowed,  and  the  Plaintiffs        1875 

must  pay  the  costs  of  the  demurrer,  unless  the  Defendant  will  doss 
<;onsent  to  waive  the  costs. 


Mr.  Stephen: — ^I  am  not  in  a  position  to  consent 

The  Yic&Chakcellob  :*-Then  the  costs  must  be  paid  by  the 
Plaintiffs. 

Solicitor  for  the  Plaintiffs :  Mr.  John  Bae. 

Solicitors  for  the  Defendant :  Messrs.  LaAvford  <&  Waterhouse. 
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BUFFLES  V.  ALSTON. 

[1876    R.    3.] 
S^^ration  Deed — Return  to  Cohabitation — Wife^s  Eqmty  to  a  Settlement. 

The  Plaintiff  was  entitled  at  the  time  of  her  marriage  to  a  snm  of  money 
secnred  by  the  promissory  note  of  her  brother.  A  deed  of  separation  between 
the  Plaintiff  and  her  hnsband  was  executed,  in  which  the  Plaintiff's  brother 
covenanted  that  he  would  hold  the  money  upon  trust  for  the  wife  and 
husband  successively  for  life  and  then  for  the  child  of  the  marriage.  The 
husband  and  wife,  after  separation,  returned  to  cohabitation,  and  the 
husband  became  bankrupt : — 

Seld,  upon  demurrer  to  a  bUI  by  the  wife  and  child  to  have  the  money 
held  upon  the  trusts  of  the  separation  deed,  or  to  be  declared  entitled  to  an 
equity  for  a  settlement,  that  as  the  deed  contained  provisions  beyond  the 
purview  of  a  mere  separation  deed  it  could  be  supported  as  a  valid  settlement, 
and  that  the  brother  having  by  the  deed  made  himself  a  trustee  of  the 
legal  debt,  it  became  subject  to  the  wife's  equity  to  a  settlement.  Demurrer 
overruled. 

X  HE  Plaintiff  Clementina  Ruffles,  the  wife  of  Alfred  Buffles,  was 
entitled,  at  the  time  of  her  marriage,  to  a  fifth  part  of  the  residue 
of  certain  property  bequeathed  to  her  by  the  will  of  her  father, 
WiUiam  BuUoeh,  who  died  in  October,  1843.  After  the  testator's 
decease  his  executrix  and  executors  carried  on  the  farm,  which 
formed  portion  of  his  property,  up  to  or  about  the  year  1850,  when 
they  let  the  same  to  Alfred  BvUock,  a  son  of  the  testator,  and  they 
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y.-O.  M.     wound  up  the  testator's  estate,  and  each  of  his  five  children's  share 
1875        amounted  to  the  sam  of  £728.    It  was  then  arranged  that  Alfrd 

Bumra  BuOooh  should  retain  the  share  of  Clemeniina  Ruffles  on  the  Becnrity 
of  his  promissory  note,  and  should  pay  her  interest  thereon  at  the 
rate  of  5  per  cent,  per  annum.  This  interest  was  thereafter  paid 
to  her.  She  married  Alfred  J.  Buffles  in  January,  1865,  and  there 
was  issue  one  child  of  the  marriage,  namely,  the  infant  Plaintiff, 
Henry  J.  Buffles,  who  was  born  in  July,  1866. 

On  the  5th  of  November,  1867,  a  deed  of  separation  between 
A.  tT*.  Buffles  and  his  wife  was  executed,  by  which  A.  J.  Buffies 
covenanted  and  agreed  with  Alfred  BuHocJcj  as  trustee,  that  his 
wife  should  be  at  liberty  to  live  apart  from  him ;  that  A,  Buffles 
would,  during  the  joint  lives  of  himself  and  his  wife,  pay  to 
A.  Bullock  the  sum  of  £63  12s.  for  the  maintenance  of  their  child 
H.  Buffles;  and  that  it  should  be  lawful  for  A.  BuUock^  during  the 
lives  of  A.  Buffles  and  his  wife,  to  pay  to  his  wife  the  interest  of 
the  said  sum  of  £728  secured  as  aforesaid,  and  that  all  real  aad 
personal  estate  to  which  Clementina  Buffles  then  was,  or  which  she 
or^.  Buffles  in  her  right  should  at  anytime  during  their  joint  lives 
become  seised,  possessed  or  entitled,  should  be  held  and  enjoyed  by 
Clementina  Buffles  during  her  life  for  her  sole  use ;  and  in  the 
event  of  her  surviving  A,  Buffles  the  same  might  be  sold,  given 
away,  devised,  bequeathed  or  disposed  of  by  Clementina  Buffles; 
and  that  if  A.  Buffles  should  survive  his  vrife,  then  that  all  such 
real  and  personal  estate  should  be  held  upon  trust  for  A.  Buffles 
for  life,  and  after  his  decease  upon  trust  for  Henry  J.  Buffles,  bis 
heirs,  executoi'S,  administrators,  and  assigns  absolutely.  And  Alfred 
Bulloch  covenanted  with  A.  Buffles  that  he  would  stand  possessed 
of  the  said  sum  of  £728  and  the  interest  thereof  upon  trust  during 
the  joint  lives  of  A.  Buffles  and  his  vrife  to  pay  the  interest  thereof 
to  Clementina  Buffles  and  her  assigns  during  her  life,  and  after  the 
decease  of  Alfred  Buffles  in  the  lifetime  of  his  wife,  upon  trust  for 
the  wife  absolutely ;  but  in  case  of  the  death  of  Clementina  Buffl^ 
in  the  lifetime  of  A.  Buffles,  then  upon  trust  to  pay  the  interest  of 
the  said  £728  to  A.  Buffles  and  his  assigns  during  his  life,  and  after 
the  decease  of  the  survivor  of  them,  the  said  A.  Buffles  and  his 
wife,  then  upon  trust  to  pay  the  principal  money  and  interest  io 
Henry  J.  Buffles  absolutely.   And  the  said  Clementina  Buffles,  with 
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the  intention  of  binding  her  separate  estate,  covenanted  with     y..o.  H. 
A.  Buffles  that  she  wonld  not  take  any  proceedings  for  compelling        1975 
A.  Buffles  to  allow  her  any  support  or  maintenance,  or  to  cohabit     bottlm 
with  her.  «. 

Alfred  Buffles  and  his  wife  continued  to  liye  separate  and  apart 
until  the  year  1871,  when  they  resumed  cohabitation,  and  had  ever 
since  continued  to  live  together;  but  A.  Bulloch  had  retained  the 
said  sum  of  £728  in  his  hands  and  paid  the  interest  thereon 
to  Ctem/entina  Bufflee  on  her  sole  receipt  until  his  death,  which 
occurred  in  April,  1873.  A.  BvUoek  made  his  will  in  March,  1873, 
and  thereby  appointed  the  Defendants  Thomas  Ahtofi  and  Bdbert 
Oarrard  his  executors,  and  they  admitted  assets  sufficient  to  pay 
the  £728. 

A.  Buffles  was  in  partnership  vnik.I%omas  Andrew,  and  the  firm 
having  become  insolvent  a  petition  was  filed  for  liquidation  of 
their  property,.and  the  Defendant  W.  P.  Qouldvng  was  appointed 
trustee  of  their  estate. 

The  Defendant  TF.  P.  Ooulding  claimed  to  have  the  said  sum  of 
£728  paid  to  him,  as  such  trustee,  alleging  that  it  formed  part  of 
the  estate  of  the  Defendant  A.  Buffles;  but  Clementina  Buffles 
submitted  that,  under  the  circumstances,  she  was  entitled  to  have 
the  same  held  upon  the  trusts  of  the  indenture  of  the  5th  of 
November,  1867,  or  settled  for  the  benefit  of  herself  and  issue. 

The  bill  prayed  that  the  trusts  of  the  indenture  of  November, 
1867,  so  feo:  as  it  related  to  the  sum  of  £728,  might  be  carried  into 
execution,  or  that  the  Plaintiff  Clementina  Buffles  might  be  declared 
entitled  in  equity  to  have  a  settlement  made  upon  her  and  her 
issue  of  the  said  sum. 

The  questions  were  now  argued  upon  demurrer  to  the  bilL 

Mr.  Olasse,  Q.C.,  and  Mr.  F.  Thompson,  in  support  of  the  de- 
murrer : — 

The  first  question  which  arises  on  this  demurrer  is,  whether 
where  a  deed  of  separation  has  been  executed  between  husband 
and  wife,  and  a  subsequent  cohabitation,  that  puts  an  end  to  the 
deed  ?  And  the  second  question  is,  whether  if  that  is  so,  a  married 
woman  is  entitled  to  claim  an  equity  to  a  settlement  out  of  a 
legal  chose  in  action? 
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y.-0.  M.  We  say,  in  the  fiist  place,  that  a  resumption  of  cohabitation 

1875        dets  aside  the  deed  and  destroys  the  interest  of  the  child  as  well 
lE^mu      ^  ^^  ^^  parties  who  would  take  under  it.    All  ^the  authorities 
Auncnr       ^^^  ^  this,  that  the  deed  is  at  an  end  for  all  purposes  by  a 
—        return  to  cohabitation.    This  was  admitted  in  WAster  t.  Web- 
sler  (1),  so  also  in  Baleman  v.  Bots  (2)  the  general  doctrine  waa 
laid  down  as  settl^  that  reconciliation  after  separation  entirely 
does  away  with  the  effects  of  it,  and  Lord  Bedesdale^s  decree  in 
that  case  was  afiSrmed.     In  Bindley  v.  MuUoney  (3)  the  deed  con* 
tained  a  covenant  by  the  husband  with  the  trustees  to  settle  a 
sum  of  money  upon  trust  for  his  wife  for  her  life,  and  for  their 
children  after  her  death ;  no  separation  in  that  case  oyer  took 
place,  the  deed  was  held  to  be  void,  and  Lord  JBomtSy  said  that  the 
recital  of  the  agreement  by  the  husband  and  wife  to  liye  separate 
upon  the  terms  and  conditions  thereinafter  contained  govemed 
the  whole  deed ;  and  the  proviso,  the  covenants  of  the  trustees, 
and  indeed  every  part  of  the  deed  pointed  to  the  separation  as  the 
consideration  upon  which  it  was  based.    The  consideration  had 
iailed,  and  consequently  the  deed  never  took  effect 

This  point  in  the  case  is  also  completely  covered  by  the  deci* 
gion  in  Wedmeodh  v.  SaUAwry  (4),  where  a  settlement  on  a  wife 
and  children  upon  an  agreement  for  an  immediate  separation  was 
held  to  be  void  on  the  ground  that  the  parties  had  continued  to 
live  together  after  the  execution  of  the  settlement 

Then,  upon  the  second  pointy  in  case  this  deed  is  void,  as  we  con- 
tend it  is,  the  wife  claims  an  equity  to  a  settlement  The  only 
property  in  question  here  is  the  £728  which  originally  formed 
part  of  the  money  left  to  the  wife  by  her  fiEtther.  It  was  lent  to 
the  wife's  brother  upon  a  promissory  note,  and  interest  was  paid  by 
him  to  the  wife.  This  constituted  a  eho^e  in  action^  which  was  not 
reduced  into  possession  by  the  husband,  and  out  of  such  property 
the  wife  cannot  be  entitled  to  an  equity  for  a  settlement  This 
doctrine  only  applies  to  an  equitable  debt  recoverable  in  equity. 
If  the  debt  can  be  recovered  without  coming  into  equity  for  it» 
then  this  Court  has  no  power  or  right  to  enforce  an  equity  to  a 

(1)  1  Sm.  &  Giff.  489;  4  D.  M.  &  (2)  1  Dow.  235. 

G.  437.  (3)  Law  Rep.  7  Eq.  343. 

(4)  6  BU.  N.  S.  339. 
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setilemeiit    The  principle  laid  down  in  the  case  of  BurdonY.     Y^M. 
Dean  (1)  was^  that  the  wife  coold  only  have  a  settlement  oat  of  all       1875 
her  property  which  conld  be  obtained  through  the  Court  of    buftlbs 
Equity.    This  question  was  also  discussed  in  Wortham  y.  Penk^     Alotov. 
lerton  (2),  and  the  inference  to  be  drawn  from  it  is  that  a  wife  will       — 
not  be  entitled  to  an  equity  for  a  settlement  out  of  what  is  not 
a  purely  equitable  interest    And  in  BasvU  y.  Brander  (3),  where 
a  lady  being  a  mortgagee,  married  a  man  who  became  bankrupt, 
it  was  decreed  that  the  assignees  of  the  bankrupt,  and  not  the  wife, 
were  entitled  to  the  mortgage.    The  subject  is  also  discussed  in 
BrighCs  Husband  and  Wife  (4),  where  two  cases  are  cited,  Winch  y. 
Page  (5),  and  EOis  y.  Ettis  (6),  in  which  doubts  were  expressed  as 
to  the  doctrine  being  uniyersally  applicable ;  but  the  author  adds, 
**  with  these  exceptions,  the  authorities  are  uniformly  against  the 
extension  of  this  right  to  property  not  within  the  jurisdiction  of 
equity." 

We  contend,  therefore,  that  the  separation  deed  is  completely 
put  aside  by  re-cohabitation,  and  that  the  property  now  in 
question  is  still  a  legal  debt  which  yests  in  the  husband  as  it  did 
before  the  separation  deed.  It  is  the  same  as  if  the  deed  had 
neyer  been  executed.  The  husband  might  before  the  deed  haye 
brought  an  action  to  recoyer  the  money,  and  this  Court  cannot 
interfere  to  control  the  husband's  right. 

Mr.  Miller y  Q.C.,  and  Mr.  IF.  W,  Cooper,  who  appeared  [for  the 
Flaintifi&,  were  not  called  upon. 

Sir  R.  Malins,  V.C.:— 

The  facts  of  this  case  are  yery  simple,  and  the  ,'question  is 
whether  the  demurrer  should  be  allowed. 

Mrs.  Clementina  Buffles,  the  married  lady,  and  her  child,  are  the 
Plaintiffs ;  the  lady  is  the  wife  of  Alfred  J.  Buffles,  and  was,  under 
the  will  of  her  fediher,  WiUiam  BvHoeh,  who  died  many  years  ago, 
entitled  to  a  share  of  his  estate.  For  some  reason,  which  does  not 
appear  upon  the  £Etce  of  the  bill,  the  money  to  which  she  was  enti- 

(1)  2  VeB.  607.  (4)  Vol.  i.  p.  231.  Ed.  1849.J 

(2)  1  De  G.  &  Sm.  644.  (5)  Bunb.186.] 

(3)  1  P.  WniB.  458.  (6)  1  ViD.  Ab.  Sup.  475.  .       * 
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y.-C.  M.     tledy  instead  of  being  paid  to  the  lady,  was  retained  by  her  brother 

1875        on  her  behall    Whether  he  retained  it  as  trustee  for  her  is  rather 

BumEa     doubtful,  but  I  am  very  much  inclined  to  think  that  the  effect  of  the 

^-         transaction  was,  that  he  held  the  money  as  trustee  for  his  sister,  since 

it  does  not  appear  it  was  for  his  own  accommodation,  or  that  he 

desired  to  have  the  money.  The  bill  states  this :  *'  From  the  time 
of  the  testator's  decease  the  executrix  and  executors  of  the  said 
testator  carried  on  the  £Etrm  up  to  or  about  the  year  1850,  when 
they  let  the  same  to  Alfred  BuUodk^  a  son  of  the  testator;  and  they 
wound  up  the  testator's  estate,  and  each  of  his  five  children's  share 
amounted  to  the  sum  of  £728,  and  it  was  then  airanged  that 
Alfred  BuUoeh  should  have  and  retain  the  share  of  CkmenHna 
BuUockf  now  the  Plaintiff  Clemeniina  Buffies,  on  the  security  of 
his  promissory  note,  and  should  pay  her  interest  thereon  at  the 
rate  of  £5  per  cent,  per  annum.  There  is  some  little  doubt,  but  I 
will  take  it,  as  Mr.  Glasse  argued  in  support  of  the  demurrer,  that 
it  was  a  legal  debt.  I  will  also  assume,  for  the  purpose  of  the 
present  decision,  that  where  there  is  a  legal  debt,  and  nothing  but 
a  legal  debt,  the  wife  cannot  have  an  equity  for  a  settlement,  and 
cannot  sustain  a  claim  for  a  settlement  out  of  the  legal  debt,  in 
this  Court  In  that  state  of  things,  the  lady  having  married  in 
1865,  when  her  brother  must  have  had  the  money  in  his  hands  for 
many  years,  she  and  her  husband  separated  in  November,  1867, 
and  upon  that  separation  a  deed,  which  was,  in  one  sense,  no  doubt 
a  deed  of  separation,  was  executed,  and  by  that  deed  the  husband 
gives  the  usual  licence  to  the  wife  to  live  apart  from  him ;  and  as 
a  part  of  the  arrangement,  amongst  other  things,  it  was  agreed 
between  the  husband  and  wife  that  the  yearly  interest  of  the  said 
sum  of  £728,  amounting  to  the  sum  of  £36  8a.,  should  during 
the  lifetime  of  the  said  ClemenHna  Buffles  be  paid  to  her  for  het 
own  separate  use.  And  it  was  also  agreed  between  the  said 
husband  and  wife,  that  in  the  event  of  the  decease  of  the  said 
Clementina  Buffies  in  the  lifetime  of  the  husband  the  yearly  in- 
terest of  the  said  sum  of  £728  should  be  paid  to  the  said  Alfred 
John  Suffice  during  his  life,  and  that  after  his  decease  the  prin- 
cipal and  interest  moneys  thereof  should  be  held  by  the  said  Alfred 
Bulloch  in  trust  for  the  said  Henry  John  Buffles  absolutely,"  that 
is,  their  only  child. 


VOL.  XIX.]  EQUTTT  OASIS.  545 

'    Now  certainly  it  is  beyond  the  parview  of  a  deed  of  separation     YA).  M. 
to  provide  for  the  husband  in  the  event  of  his  surviving  the  wife,        isrs 
and  it  is  also  beyond  the  purview  of  a  deed  of  separation  to  pro-     ruvflbs 
vide  for  the  child  of  the  marriage  out  of  the  wife's  property.     If      .  ^' 

this  agreement  was  intended  to  be,  as  it  is  prima  facie,  nothing       

more  than  a  separation  deed,  I  quite  agree  there  is  plenty  of 
authority  for  this  proposition,  to  settle  which  no  authority  need 
have  been  cited  to  me,  that  a  mere  separation  deed  is  put  an  end 
to  by  the  husband  and  wife  resuming  cohabitation.  But  I  think 
it  is  a  very  doubtful  point  whether  this  deed  does  not  go  beyond 
a  separation  deed  in  making  provision  for  the  husband  himself  and 
for  the  only  child  of  the  marriage ;  they  were,  at  that  time,  not 
expecting  to  have  any  other  child,  inasmuch  as  the  arrangement 
was  that  they  should  live  for  the  rest  of  their  lives  apart.  Then 
it  is  agreed,  that  if  this  is  money  which  can  be  recovered  in  this 
Court,  the  equity  of  a  settlement  can  attach.  Now  I  cannot  help 
thinking  that  this  deed,  in  another  respect,  goes  considerably 
beyond  a  separation  deed  when  the  debtor,  that  is  the  brother, 
Alfred  BuUoekf  joins  in  the  deed,  and  turns  himself  from  a  legal 
debtor  into  a  trustee,  because  he  is  a  party  to  the  deed,  having 
executed  it;  and  amongst  other  things  there  is  this  covenant: 
**  The  said  Alfred  BvUoch  doth  hereby  for  himself,  his  heirs,  ex- 
ecutors, and  administrators,  covenant  with  the  said  Alfred  John 
Ruffles,  his  heirs,  executors,  and  administrators,  that  {inter  alia) 
he  the  said  Alfred  BvMooh  shall  and  will  stand  possessed  of,  and 
interested  in,  the  said  sum  of  £728,  and  the  interest  thereof,"  upon 
these  trusts.  It  appears,  therefore,  that,  for  the  benefit  of  the 
husband  and  wife  and  child,  the  debtor  upon  this  promissory  note 
was  to  be  turned  into  a  trustee,  which  gave  mfmy  remedies  against 
him  which  a  Court  of  Law  could  not  have,  and  also  made  the 
trusts  last  longer  than  six  years,  or  even  than  twenty  years ;  all 
that  is  so  greatly  for  the  benefit  of  all  parties,  that  though,  as 
between  husband  and  wife,  the  deed  has  come  to  an  end,  I  thinks 
as  regards  BuHoek,  he  having  joined  in  the  deed,  and  declared 
himself  to  be  a  trustee  of  this  money,  I  cannot  regard  it  as  having 
been  brought  to  an  end  in  that  respect  by  the  agreement  to  resume 
cohabitation.  The  result  of  this  case  is  perfectly  clear.  K  this  is 
a  valid  deed  over  and  above  separation,  then  it  stands  thus :  The 
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Y«-C.  M«     husband  and  wife  are  both  alive,  the  child  is  still  alive ;  the  wife 
1875       has  the  first  life  estate,  the  husband  has  the  second  life  estate,  and 
Bttitub     then  the  corpus  goes  to  the  child ;  and  in  that  case  the  assigneea 
AunoH      ^^  ^^  bankrupt,  as  the  settlement  stands,  must  have  the  life 
—       estate  of  the  husband  in  remainder  on  the  death  of  the  wife.    Bat 
if  the  settlement  does  not  stand,  then  I  should  require  it  to  be 
more  solemnly  argued  than  this  case  has  been  before  I  could  oome 
to  the  conclusion  that,  under  no  possible  circumstances,  could  a 
wife  avail  herself  of  the  machinery  of  this  Court  to  obtain  a  settle- 
ment out  of  money  secured  to  her,  before  her  marriage,  by  a 
promissory  note,  a  bill  of  exchange,  or  a  bond. 

If  a  wife  were  to  file  a  bill  making  the  debtor  and  her  husband 
parties,  which  in  that  way  would  become  a  sort  of  interpleader-suit^ 
she  setting  up  that  her  husband  had  deserted  her,  left  her  unpio- 
Tided  for,  and  a  burthen  on  the  parish  or  on  her  friends — the 
husband  having  a  legal  right  to  recover  that  debt — I  cannot  think 
that  this  Court  is  so  powerless  that«she  could  not,  in  such  a  case  as 
that,  enforce  a  settlement 

It  is  not  necessary  for  me  to  decide  that  question  here ;  but  I 
am  of  opinion — first,  taking  the  whole  deed  of  1857  together,  that 
it  does  go  beyond  a  mere  separation  deed.  QMien  I  think  it  has 
also  the  effect  of  turning  that  legal  debt  of  the  brother  into  a  trust 
enforceable  in  this  Court. 

Therefore,  on  both  those  grounds,  I  am  of  opinion  that  the  de- 
murrer must  be  overruled,  because  the  basis  of  this  bill  is  to  carry 
the  trusts  into  execution.  If  there  be  a  settlement,  the  demurrer 
must  be  overruled ;  and  if  there  is  no  settlement,  then  the  bill  is 
filed  in  the  alternative,  and  prays  the  equity  of  a  settlement  If 
I  am  right  in  my  conclusion,  under  all  the  circumstances,  that  it 
is  not  a  mere  legal  debt,  then  she  would  have  the  power  to  ask 
the  Court  to  make  a  settlement  upon  her  of  so  much  of  the  pro- 
perty as  the  Court  should  think  fit;  and  on  both  grounds  it  seems 
to  me  that  the  demurrer  must  be  overruled. 

Solicitors  for  the  Plaintiffs :  Messrs.  Walter ^  Moajen,  it  San. 
Solicitors  for  the  Defendants :  Messrs.  Simpson  it  OvUingfard. 
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;  WILLIAMS  V.  EVANS.  V.^.  M. 

1875 
Cowdy  Court  Appeal^-Lecw — Farcl  Agreement — Specific  Fer/crmance — Outlay         ^^^^ 

upon  Property.  March  22. 

A,9  a  tenant  in  possessioD,  filed  a  bill  against  B,  for  the  specific  perfonn- 
anoe  of  a  parol  agreement  for  a  lease  of  thirty  years.  A.  had  contracted  to 
8nb-let»  and  his  sub-lessee  had  expended  money  in  alterations  and  repairs 
with  the  knowledge  and  approval  of  B, : — 

Held  (reversing  the  decision  of  the  County  Court  Judge),  that  the  outlay 
by  the  sub-lessee  was  as  much  a  part  performance  of  the  agreement  as  if 
made  by  A,^  who  was  therefore  entitled  to  specific  performance. 

The  Court  wiU  not,  upon  appeal  from  a  County  Court,  entertain  an 
objection  which  is  not  raised  in  the  case  settled  by  the  County  Court 
Judge. 

JL  HIS  was  an  appeal  against  the  decision  of  Thomas  Falconer^ 
Esq.,  the  Judge  of  the  County  Court  of  Olamorffanshire,  holden 
Bt  P&nitfpridd. 

The  suit  was  for  the  specific  peiformance  of  an  alleged  verbal 
contract  entered  into  in  the  year  1871,  by  which  the  Defendant 
agreed  to  grant  a  lease  to  the  Plaintiff  of  the  Bed  lAon  Inn,  at 
Pontypridd,  in  the  county  of  Olamorffcm,  for  the  term  of  thirty 
years^  from  the  15th  of  August^  ISTl,  at  a  yearly  rent  of  £39, 
subject  to  the  usual  covenants,  and  it  was  agreed  between  them 
that  if  the  Defendant  could  obtain  the  consent  of  the  Taff  Vale 
BaHway  Company  to  a  change  in  the  line  of  firontage  of  the  said 
premises,  the  Plaintiff  was  to  pull  down  the  frontage  within  two 
years  from  the  grant  of  such  lease,  and  erect  and  build  a  new 
and  entire  front  wall,  windows,  and  door  to  the  premises,  and  the 
Defendant  promised  to  apply  for  such  consent  to  the  railway  com- 
pany, who  were  the  owners  of  the  adjoining  ground ;  but  if  such 
consent  could  not  be  had,  no  alteration  in  the  line  of  the  frontage 
was  to  be  mada  Instructions  were  given  by  the  Defendant  to 
Mr.  Robert  Thomas  to  draw  a  lease  upon  the  terms  of  this  agree- 
ment, and  the  draft  of  such  lease  was  prepared  accordingly,  and 
was  submitted  to  and  approved  by  the  Defendant  and  by  the 
Plaintiff,  but  no  lease  had  yet  been  executed. 

Boon  after  the  above  arrangement,  the  Plaintiff  agreed,  with 


V, 

EvAire. 
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y.-C.  M.  the  sanction  of  the  Defendant,  to  grant  a  sab-lease  of  the  premises 
1875  for  the  remainder  of  the  term  to  WiUiam  Leyshon,  who  was  to 
WiLLULKs  iu^6  certain  alterations  therein,  and  fit  up  the  premises  as  a 
manufactory  of  aerated  waters,  and  to  erect  the  necessary  build- 
ings for  that  purpose ;  and  upon  the  faith  of  such  agreement  W. 
Leyshon  immediately  commenced  to  make  the  alterations,  and 
actually  completed  the  same  with  the  full  consent  and  appro- 
bation of  the  Defendant,  who  came  continually  to  the  premises  to 
inspect  the  same  during  the  progress  of  the  works. 

The  Defendant  applied  to  the  railway  company  for  their  consent 
to  change  the  site  of  the  frontage  of  the  premises,  but  the  consent 
of  the  company  was  refused. 

The  Plaintiff,  in  order  that  he  might  be  able  to  execute  a 
formal  lease  to  W,  Leyshon,  had  applied  to  the  Defendant  to 
execute  a  lease  upon  the  terms  of  the  draft  lease  so  approved 
of  ;'but  the  Defendant  had  refused  to  do  so,  and  had  threatened 
to  take  proceedings  to  eject  the  Plaintiff  from  the  premises.  The 
Plaintiff  prayed  specific  performance  of  the  agreement,  and  an 
injunction  to  restrain  such  ejectment. 

The  case  settled  by  the  Judge  of  the  County  C!ourt  stated  that 
the  Plaintiff's  evidence  was  to  this  effect — ^that  he  had  been  lessee 
of  the  Bed  Lion  Inn  from  the  15th  of  May,  1860,  for  ten  years, 
at  a  rent  of  £39  a  year;  that  Mrs.  Evans,  the  wife  of  the  Defen- 
dant, was  the  owner  of  the  property,  and  she  had  negotiated  with 
the  Plaintiff  the  terms  of  a  new  lease.  Mrs.  Evans  was  to  get  the 
consent  of  the  railway  company  to  the  alteration  of  the  front  of 
the  house.  The  alteration  was  to  be  made  provided  there  was 
consent.  The  Plaintiff  afterwards  arranged  to  let  the  premises  to 
Mr.  Leyshon  at  a  higher  rent.  They  were  both  to  find  some  of 
the  money,  and  Leyshon  was  to  pay  a  rent  on  the  money  laid  out 
by  the  Plaintiff.  Mrs.  Evans  gave  instructions  for  the  lease. 
The  Plaintiff  had  not  himself  spent  money  upon  the  premises 
since  the  new  lease. 

The  evidence  of  Mrs.  Evans  was  that  a  lease  was  promised  to 
the  Plaintiff  on  condition  that  the  railway  company  would  allow 
the  house  to  be  drawn  out  to  the  front ;  but  if  they  would  not 
consent,  then  the  Plaintiff  was  not  to  have  a  new  lease.  She  had 
told  the  Plaintiff  and  Leyshon  that  they  had  broken  the  insurance. 


VOL.  XIX,]  EQUITY  OASES.  549 

and  she  sent  for  the  agent  and  paid  the  extra  premium.    The     V.-O.  M. 
draft  of  the  lease  had  never  been  sent  to  her.  1875 

Mr.  Thomas,  the  solicitor  who  prepared  the  lease,  said  he  be-    Wiluams 
lieyed  the  instructions  came  from  Mrs.  Evans.    He  had  been      j,^*^g 

given  an  old  lease  by  which  to  prepare  the  new  one,  with  a       

proviso,  if  consent  obtained  to  alterations,  such  alterations  to  be 
made  hj  the  Plaintiff;  but  if  no  consent,  there  would  be  no 
alteration.  The  draft  lease  was  not  sent  to  Mrs.  Evans,  but  witness 
saw  her  about  it  several  times. 

William  Leyshon,  in  his  evidence,  said  he  had  seen  Mr.  and 
Mrs.  Evans,  and  told  them  of  the  arrangement  he  had  made  with 
the  Plaintiff.  He  told  them  they  were  going  to  build  and  have  a 
fsLGbory  for  ginger  beer.  The  Defendant  objected  to  a  boiler,  and 
said  the  house  was  insured ;  witness  said  he  would  pay  the  extra 
premium.  He  went  to  the  insurance  office  and  found  that  Mrs. 
Evans  had  paid  the  extra  premium.  Witness  had  put  in  a  boiler, 
and  he  had  built  a  stable  in  the  yard  and  laid  on  the  water  from 
the  water  company.  He  had  also  put  gas  there  and  doors  extra, 
and  two  panel  windows.  He  had  converted  a  lumber-room  into  a 
parlour,  papered  it,  and  put  up  a  fire-grate.  Mr.  Evans  came 
there  at  different  times.  He  told  Mr.  Evans  that  it  was  under* 
stood  he  was  to  have  a  lease  for  thirty  years.  His  outlay  had 
been  from  £20  to  £25,  and  in  the  inside  from  £10  to  £15.  He 
had  always  been  willing  to  make  the  alteration  to  the  frontage ; 
but  the  railway  company  would  not  consent  to  it.  The  proposed 
new  front  would  have  cost  £800.  Mr.  Evans  was  glad  to  have  the 
stable  erected ;  he  was  backwards  and  forwards  there  every  day. 

BoUon  CiiU,  a  builder,  stated  that  the  alterations  made  by  the 
Plaintiff  might  have  cost  from  £12  to  £15.  The  stable  was  a 
wooden  structure,  and  was  moveable,  and  could  be  taken  away. 
He  had  put  in  three  doors  and  two  windows.  The  gas  and  water 
fittings  could  be  taken  away. 

The  case  then  stated  that  it  was  contended  for  the  defence : 
first,  that  there  was  no  security  that  the  £300  would  be  laid  out ; 
secondly,  that  two  years  had  already  expired ;  thirdly,  that  the 
money  laid  out  was  not  in  pursuance  or  by  force  of  the  agree- 
ment, nor  with  the  privity  of  the  .Defendant,  and  that  there  had 
been  no  expenditure  on  the  front  of  the  house. 
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y.-C.  M.  For  the  Plaintiff  it  had  been  contended  tliat  the  agreement  for 

ig75  the  lease  was  that  the  lease  should  be  granted  if  the  consent  of 

WnjjAMB  ^^®  railway  company  to  the  alteration  was  not  obtained,  and  that 

V.  the  alterations  made  by  the  sub-tenant  Leydum  were  sufficient 

Eyans. 

—  part  performance  of  the  contract  to  entitle  the  Plaintiff  to  a  lease. 
The  County  Court  Judge  held  that  as  the  Plaintiff  himself  had 
made  no  expenditure  on  the  premises  there  was  no  part  perform- 
ance of  the  agreement  by  him,  and  that  what  was  done  by  the 
sub-tenant  was  only  what  a  tenant  from  year  to  year  might  hare 
done. 

If  the  Yice-Chancellor  should  be  of  opinion  there  was  such  an 
outlay  as  to  entitle  the  Plaintiff  to  specific  performance,  there  must 
be  a  decree  for  the  Plaintiff,  otherwise  the  order  for  the  dismissal 
of  the  plaint  was  to  stand. 

Mr.  EveriUf  for  the  Appellant : — 

The  only  question  submitted  by  the  case  settled  by  the  County 
Court  Judge  upon  this  appeal,  is  whether  the  outlay  made  by 
Mr.  Leyshon,  to  whom  the  Plaintiff  had  agreed  to  demise  the 
house  and  premises  for  the  term  agreed  upon  by  the  Defendant,  is 
sufficient  to  entitle  the  Plaintiff  to  say  that  he  has  made  an  out- 
lay on  the  premises  on  the  faith  of  the  promise  to  grant  him  a 
lease  thereof.  It  is  clear,  upon  the  evidence  adduced  in  the  County 
Court,  that  the  lease  was  to  be  granted  absolutely  for  thirty  years, 
at  £39  a  year  rent,  by  the  Befendant  to  the  Plaintiff,  but  there 
was  also  a  conditional  arrangement  that  the  Plaintiff  should 
entirely  alter  the  front  of  the  house,  provided  the  consent  of  the 
railway  company  could  be  obtained.  The  decision  of  the  County 
Court  Judge  goes  upon  the  assumption  that  the  lease  was  in  any 
event  to  be  granted,  and  that  it  was  not  conditional  on  the  con- 
sent of  the  company;  therefore  the  only  question  submitted  to 
this  Court  is  whether  the  outlay  by  the  sub-lessee  was  on  the  faith 
of  the  lease  to  the  Plaintiff.  It  is  submitted  that  this  outlay  must 
be  considered  the  same  as  if  it  had  been  made  by  the  Plaintiff 
himself.  The  County  Court  Judge  seems  to  have  considered  that 
an  outlay  on  premises  agreed  to  be  leased  by  a  parol  contract 
must  be  an  outlay  in  doing  work  agreed  under  the  contract  to  be 
done  by  the  intended  lessee,  and  that  any  outlay  by  a  person  to 
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whom  premises  are  by  a  parol  contract  agreed  to  be  let  for  a  term,     Y.-O.  Mc 
does  not  entitle  the  lessee  to  specific  performance  unless  the  ont-       1875 
lay  is  in  respect  of  erections  specifically  contracted  to  be  erected,    wiluams 
And  therefore,  that  as  neither  the  Plaintiff  nor  his  sub-lessee  have      xi  ^' 
laid  out  money  in  erections  agreed  to  be  erected  as  part  of  the        — 
contract,  they  are  not  entitled  to  specific  performance.     The 
fallacy  of  this  view  is  obvious.    The  outlay  was  effected  by  the 
under-lessee,  but  it  is  precisely  the  same  as  if  made  by  the  lessee 
himself;  for  the  underlease  was  granted  upon  the  fiAith  of  the 
parol  agreement,  and  upon  the  faith  of  that  agreement  the  outlay 
was  made. 

Mr.  Fredinff,  for  the  Respondent : — 

The  principal  objection  to  the  Plaintiff's  right  to  a  decree  in 
this  case  is  that  the  suit  is  instituted  against  Mr.  Evans,  the  husband 
of  the  person  who  was  the  owner  of  the  property,  the  subject  of 
the  alleged  parol  agreement.  If  the  property  belonged  to  Mrs, 
EvanSy  her  husband  had  no  power  to  grant  a  lease  for  more  than 
twenty-one  years;' consequently  an  agreement  by  him  for  a  lease 
of  thirty  years  is  absolutely  void.  A  husband  cannot  bind  his 
wife's  real  estate  for  thirty  years.  The  whole  evidence  in  the  case 
goes  to  shew  that  the  contract  was  made  with  Mrs.  Evans,  if  there 
was  such  a  contract,  but  the  wife  is  not  a  party  to  this  suit. 

It  is  the  estate  of  the  husband  and  wife,  in  right  of  the  wife,  and 
the  Court  is  asked,  where  the  wife  has  entered  into  an  agreement 
for  a  lease  for  thirty  years,  to  enforc^e  it  against  the  husband. 
This  is  an  alleged  contract  by  the  Wife,  relating  to  her  own  real 
estate.  There  is  no  evidence  to  shew  that  the  husband  so  con- 
ducted himself  as  to  make  his  wife  an  agent  for  him. 

[The  Yioe-Chancellob  :— I  must  assume  that  the  husband  was 
bound  by  the  acts  of  his  wife.  I  do  not  think  that  I  can  go  out 
of  the  case  sent  up  to  me  on  appeal.  I  think  no  point  can  be 
taken  on  the  appeal  which  is  not  contained  in  the  case,  settled  as 
it  is  with  the  consent  of  both  the  parties.  If  the  objection  had  been 
taken  as  a  defence  below,  there  might  have  been  evidence  given 
on  the  subject.  It  might  have  been  proved  that  the  husband 
considered  his  wife  acting  as  his  agent.    As  there  ifl  no  evidence 
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T.-C.  M.  of  want  of  authority,  I  shall  assume  that  there  was  eyidenoe  to 

1375  shew  that  the  husband  constituted  his  wife  his  agent.    Probably 

"^^^  the  objection  was  not  taken  because  it  could  no  doubt  have  been 

V'  proved  that  Mrs.  Evans  was  in  effect  acting  with  the  sanction  of 

—  her  husband. 

Mr.  Brishwe^  Q.G.,  as  amicus  curies,  referred  to  Midland  Banking 
Company  v.  Chambers  (1).] 

Then  as  to  the  merit&  It  was  held  by  the  County  Court 
Judge,  that  as  the  Plaintiff  himself  had  made  no  outlay  upon 
the  premises,  there  had  been  no  part  performance  of  the  parol 
agreement,  notwithstanding  that  there  had  been  an  expendi- 
ture by  the  sub-tenant.  The  Plaintiff  was  in  possession  under 
a  former  lease  for  ten  years,  and  upon  the  faith  of  the  alleged  paiol 
agreement  he  entered  into  an  agreement  with  another  person 
to  grant  an  underlease,  but  he  made  no  expenditure  upon  the 
faith  of  the  agreement.  It  was  the  under-tenant  who  expended 
the  money  upon  the  faith  of  the  agreement  with  the  Plaintiff. 
The  outlay  was  not  made  in  pursuance  of  the  agreement,  because 
the  outlay  provided  for  by  the  agreement  was  the  erecting  a  new 
front  to  the  house.  That  would  have  cost  £300,  according  to  the 
evidence,  which  would  have  been  a  substantial  consideration  for 
the  lease ;  but  all  the  sub-tenant  did  was  to  expend  between  £20 
and  £30  in  fitting  up  the  premises  for  his  own  particular  trade  of 
an  aerated  water  manufacturer,  and  even  that  outlay  was  made  by 
doing  slight  alterations  and  adding  fixtures  which  might  be  removed 
by  a  tenant  from  year  to  year. 

It  is  in  evidence  that  the  stable  was  a  wooden  erection,  and 
might  have  been  removed.  The  boiler,  the  gas  and  water  pipes 
might,  of  course,  have  been  taken  away ;  so  that  the  whole  outlay 
was  for  removable  tenant's  fixtures/  It  cannot,  therefore,  be  said 
that  the  money  was  expended  on  the  faith  of  this  parol  agreement. 
The  act  to  be  done  to  constitute  part  performance  of  a  parol 
agreement  must  be  an  unequivocal  act  resulting  from  the  agree- 
ment. That  was  shewn  in  the  case  of  Frame  v.  Dawson  (2).  But 
where  the  act  is  equivocal  and  easily  admits  of  compensation,  as 
by  a  tenant  rebuilding  a  party  wall,  then  there  is  no  part  per- 

(1)  Uw  Bep.  4  Ch.  398.  (2)  U  Yea.  386. 


v. 
Eyavb. 
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formance.    The  acts  done  in  this  case  are  equivocal  acts,  and  not     V.-G.  H. 
referrable  to  the  agreement,  and  cannot  entitle  the  Plaintiff  to  a        1875 
decree  for  specific  performance.    In  the  case  of  O'BeiUy  y.  Thomp"    wiujaxs 
.son  (1),  where  there  was  an  agreement  by  parol  that  on  the  Plain- 
tiffs procuring  a  release  of  right  from  a  stranger  the  Defendant 
would  convey,  and  the  Plaintiff  procured  the  release  by  paying  a 
valuable  consideration,  that  was  held  not  to  be  part  performance, 
4knd  the  Statute  of  Frauds  (29  Car.  2,  c.  3)  could  be  pleaded  to  a 
•bill  for  specific  performance  of  such  an  agreement.    The  Lord 
Chief  Baron  there  said :  ^'  I  do  not  incline  to  extend  the  cases  of 
part  performance ;  they  have  raised  the  very  mischief  which  the 
statute  intended  to  prevent." 

Sib  E.  Malins,  V.C.  : — 

This  case  is  stated  from  the  County  Court  with  great  inaccuracy* 
^nd  it  is  very  di£Scult  to  discover  what  I  have  to  decide.  I  think, 
however,  from  the  admissions  of  the  parties,  some  of  the  difficulty 
is  removed.  The  Plaintiff  had  been  the  lessee  of  the  Bed  Lum 
Inn  for  ten  years  up  to  May,  1870 ;  he  was  still  in  possession  of 
the  property,  holding  over,  I  suppose,  on  the  terms  of  the  old 
lease,  but,  at  all  events,  he  was  in  possession,  and  being  so,  it  was 
verbally  agreed  by  the  Defendant  that  he  would  grant  the  Plain- 
tiff a  new  lease  for  thirty  years  at  a  rent  of  £39  per  annum.  The 
Plaintiff  having  that  agreement  for  a  lease,  entered  into  an  agree- 
ment with  Leyehon  that  he  should  have  a  lease  for  the  whole  of 
the  term  at  an  increased  rent.  Now  it  is  plain  that,  whatever 
was  done  by  the  Plaintiff  was  done  on  the  faith  of  the  parol 
agreement  with  the  Defendant  that  he  should  have  this  lease 
panted  to  him.  The  Plaintiff  certainly  would  never  have  entered 
into  an  agreement  for  an  underlease  for  thirty  years  unless  he 
had  fully  believed  that  he  had  himself  a  valid  agreement  for  a 
lease.  There  could  be  no  specific  performance  of  the  agreement 
by  reason  of  the  Plaintiff  having  entered  into  possession,  because, 
in  fact,  he  was  in  possession.  The  rule  is,  that  if  A.  agrees  to 
grant  a  lease  to  £.,  and  B.  enters  into  possession  upon  the  faith  of 
that  agreement,  then  B.  is  entitled  to  a  decree  for  specific  per^ 
formance,  and  the  case  is  thereby  taken  out  of  the  Statute  of 

(1)  2  Cox,  271,  273. 
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y.-a  H.  Frauds.  But  this  Plaintiff  was  in  possession,  and  my  opinion  is^ 
1875  that  where  the  tenant  is  in  possession  and  afterwards  does  anything 
WnjjAMs  which  alters  his  position  for  the  purpose  of  carrying  oat  the  new 
EvASB.  ^^^^^'^^^  that  equally  takes  the  case  out  of  the  Statide  of  Frauds. 
""^  This  is  the  law  settled  by  the  case  of  Nimn  v.  Fabian  (1),  which 
is  a  yalaable  addition  to  this  branch  of  the  law.  There  a  land- 
lord haying  verbally  agreed  with  his  tenant  to  grant  him  a  lease 
for  twenty-one  years  at  an  increased  rent,  died  before  the  execution 
of  the  lease,  but  before  his  death  the  tenant  had  paid  one  quarter's 
rent  at  the  increased  rate.  It  was  held  that  this  constitated  a 
sufficient  part  performance  of  the  agreement  to  take  the  case  out 
of  the  StaitUe  of  Frauds,  and  specific  performance  was  decreed. 
Here  the  Plaintiff  has  acted  on  the  faith  of  the  parol  agreement, 
and  altered  his  position  by  letting  the  property  at  an  additional 
rent  and  laying  out  money  upon  the  property,  which  takes  the  case 
oat  of  the  statute.  What,  then,  are  the  facts  ?  The  Plaintiff  has 
altered  his  position  to  this  extent,  that  he  has  entered  into  an 
agreement  with  Leyskon  which  Leyshon  may  seek  to  enforce  by 
legal  proceedings;  he  has,  therefore,  exposed  himself  to  periL 
After  this  Leyshon,  with  the  approbation  of  the  Plaintiff,  lays  oat 
money  on  the  property ;  he  builds  a  stable,  he  erects  a  boiler,  he 
pats  in  doors  and  windows,  and  lays  on  appliances  for  gas  and 
water.  The  Plaintiff  certainly  never  would  have  sanctioned  this 
if  he  had  not  believed  that  he  had  a  valid  contract  for  a  lease* 
These  things  were  done  on  the  faith  of  the  parol  agreement  that 
the  lease  wonld  be  granted.  He  thought  he  had  people  of  honour 
to  deal  with,  and  that  his  lease  would  be  granted  to  him  in  par- 
soance  of  the  agreement,  and  that  they  would  not  turn  round  and 
plead  the  Statute  of  Frauds  against  him.  It  appears  to  me  that 
what  Leyshon  did  was  on  the  fedth  of  the  verbal  contract  with  the 
Plaintiff,  and  I  must  consider  that  what  he  did  was  in  part  per- 
formance of  the  contract  It  is  of  no  consequence  whatever 
whether  this  was  done  by  the  Plaintiff  or  by  his  sub-lessee ;  the 
money  was  expended  either  by  the  Plaintiff  or  by  his  authority^ 
and  it  does  not  matter  whether  it  came  out  of  the  Plaintiff's 
pocket  or  that  of  Leyshon* 

Now,  the  evidence  is  very  distinct  to  shew  that  Mr.  and  Mrs. 
Evans  were  aware  of  these  alterations  being  made,  and  that  they 

(1)  Law  Kep.  1  Cb.  35. 
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Yfere  being  done  by  Leifshan  upon  the  nndeistanding  that  he  was    ^•'^*  ^ 
to  have  a  lease  from  the  Plaintiff.    Leyshon  says  he  had  seen  Mr.       ^^^ 
and  Mrs.  Evans^  and  told  them  of  the  arrangement  he  had  made    WiLLiikw 
with  the  Plaintiff.    He  told  them  what  the  buildings  were  to  be.      EvAiii. 
He  says  that  Mr.  Evans  came  there  at  various  times,  he  was  back-       ~" 
wards  and  forwards  every  day,  and  he  was  glad  to  have  the  stable 
erected.    It  is  also  clear  from  this  evidence  that  Mr.  Evans  was 
cognisant  of  what  Mrs.  Eva^M  had  been  doing  in  letting  the  pre- 
mises.   Mr.  Evans  was  as  much  bound  as  his  wife  by  this  conduct. 
All  this  could  not  have  been  done  except  under  the  belief  that  a 
lease  would  be  granted.    Then  there  is  evidence  as  to  the  nature 
of  the  structures,  and  it  is  said  that  the  stable  was  built  of  wood 
and  could  be  removed.    This  might  possibly  be,  but  yet  there  is 
nothing  to  shew  that  it  was  a  tenant's  fixture. 

Under  these  circumstances  the  Judge  has  submitted  this  ques- 
tion. He  has  decided  that,  as  the  Plaintiff  himself  had  made  no 
expenditure  on  the  premises,  there  was  no  part  performance  of  the 
agreement  by  him,  and  that  what  was  done  by  the  sub-tenant  was 
only  what  a  tenant  from  year  to  year  might  have  done.  If  I 
should  be  of  opinion  that  there  was  such  outlay  as  to  entitle  the 
Plaintiff  to  specific  performance,  there  must  be  a  decree  for  the 
Plaintiff,  otherwise  the  order  for  dismissal  of  the  plaint  will  stand. 
My  opinion  upon  this  point  is,  that  the  expenditure  was  made  by 
the  authority  of  the  Plaintiff,  and  that  it  operates  exactly  as  if  it 
bad  been  made  by  himself,  because  it  was  done  on  the  faith  of  the 
contract,  and  was  not  such  an  expenditure  as  a  tenant  from  year 
to  year  might  have  made.  I  think  this  was  an  outlay  by  the 
Plaintiff,  or  by  his  sanction  or  direction,  which  entitled  him  to 
specific  performance  of  the  contract  for  a  lease. 

Another  question  has  been  raised  in  this  case  by  Mr.  FreeUng^ 

as  counsel  for  the  Defendant.    It  does  not  in  any  manner  affect 

my  decision,  but,  as  it  has  been  raised,  I  think  it  right  to  express 

my  opinion,  since  it  may  act  as  a  guide  to  County  Court  Judges 

in  preparing  cases  for  the  opinion  of  the  Court  of  Appeal.    I  am 

of  opinion  that,  according  to  the  Act  of  Parliament,  the  case  does 

not  come  before  me  for  decision  generally  on  all  the  questions  in 

the  case,  but  only  on  those  points  which  are  submitted  for  my 

decision.    I  have  looked  into  Mr.  Leonardos  book  upon  the  prac- 

2  0  2  2 
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V.-G.  H.  tioe  of  the  Coimty  Courts.    Since  the  book  was  published^  Mr. 

1875  hewari  has  become  a  County  Court  Judge,  and  it  is,  no  doubt,  a 

WnujAMs  1'^^^  ^^  authority  upon  the  practice  of  County  Courts,  and  I  find 

^'  it  there  stated  (1)  that  the  case  for  the  decision  of  the  Court 

Evans.  ^  •' 

of  Appeal  should  be  prepared  by  the  Appellant's  counsel  or 

solicitor,  and  a  copy  of  the  draft  case  should  be  submitted  to  the 
attorney  of  the  Bespondent  for  his  approvaL  If  the  parties  cannot 
agree  as  to  the  form  of  the  case,  a  copy  of  the  draft  case,  prepared 
on  the  part  of  the  Appellant,  must  be  lodged  by  his  attorney  with 
the  Begistrar,  who  will,  after  consulting  the  Judge,  fix  a  day  for 
the  case  to  be  settled  and  signed  by  him,  of  which  notice  is  to  be 
given  to  the  parties  in  the  suit,  in  order  that  they  may  appear 
before  him  and  be  heard  on  the  subject  of  the  form  of  the  case. 
If,  however,  the  parties  should  agree  on  the  form  of  the  case  with- 
out the  interference  of  the  Court,  then  the  same  is  to  be  presented 
to  the  Judge  for  his  approval  and  signature.  But  if  the  Judge 
should  not  then  approve  of  the  case,  the  parties  are  to  be  sum- 
moned to  attend  him  to  be  heard  as  to  the  form  of  the  case. 

It  appears,  therefore,  that  the  parties  agree  upon  the  form  of 
the  case  to  be  sent  up  for  appeal.  As  far  as  my  experience  goes, 
I  think  the  Judges  in  general  send  up  their  cases  in  a  very  satis- 
factory form,  and  no  doubt  they  submit  to  this  Court  any  question 
which  the  parties  desire.  I  do  not  find  in  this  case  that  any 
question  is  submitted  as  to  whether  the  Defendant  JEfvwM  agreed 
with  his  wife  in  entering  into  this  contract  for  a  lease,  but  it  is 
dear  that  the  husband  must  have  considered  himself  bound  by 
what  his  wife  had  done,  and  that  it  would  have  been  vain  to  raise 
such  a  defence  in  the  Court  below.  I  should  be  guilty  of  great 
injustice  if,  under  such  circumstances,  I  were  to  decide  the  case 
upon  a  point  which  is  not  submitted  to  me,  and  which  might  have 
been  quite  clear  upon  the  evidence  adduced  before  the  County 
Court,  and  when  the  husband  had  appeared  before  the  Court  and 
admitted  that  he  was  bound.  The  case  shews  that  it  was  the  pro* 
perty  of  the  wife,  and  in  all  probability  there  was  sufficient  evidence 
to  shew  that  what  the  wife  had  done  the  husband  was  satisfied 
with,  and  he  adopted  it.  On  the  other  hand,  it  is  said  that  I  could 
not  make  a  decree  for  specific  performance  of  a  contract  by  the 
husband  for  a  lease  for  thirty  years  of  property  belonging  to  his 

(1)  Page  177. 
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wife.    The  right  of  the  husband  over  the  property  is  distinct :  he     ^•'^'  ^ 
is  entitled  to  the  freehold  in  her  right,  and  the  control  of  the       }^ 
husband  over  the  freehold  estate  of  his  wife  includes  a  right  to    Wiluaiis 
receive  the  rents  and  profits  during  the  coverture,  and  during  his      Evavp. 
own  life  if  he  retains  the  estate  as  tenant  by  the  curtesy.    I       """ 
think  this  contract  was  made  by  the  wife,  who  acted  as  the  agent 
for  her  husband,  and  that  the  husband  was  cognizant  of  the  acts  of 
his  wife,  and  sanctioned  what  she  had  done. 

There  was,  I  think,  a  contract  to  grant  a  lease  for  thirty  years. 
If  the  grantee  had  not  been  in  possession  of  the  property  at  the 
time,  but  had  thereupon  entered  into  possession  with  the  sanction 
of  the  lessor,  and  had  paid  rent,  that  would  have  been  sufficient  to 
constitute  part  performance  of  the  contract,  and  to  entitle  the 
lessee  to  a  decree  for  specific  performance ;  but  the  lessee  was  in 
possession,  and  remained  in  possession,  and  I  think  that  by  the 
expenditure  of  money  upon  the  property  there  was  still  such  an 
amount  of  performance  of  the  contract  as  would  entitle  him  to  a 
decree.  This  is  in  conformity  with  the  principle  decided  in  Nunn 
v.  Fahian  (1),  and  the  case  is  thus  taken  out  of  the  Statute  of  Frauds. 

The  defence  is,  in  my  opinion,  an  unconscionable  defence,  and  I 
can  find  no  merits  on  the  part  of  the  Defendant,  and,  according  to 
the  principle  I  have  laid  down,  that  the  losing  party  must  pay  the 
costs,  and  as  I  can  see  no  reason  for  deviating  in  this  case  from 
that  principle,  I  must  make  a  decree  for  specific  performance,  with 
costs  to  be  paid  by  the  Defendant.  I  ought  to  have  said,  that 
with  regard  to  the  case  of  Frame  v.  Dawson  (2),  I  cannot  coincide 
with  that  decision  in  the  terms  there  laid  down — that  the  money 
expended  might  be  returned,  or  it  might  be  got  back  from  the 
landlord  by  an  action  at  law.  I  must  negative  the  proposition 
there  laid  down  altogether.  Where  there  is  expenditure  upon  the 
property,  it  will  be  referred  to  the  new  position  in  which  the  man 
believes  himself  to  be.  I  cannot  think  that  the  Courts  would  now 
concur  in  that  decision.  The  case  of  Parker  v.  Smith  (3)  shews 
Yice-Chancellor  Knight  Bruce^s  opinion  of  Frams  v.  Dawson.  He 
there  said  **  the  act  done  in  that  case  was  not  distinctly  referable 
to  any  agreement.  It  might  and  would  have  been  done  without 
any  agreement;  it  was  a  matter  of  duty,  independently  of  any 
agreement."   There  wa3  no  part  performance  in  that  case.    It  had 

(1)  Law  Bep.  1  Ch.  85.  (2)  14  Yes.  386.  (8)  1  GoU.  606. 
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VXJ.  ML     nothing  to  do  with  a  quegtion  of  part  performance.    Here  it  is  an 
1875       act  done  by  a  person  in  his  new  position  of  expending  money  upon 
Wnjjiiifl    the  property.    The  decision  of  the  County  Court  Judge  must  be 
reversedy  and  the  Defendant  must  pay  the  costs  of  the  suit,  in- 
cluding the  costs  of  the  appeal. 

Solicitors  for  the  Plaintiflf :  Messrs.  Sharp  dk  UUUhame,  agents 
for  Messrs.  Simons  dt  Plews^  Merthyr  TydvU. 

Solicitor  for  the  Defendant :  Mr.  C.  B.  James,  agent  for  Messrs. 
0.  F.  dt  O.  James,  Merthyr  Tydvil. 


9. 

ETAse. 


v.^  M.  CORPOEATION  OF  HASTINGS  v.  IVALL. 

1874  [1871    H.    180.] 


F«6. 16,  23,    Trespasser  an  Foreahare^Foasessary  TiUe^Advene  TiUe  of  Cratvn-^Evidenee. 
24,  2d  I 

^Q^o^l?-  '^  posBesaory  title  suffident  against  a  trespasser  may  be  established  by 

VuiM  6. '  persons  claiming  foreshore,  without  prodacing  evidence  saffident  to  displace 

—  the  title  of  the  Crown. 

In  a  suit  against  a  trespasser  by  persons  claiming  title  to  foreshore  and 
giving  evidence  of  acts  of  ownership  in  support  of  their  title,  it  is  not  open 
to  the  Defendant  to  prove  any  acts  of  ownership  by  the  Crown  except  such 
as  can  be  shewn  to  have  been  done  with  the  knowledge  of  the  Plaintiffs. 

Queen  Elizabeth^  by  royal  letters  patent,  granted  to  the  Corporation  of 
HasHnga  certain  lands  in  and  about  Bastings^  which  were  liable  to  for- 
feiture, as  being  affected  by  superstitious  uses,  and  had  been  previously  con- 
cealed, and  "  all  that  her  parcel  of  land  and  her  hereditaments  called  the 
SUme  Beache  with  the  appurtenances  in  Eastings  aforesaid,  in  her  said  county 
of  Sussex^  and  all  messuages,  houses,  edifices,  and  buildings  whatsoever,  with 
their  appurtenances,  in  and  upon  the  aforesaid  parcel  of  land  called  the  Stent 
Beache  "  :-r 

Eeldf  (1)  that  there  was  no  presumption  from  the  language  of  the  grant 
against  the  extension  of  the  grant  to  the  part  of  the  beach  below  high-water 
mark ;  (2)  that  inasmuch  as  it  appeared  that  the  expression  *^  Stone  Beach  " 
was  now  applied  to  the  entire  part  of  the  beach  covered  with  shingle,  which 
extended  below  as  well  as  above  high-water  mark,  and  that  the  inferior 
boundary,  called  the  ^Stone^s  Foot,**  was  liable  to  vary  according  to  the 
state  of  the  wind  and  tide,  the  whole  present  foreshore,  whether  now  shingle 
or  sand,  most,  as  against  a  person  not  claiming  any  title  in  himself,  be  pre- 
sumed to  be  included  in  the  grant. 

Injunction  granted  accordingly  to  restrain  the  deposit  of  earth  on  the  sand 
below  the  St<me*8  Foot, 

£>Y  certain  letters  patent  of  the  14th  of  Febmarj,  in  the  thirty- 
first  year  of  the  reign  of  Queen  EUzaheth,  which  were  duly  inroUed, 
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«he  of  her  special  grace,  certain  knowledge,  and  mere  motion  gave  V.-O.  H. 
and  granted  to  the  Mayor,  Jarats,  and  Oommonalty  of  the  Town  1874 
and  Port  of  HcutinffS,  in  the  oonnty  of  Swsex^  and  their  successors,  oonp^TKnr 
besides  certain  lands  and  hereditaments  in  the  parishes  of  8t.  ^'  HAsmiae 
Clement  and  AU  Sainis,  Eastings^  all  that  her  parcel  of  land  and  Itall. 
her  hereditaments  called  the  Stone  Beaeke,  with  the  appurtenances 
in  EadingB  aforesaid,  in  the  said  county  of  Sussex,  and  all  mes- 
suages, houses,  edifices^  and  buildings  whatsoever,  with  the  appur- 
tenances, in  and  upon  the  aforesaid  parcel  of  land  called  the  l^one 
Beaehe,  then  or  lately  built  or  constructed ;  and  all  those  her 
lands,  tenements,  and  hereditaments  called  Ol^e  Lands,  with  the 
appurtenances ;  and  all  other  her  lands,  tenements,  and  heredita- 
ments lying  and  being  in  Raslings  aforesaid,  or  elsewhere  in  her 
said  county  of  Sussex,  being  theretofore  given  or  appointed  to  one 
Janetta  A.  Clyve,  otherwise  Ctt/ffe,  or  by  some  one,  or  some  others, 
for  the  maintenance  of  an  obit  in  the  said  church  of  AU  Saints,  in 
Hastings  aforesaid,  and  Weslham,  in  her  county  of  Sussex,  or  in 
one  of  them ;  and  aU  tho6e  her  lands,  tenemente,  and  pastures 
called  Sharpdands,  with  the  appurtenances ;  and  all  her  lands, 
tenements,  and  hereditaments  called  Magdalen  Lands  and  Church 
FeQdes,  with  the  appurtenances  situate  and  lying  in  Eastings  afore- 
said, or  within  the  liberties  of  the  same ;  and  all  those  her  fresh 
and  salt  marshes,  and  other  her  lands,  tenements,  tithes,  rents,  and 
hereditaments  whatsoever  in  Eastings  aforesaid,  with  the  appurte- 
nances, or  within  the  liberties  of  the  same,  then  or  not  long  since 
concealed,  subtracted,  or  unjustly  detained  from  her,  or  from  her 
progenitors,  and  all  the  issues,  rents,  and  yearly  profits  of  all  and 
singular  so  from  her  or  from  her  progenitors  subtracted  or 
unjustly  detained,  from  the  time  that  the  same  premises  came 
to,  or  ought  to  have  come  to,  her  hands,  hitherto  coming  or  grow- 
ing ;  and  also  the  advowson,  donation,  free  disposition,  and  right 
of  patronage  of  the  rectory  and  church  of  the  Blessed  Mary,  in  the 
castle  of  Eastings  aforesaid,  commonly  known  as  the  Castle  Parish 
and  Saint  Andrew,  or  by  the  name  of  one  of  them,  with  all  their 
rights  and  appurtenances :  To  have  and  to  hold  all  and  singular 
the  premises  thereinbefore  expressed,  and  subject  and  by  the  same 
letters  patent  before  granted,  with  the  appurtenances,  to  the  afore- 
named Mayor,  Jurats,  and  Commonalty  of  the  Town  and  Port  of 
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y.-C  M.     HastinffSf  in  the  count j  of  Sussex,  and  their  successors,  to  tfai»^ 

1874       sole  and  proper  use  and  behoof  of  them  the  said  Mayor,  Jurats,. 

CobporTtion  ^^^  Gommonaltyy  and  their  successors  for  ever :  To  hold  after  her 

or  Habtikgb  Jj^jj^  ^j^^  successors  of  her  manor  of  East  Qreenwieh,  in  the  county 

ivALu      of  Kenty  by  fealty  only  on  free  and  common  socage,  and  not  in 

chief,  nor  on  knight  sendee,  at  the  rent  therein  mentioned. 

The  letters  patent,  which  were  in  the  Latin  language,  also  con- 
tained a  clause  which,  as  translated,  was  as  follows : — 

''  Provided  always,  that  if  the  aforesaid  lands  and  hereditaments 
called  the  Stone  Beouihe,  in  Routings  aforesaid,  and  also  the  afore- 
said messuages,  houses,  edifices,  and  buildings  built,  erected,  or 
constructed  upon  the  aforesaid  parcel  of  land  called  the  Stone 
Beachey  and  the  aforesaid  lands  and  other  the  premises  called  Cb/ffe 
Lands^  and  the  aforesaid  lands,  tenements,  and  other  the  premises 
called  Magdalen's  and  Chv/reh  Lands,  and  the  aforesaid  salt  and 
fresh  marshes  in  Hastings  aforesaid ;  and  all  lands,  tenements,  and 
other  the  premises  heretofore  as  is  aforesaid  given  or  appointed 
to  the  maintenance  of  an  obit  in  the  church  of  AH  Saints,  in 
Hastings  and  Westluim  aforesaid,  or  in  either  of  them,  by  the  afore- 
said Janetia  A.  Clyve,  otherwbe  Ch/ffe,  or  by  any  other  or  others, 
except  the  aforesaid  farms,  tenements,  and  hereditaments  as  is 
aforesaid  given,  assigned,  or  appointed  for  the  aforesaid  obit  of  the 
aforesaid  knight,  and  the  aforesaid  lands,  tenements,  and  heredita- 
ments as  is  aforesaid  given,  assigned,  or  appointed  for  the  aforesaid 
obit  of  the  aforesaid  Sharpes,  or  the  rents  and  profits  of  the  same 
on  the  1st  day  of  May,  in  the  twenty-fifth  year  of  our  reign,  and 
before  from  us  have  not  been  unjustly  concealed,  subtracted,  or  de- 
tained and  so  unjustly  concealed,  subtracted,  or  detained,  continued 
until  the  26th  day  of  June,  in  the  twenty-sixth  year  of  our  reign, 
that  then  these  our  letters  patent  as  to  such  parcel  of  the  same 
premises  called  the  Stone  Beaohe,  and  also  the  aforesaid  premises 
built  or  constructed  upon  the  Stone  Beache,  and  the  same  premises 
called  Clyffe  Lands,  and  the  aforesaid  premises  called  Magdalen*t 
and  Ohureh  Lands,  and  the  aforesaid  fresh  and  salt  marshes  in 
Hastings  aforesaid  by  these  presents  before  granted;  and  as  to 
such  parcel  of  the  premises  heretofore  as  is  aforesaid  given,  ap- 
pointed, or  limited  for  the  maintenance  of  the  aforesaid  obit  in  the 
aforesaid  chiuches  of  Hastings  and  Weslham  aforesaid,  by  the- 
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aforesaid  Janetta  A.  Clyve,  or  any  others,  except  the  aforesaid     v.-CM. 
knight's  obit  and  Sharpen^  obit,  which,  or  the  rents  or  profits  of       1874 
which,  are  not  so  from  us  concealed,  subtracted,  or  unjustly  oorfobation 
detained,  shall  be  void  and  of  no .  eflTect  in  law ;  and  as  to  the  ®^  Haotinos 
residue,  they  nevertheless  shall  stand  and  be  good  and  sufBcient  in      Ivall. 
law,  anything  in  these  our  letters  patent  to  the  contrary  thereof 
notwithstanding/' 

At  the  date  of  the  charter,  and  for  long  afterwards,  the  build- 
ings of  the  town  of  Hastings  were  entirely  inclosed  within  a 
Norman  wall,  which  began  at  the  castle  on  the  west,  and  extended 
to  a  cliff  on  the  east  called  the  East  Cliff ^  which  formed  a  natural 
protection  on  that  side.  This  inclosure  comprised  parts  of  three 
parishes,  called  respectively,  AU  Saints,  St  Clements,  and  8t  Mary- 
inrthe^astley  and  the  sea  shore,  which  was  uninclosed,  formed  its 
southern  boundary. 

This  district  was  part  of  a  larger  tract  of  land  called  the  liber- 
ties of  the  town  and  port  of  Eastings,  and  having  a  frontage  to 
the  sea-shore  extending  for  a  distance  of  more  than  five  miles 
from  Beeledxmme  on  the  east  to  Bviverhithe  on  the  west,  in- 
eluding  the  entire  sea  frontage  of  St.  Leonards  as  well  as  Hastings. 
It  comprised,  besides  the  remaining  portions  of  the  parishes  of 
AU  Saints,  St  Clements,  and  St.  Mary-in'the-Caslle,  the  parishes  of 
St.  Andrew,  Holy  Trinity,  St.  Michael,  St.  Mary  Magdalen,  the 
part  of  St.  Leonards  within  the  liberties  of  Hastings,  and  St  Mary, 
Bidverhithe. 

Beyond  this  larger  district  there  were  some  outlying  parishes, 
which  were  also  said  to  enjoy  certain  privileges,  but  not  to  be 
within  the  liberties  of  the  town  and  port.  The  bounds  of  the 
larger  district  had,  imder  the  direction  of  the  corporation,  been 
regularly  beaten  till  a  recent  period  from  the  west  side  of  a  creek 
or  haven  at  BulverhitJie  on  the  west  to  EcdeAourne  on  the  east. 

At  the  beginning  of  the  present  century  there  ran  along  nearly 
the  whole  of  the  sea-shore,  except  where  a  large  mass  of  rock 
known  as  the  *' White  Bock  "  projected  towards  the  sea  beyond  the 
high-water  mark,  a  shingly  beach,  the  upper  part  of  which  was 
never  under  ordinary  circumstances  covered  by  the  tide.  It 
everywhere  extended  downwards  considerably  below  the  high- 
water  mark,  but  the  point  where  it  ceased,  and  the  sand  or  rock 
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V.-C.  M.     begaiii  which  was  called  the  "  Stone's  Foot,**  varied  with  the  state 
1874        and  direction  of  the  wind  and  tide.    Some  portion  of  this  beach 
OoBFORATiov  ahovo  high-water  mark  had  had  buildings  npon  it  from  a  very 
or  Hastihqs  remote  time. 

ivAix.  The  castle,  forming  the  western  end  of  the  old  wall,  was  on  a 

steep  cliff  rising  abruptly  from  the  level  of  the  shore ;  and  before 
the  period  when  building  began  to  extend  westward  of  this  point, 
there  existed  at  some  little  distance  on  the  west  side  of  the  cliff 
a  creek  or  haven  known  as  the  Priory  Water,  opening  into  the 
sea  at  a  point  in  the  parish  of  Si,  Mary-iip-the-CasUe,  and  running 
in  a  north-easterly  direction  into  Holy  Trinity  parish.  In  early 
times  this  creek  was  large  enough  to  be  accessible  to  small 
vessels,  and  there  was  an  old  pier  to  protect  them  in  entering. 
Bat  the  creek  gradually  silted  up  and  became  useless,  and  when 
building  extended,  the  remains  of  it  were  filled  up  and  the  site 
built  over.  The  precise  course  of  the  Priory  Water  and  the  pre- 
cise site  of  the  old  pier  were  in  dispute,  but  it  is  not  material  to 
give  the  details  for  the  purposes  of  this  report. 

Some  time  before  the  year  1827  a  portion  of  shingly  land  to  the 
west  of  the  Priory  Water,  and  beyond  the  parish  of  St.  Mary^ 
in-the-CasUe,  which  had  once  been  covered  by  the  sea,  was  occupied 
by  smugglers  and  other  adventurers,  who  built  several  tenements 
thereon.  They  hoisted  an  American  flag,  and  called  the  place 
*^  America,*'  and  otherwise  behaved  in  a  lawless  manner.  An  in- 
quisition was  held  on  the  6th  of  December,  1827,  finding  that  the 
land  occupied  by  these  persons  had  been  covered  with  the  water 
of  the  sea,  but  was  not  then,  and  had  not  for  many  years  past 
been,  covered  with  water,  and  did  not  form  any  part  of  any  manor, 
and  that  the  right  to  the  same  was  vested  in  the  Crown.  In 
pursuance  of  this  finding  the  inhabitants  of  *' America"  were  ejected 
under  the  direction  of  the  Commissioners.  It  was  alleged  by  the 
Plaintiffs  that  the  corporation  had  acquiesced  in  this  assertion  of 
the  Crown's  rights,  because  they  had  not  sufficient  force  at  their 
command  to  dislodge  the  occupants  of  America,  but  this  was  dis- 
puted, and  there  was  no  specific  evidence  of  it  beyond  the  asser- 
tions of  some  recent  members  of  the  corporation. 

To  the  west  of  this  spot  was  the  White  Bock  before  mentioned, 
beyond  which  again  part  of  the  manor  of  Oensing,  the  property  of 
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a  Mr,  JEversfield,  came  down  to  the  shore,  and  some  way  farther     y.-o.  M. 
to  the  westy  in  the  year  1828,  8i.  Leonards  was  commenced  to  be       1374 

OUUt.  CJOBPOBATION 

Some  time  afterwards  the  trustees  of  Mr.  Eversfidd^s  estate  or  Hastings 
caused  the  White  BoeTc  to  be  blown  up  and  removed,  and  by  them  Iyall. 
and  the  corporation  a  carriage  road,  protected  by  a  sea-wall,  was 
carried  along  the  sea  frontage,  and  this  was  afterwards  continued, 
at  the  joint  cost  of  the  corporation  and  the  adjoining  landowners, 
along  the  frontage  of  8t  Leonards.  There  were  three  slipways 
left  in  the  sea-wall  for  the  purpose  of  communicating  with  the 
shore. 

In  the  year  1852,  the  corporation  purchased  from  Mr.  Eversfidd 
a  strip  of  land  along  the  shore  opposite  his  property,  and  a  convey- 
ance to  them  was  executed,  including  in  express  words  all  the  land 
consisting  of  sea-shore  and  stone  beach  opposite  the  portion  pur- 
chased. But  he  declined  to  enter  into  any  covenants  for  title  to 
the  foreshore  or  stone  beach,  on  the  ground,  as  stated  by  his  soli- 
citor, that  he  thought  the  Crown  might  have  a  preferable  title. 

After  the  destruction  of  the  WhUe  Boek,  building  continued  to 
extend  along  the  sea  front  westwards  towards  St.  Leonards.  In 
consequence  of  the  ground  rising  rapidly  at  a  short  distance  from 
the  shore,  it  was  generally  necessary  in  preparing  foundations  to 
dig  out  and  remove  large  quantities  of  earth  and  rubbish.  Much 
of  this  was  used  up  in  filling  in  the  back  of  the  sea-wall  and  level- 
ling other  inequalities  in  the  ground.  But  in  many  cases,  the 
excavations  bad  been  tipped  just  below  the  sea-wall  and  left  for  the 
tide  to  carry  away.  The  place  of  deposit  was  above  the  ordi-^  , 
nary  high-water  mark,  and  the  earth  tipped  over  generally 
remained  till  the  occasion  of  an  unusually  high  tide  accompanied 
with  wind,  when  all  the  accumulations  would  be  carried  away 
leaving  the  beach  quite  clean. 

Immense  quantities  of  earth  were  said  to  have  been  disposed  of 
in  this  way ;  but  after  a  time  it  began  to  be  considered  that  the 
purity  of  the  sea  water  and  the  sand  were  beginning  to  be  affected 
by  the  deposit,  and  the  corporation  determined  to  put  a  stop 
to  the  practice.  They  accordingly  caused  notices  to  be  issued, 
warning  persons  against  depositing  materials  more  than  six  yards 
above  the  Stone's  Foot,  and  threatening  them  with  a  fine  of  40s. 


564  EQUITY  CASES.  [L.  R- 

V.-0.  M.     for  80  doing.    Such  notices  were  headed  ^'Hastings  Local  Board 

1874        of  Health."    The  Plaintiffs  relied  on  them  as  an  assertion  of  the 

CJoRPOBATioN  *^*^®  ^^  *^®  corporation  to  the  foreshore.    The  Defendant  insisted 

or  HAsnuQB  ^^  ^j^gy  ^^jq  g^^;  ^p  merely  under  the  powers  of  the  Acts  here- 

Iyall.      after  stated. 

To  the  westward  of  the  Eversfidd  estate  the  property  fronting 
the  sea  belonged  to  a  Mr.  Moreing,  and  it  appeared  that  he  had 
spent  a  large  sum  of  money  in  laying  out  and  building  parts  of  a 
square  running  back  from  the  sea  called  Warrior  Square.  For 
the  purpose  of  preparing  the  foundations  for  these  buildings  as 
they  were  erected,  it  was  necessary  to  dispose  of  a  large  quantity 
of  excavated  earth,  and  for  some  years  prior  to  1871,  Mr.  Moreing 
had  been  in  the  habit  of  getting  rid  of  the  excavated  earth  by 
having  it  deposited  on  the  beach  under  the  esplanade  wall.  In 
further  prosecution  of  his  building  operations,  Mr.  Moreing,  on  the 
1st  of  July,  1871,  entered  into  a  contract  with  the  Defendant  in 
the  suit,  who  was  then  a  small  contractor  at  Hastings,  for  the 
removal  of  7209  cubic  yards  of  earth  from  the  site  of  some  in- 
tended houses  at  the  back  of  Warrior  Square.  The  contract  was 
conditional  on  the  Defendant  being  allowed  to  tip  into  the  sea. 

The  Defendant  then  applied  to  the  corporation  for  leave  to  tip 
the  soU  along  the  beach  just  under  the  sea-wall.  This  was 
refused,  and  in  accordance,  as  he  considered,  with  the  notices  issued 
in  the  name  of  the  local  board  of  health  for  the  borough,  he  began 
to  deposit  the  earth  upon  the  sand  below  the  Stone^s  Foot.  The  cor- 
poration then  gave  him  notice  to  discontinue  this  practice.  This, 
however,  he  declined  to  do,  and  the  corporation  filed  the  present 
bill,  seeking  to  restrain  him  from  carting  or  conveying  earth  over 
the  beach,  or  depositing  earth  upon  the  beach,  or  any  part  of  it, 
whether  consisting  of  stone,  or  shingle,  or  sand. 

The  Corporation  of  Hastings  claimed  to  be  entitled  under  the 
charter  of  Queen  Elizabeth  to  the  fee  simple  of  the  entire  foreshore, 
or,  if  not,  at  any  rate  to  the  stone  beach  down  to  the  Stone^s  Foot, 
for  the  full  extent  of  the  liberties  of  the  town  and  port  from  Bui- 
verhUhe  to  Eoclesbourne.  The  Defendant  insisted  that  this  claim 
had  never  been  acquiesced  in  by  the  Crown,  and  that  the  grant  in 
the  charter  was  limited  to  the  stone  beach  opposite  the  old  town 
of  Hastings,  and  comprised  only  so  much  of  that  as  was  above  high- 
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water  mark.    The  Plaintiffs  relied  on  yarious  acts  of  ownership  as     V.-O.  M. 
interpreting  the  grant  in  the  sense  for  which  they  contended.    The        1874 
Defendant  contended  that  these  acts  were  either  referable  to  the  Gobfobation 
special  powers  given  by  the  statutes  hereafter  stated,  or  were  mere  ^'  h^tings 
trespasses  against  the  Crown.    He  asserted  that  the  title  of  the      ^J^' 
Crown  to  the  foreshore  was  not  displaced  by  the  Plaintiffs' 
eyidence,  and  offered  evidence  of  various  proceedings  in  which  he 
said  that  the  Crown  had  asserted  its  title  successfully  against,  or  in 
the  presence  of,  the  corporation,  and  also  evidence  of  other  asser- 
tions of  title  by  the  Crown  which  were  not  shewn  to  have  come  to 
the  knowledge  of  the  corporation.     The  proceedings  principally 
referred  to  were  the  inquisition  of  1827,  two  actions,  Maes  v. 
PhUcox  and  TuU  v.  Deiodney,  and  the  sale  of  a  portion  of  fore- 
shore to  a  pier  company. 

The  action  of  Mace  v.  PhUcox  arose  out  of  a  grant  by  the  cor- 
poration to  PhUcox  of  a  license  to  place  bathing  machines  on  a 
part  of  the  shore  to  the  west  of  the  Priory  Water,  which  involved 
taking  the  machines  below  high-water  mark.  The  Plaintiff, 
Robert  Mace,  was  a  lessee  from  the  Crown  of  a  portion  of  the 
foreshore,  comprising  that  to  which  PhUcox'e  license  extended. 
The  action  was,  in  fact^  prosecuted  by  the  Crown,  and  defended 
by  the  corporation.  It  was  tried  on  the  23rd  of  March,  1863, 
and  resulted  in  a  verdict  for  the  Plaintiff,  subject  to  the  judg- 
ment of  the  Court  [upon  a  special  case,  on  which,  when  argued 
before  the  Common  Pleas,  on  the  25th  of  January,  1864,  judgment 
was  given  for  the  Plaintiff.  The  case  is  reported  (1).  It  appears 
that  it  was  expressly  stated  in  the  special  case,  that  for  the  pur- 
pose of  the  case  it  wais  admitted  that  at  the  time  of  granting  the 
lease  the  Crown  was  seised  of  the  land  in  question,  and  the  claim 
of  the  corporation  was  based  upon  the  immemorial  custom  of 
bathing  from,  the  shore  at  that  point>  and  certain  powers  conferred 
on  them  by  the  Pvblic  HeaUk  Ad,  1848,  and  the  local  Acts  for 
regulating  the  boroagh. 

The  other  action,  Tult  v.  Dewdney,  related  to  a  plot  of  land  still 
further  to  the  west.  The  action  was  in  trespass  by  one  TiM,  claim- 
ing titie  under  Mr.  Everafidd.  The  Defendant,  Dewdney,  claimed 
title  under  the  corporation,  and  alleged  that  the  land  was  part  of 

.  (1)  33  L.  J.  (C.  P.)  124 ;  10  Jur.  (N.S.)  080. 
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y.-C.  M.     the  stone  beach.    The  Plaintiff  recovered  judgment  in  the  action; 

1874        but  one  of  the  grounds,  if  not  the  main  ground,  relied  on  was,  that 

OoBPOBATioN  the  land  was  not  foreshore,  but  an  accretion  to  the  estate  of  Hr. 

or  Hastiros  Eversfield^  as  adjoining  owner.    The  action  was  indirectly  defended 

ivAUw      by  the  corporation. 

The  transaction  with  the  pier  company  was  as  follows : — ^Abont 
the  year  1869  a  company  was  formed  for  the  purpose  of  building  a 
pier  opposite  part  of  the  site  of  the  White  Boek,  and  they  obtained 
from  the  corporation,  for  a  nominal  consideration,  a  conyeyanoe  of 
so  much  of  the  land  forming  the  site  of  the  pier  as  was  above  high- 
water  mark,  and  from  the  Commissioners  of  Woods,  Forests,  and 
Land  Bevenues  a  conveyance  of  so  much  as  was  below  high-water 
mark,  for  a  consideration  of  £100.  The  draft  conveyance  by  the 
corporation  originally  purported  to  convey  the  land  down  to  low- 
water  mark,  but  the  words  effecting  this  were  struck  out  on  the 
part  of  the  corporation.  In  explanation  of  this  the  town  clerk 
stated  that  he  was  ill  and  absent  from  the  office  when  the  draft 
was  settled,  and  said  that,  to  the  best  of  his  belief  the  corporation 
were  not  informed  that  the  company  had  taken  a  conveyance  from 
the  Crown ;  but,  on  the  other  side,  evidence  was  given  tending  to 
shew  that  they  must  have  known  of  it. 

By  a  local  Act  of  1  Geo.  4,  c.  zii.,  certain  powers  of  dealing 
with  streets,  lanes,  and  other  public  passages  and  places,  and  for 
repairing  the  highways,  in  the  parishes  of  St.  Clements,  AU  Saints, 
and  the  part  of  the  parish  of  8i.  Mary-ifirihe-CasUe  within  the 
liberties  of  the  town  and  port,  were  given  to  certain  commissioners 
thereby  appointed.  And  by  another  local  Act  of  2  Will.  4,  c.  xci., 
the  limits  of  the  town  and  port  were  defined  as  comprising  those 
parishes  only,  and  it  was  provided  by  s.  42,  as  follows : 

''  And  be  it  enacted,  that  no  person  shall  throw,  sweep,  cast, 
deposit,  place,  lay,  or  leave,  ^  or  cause  to  be  thrown,  swept,  cast, 
deposited,  placed,  laid,  or  left,  any  nightsoil,  offal,  muck,  entrails 
of  fish,  putrid  fish,  oyster  shells,  bones,  broken  glass,  china,  or 
earthenware,  dust,  dirt,  dung,  ashes,  refuse  of  vegetables,  soap- 
suds, filth,  or  any  putrid,  unwholesome,  or  offensive  matter  or 
materials  whatsoever,  in  or  into  or  upon  any  of  the  streets,  roads, 
lanes,  footways,  passages,  or  places,  or  in  or  into  any  open  or  un- 
covered place  within  twenty  feet  therefrom,  within  the  said  town 
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and  port,  or  on  the  sea-beach,  or  stade,  at  a  greater  distance  than     y.-0.  M. 
BIX  yards  above  that  part  of  the  sea-shore  called  the  Stone* s  Foot^  or       1874 
into  the  sewers,  channels,  drains,  sinks,  or  watercourses,  within  the  c!obporation 
said  town  and  port,  on  pain  of  forfeiting  for  every  such  offence  any  ®'  Hastings 
sum  not  exceeding  forty  shillings.'*  Ivall. 

The  28rd  section  of  this  Act  provided  that  the  Act  should  no^ 
extend  to  vest  in  the  commissioners  the  ground  or  soil  of  the  stade 
or  stone  beach  within  the  town  and  port^  or  to  give  them  any  control 
over  the  management,  direction,  and  repair  of  the  capstans  and 
other  machines  for  winding  up  vessels  and  boats  thereon,  which  had 
been  managed,  directed,  and  repaired  by  the  corporation,  and  the 
193rd  section  provided  as  follows : — 

*'  And  be  it  enacted  that  nothing  in  this  Act  contained  shall  ex- 
tend, or  be  deemed  or  construed  to  extend,  to  abridge,  diminish, 
or  take  away  any  rents,  tolls,  or  customs  belonging,  due,  or  pay- 
able to,  or  had,  received,  or  taken  by,  the  mayor,  jurats,  and  com- 
monalty of  the  said  town  and  port  of  Hastings^  not  by  this  Act  in 
express  terms  abridged,  diminished,  or  taken  away ;  but  that  the 
said  mayor,  jurats,  and  commonalty,  and  their  successors,  shall  and 
may  continue  to  have,  hold,  and  enjoy,  all  such  rights,  liberties, 
privileges,  and  franchises,  and  to  have,  receive,  and  take  all  such 
rents,  tolls,  or  customs  in  like  manner  as  they  could,  or  might,  or 
ought  to  do,  in  case  this  Act  had  not  been  passed." 

There  was  also  a  local  Act  of  the  same  year  (2  Will  4,  c  xliv.), 
relating  exclusively  to  the  town  of  St.  Leonards^  by  the  preamble 
of  which  the  parish  of  St  Leonard  was  recited  to  be  partly  within 
the  liberty  of  the  town  and  port  of  HastingSy  in  the  county  of 
Susseo^,  and  partly  within  the  county  of  Sussex  generally,  and  the 
parish  of  St,  Mary  Magdalen^  adjoining  the  parish  of  St.  Leonard^ 
was  also  recited  to  be  within  the  liberty  of  the  town  and  port  of 
Hastings,  and  the  town  of  St  Leonards  was  recited  to  be  partly 
within  the  parish  of  St,  Leonard  and  partly  within  the  parish  of 
8t^  Mary  Magdalen^  and  to  be  wholly  within  the  liberty  of  the 
town  and  port  of  Eastings.  By  the  Act  the  limits  of  the  town 
were  defined,  and  powers  of  lighting,  watching,  and  improving  the 
town  were  conferred  upon  certain  commissioners  thereby  appointed 
to  carry  the  Act  into  execution. 

On  the  20th  of  March,  1851,  a  provisional  order,  subsequently 
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Y.-G  M.     confirmed  by  Act  of  Parliament,  was  made  for  the  application  of 

1874       the  Public  BeaUh  Ad,  1848,  to  the  borough  of  ExuUngs  (which 

GoBPOBATioN  comprised  the  whole  of  the  town  of  8L  Leonards,  as  well  as 

OF  HAOTDJoa  SastingB),  and  the  corporation,  together  with  two  persons  repre- 

ivALL.      senting  the  west  ward,  were  constituted  the  local  board  of  health 

for  the  borough. 

By  the  passing  of  the  Public  Health  Act,  1872,  any  powers 
remaining  vested  in  the  Commissioners  of  8t.  Leonards  entirely 
ceased. 

The  Plaintififs,  by  their  original  bill,  alleged  that  the  entire 
beach  of  the  borough  of  Hastings  was  included  amongst  the  here- 
ditaments comprised  in  the  charter,  and  that  at  the  time  of  the 
grant  the  beach  was  almost  entirely  covered  with  shingle,  but 
that  since  that  time  the  sand  had  encroached  upon  a  portion 
thereof,  and  they  claimed  that  the  freehold  in  the  beach  was 
vested- in  them,  and  that  the  carting  of  earth  over  any  part  of 
the  beach  was  a  trespass  on  their  ground.  They  also  alleged  that 
the  depositing  of  earth  along  the  beach  had  caused  serious  injury 
by  making  it  unfit  for  bathing,  or  for  the  use  of  pleasure  boats, 
and  that  they  had  suffered  a  loss  of  the  income  to  be  derived  from 
licenses  to  place  bathing  machines  and  pleasure  boats  along  the 
shore,  and  from  stade  dues  for  beaching  colliers  and  other  vessels, 
which  would  have  unloaded  there,  but  could  no  longer  do  so  on 
account  of  the  mud  left  by  the  deposited  earth,  and  from  the  sale 
of  sand,  grit,  and  beach  from  the  shore. 

The  Defendant,  by  his  answer,  drew  a  distinction  between  the 
town  and  port  and  the  liberties  of  the  town  and  port  of  Hastings, 
and  submitted,  as  the  true  construction  of  the  charter,  that  the 
stone  beach  opposite  the  former  was  alone  granted.  He  also  set 
up  that  the  grant  only  extended  to  so  much  of  the  stone  beach  as 
was  above  high-water  mark ;  and  he  alleged  a  custom,  founded 
upon  a  usage  of  forty  years,  for  inhabitants  to  deposit  upon  the 
shore  earth  and  rubbish  from  excavations  which  they  wished  to 
dispose  of. 

The  Plaintiffs,  by  their  amended  bill,  alleged  that  from  the 
time  of  the  charter  till  the  present  time  they  had  exercised  acts  of 
ownership  over  the  whole  of  the  beach  from  Eccledx>ume  to  Bui- 
verhOhe,  except  the  portion  opposite  Carlisle  Parade,  which  was 


YOL.  XIZ.]  EQUTTT  GASES.  569 

the  aite  of  the  district  formerly  called  ''  America^^*  and  the  site  of    V.-O.  H 
the  WhUe  Boek^  where  there  was  in  fact  no  beach  in  former  times ;        1874 
and  instanced  that  they  had  sold  and  reoeired  the  purchase-money  Gobfoba«ov 
for  the  fee  simple  of  portions  of  land  alleged  to  have  formed  part  ^  Habhsm 
of  the  stone  beach^  and  had  granted  leases  for  the  erection  of  boat      ly^'o^ 
and  net  shops,  and  that  after  the  passing  of  the  Municipal  Chrpo- 
raticns  Ad  they  had  sold  portions  of  the  fee  simple  of  the  stone 
beach  above  high-water  mark,  with  the  consent  of  the  Lords 
Commissioners  of  Her  Majesty's  Treasury.    None  of  these  dealings 
related  to  foreshore  west  of  the  Friory  Water.    They  also  alleged, 
in  addition  to  the  acts  of  ownership  mentioned  in  the  original  bill, 
the  constmction  of  groynes  and  parade  walls  both  east  and  west 
of  the  Priory  Watery  and  their  having  instituted  proceedings'  and 
obtained  convictions  against  persons  committing  nuisances  on,  and 
taking  away  the  sand,  grit»  beach,  and  shingle  from  the  shore 
without  their  consent.    They  also  alleged  that  they  had  for  muny 
years  taken  payment  from  persons  who  carried  away  shingle  £tom 
all  parts  of  the  beach. 

The  bill  was  re-amended ;  and  by  the  answer  to  the  re-amended 
bill  a  case  of  In  re  Magdalen  Land  Charity^  Eastings  (l')»  was 
referred  to,  from  which  it  appeared  that  the  corporation  had,  as 
trustees,  for  two  hundred  and  forty  years  paid  the  surplus  incraie 
of  the  Magdalen  charity  lands,  which  were  amongst  those  gmnt«d 
by  the  charter  of  Qaeen  Elizaheth,  to  the  churchwardens  of  the 
parishes  of  AH  Saints  and  St.  Clement,  for  distribution  amongst 
the  poor  of  those  parishes,  and  had  done  so  on  account  of  the 
distinction  between  the  town  and  port  and  the  liberties  of  the 
town  and  port. 

The  Plaintiffs  put  in  as  part  of  their  evidence  a  map  o{  Hading^, 
made  in  the  year  1746,  shewing  the  boundary  line  of  the  liberties 
of  the  town  and  port  of  Hastings,  as  now  contended  for,  extending 
from  and  including  the  creek  at  Bidverhithe  on  the  west,  to 
Eeclesboume  on  the  east,  and  following  inland  between  those 
points  the  line  of  the  metes  and  bounds  as  annually  beaten  till 
recent  times,  and  having  marked  upon  it  the  various  distinguisli- 
ing  points  noted  in  beating  the  bounds. 

Entries  in  the  corporation  books  were  put  in,  shewing  dues 

(1)  9  Hare,  624. 
You  XIX.       .  2  B  2 
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y.-C.  M.     charged  from  an  early  period  for  vessels  entering  the  creek  or 
1874       haven  at  BfdverhUhe,  and  amongst  other  entries  on  this  sabject 
OMffoBAxioH  ^^^  <^^  dated  in  IGTS,  as  follows : — 

GrUASfUHOB  «j^  j[g  qJqq  decreed  that  all  shallops  and  other  ontlandish 
I  TALL,  vessels  which  pnt  into  BulverhUhe  Haven  stretch  a  rope  or  line,  and 
if  any  the  master,  owner,  or  men  thereof  do  come  on  shore  where- 
ever  within  the  liberty  of  thia  town,  shall  pay  12d.  for  every 
vessel  to  the  said  pier  wardens  for  the  time  being,  to  be  levied  by 
them,  in  case  of  refasal,  by  way  of  distress,  rendering  the  overplns 
to  the  parties  concerned,  and  in  default  of  distress  to  imprison  the 
person  of  the  gainsayers." 

Another  entry,  nearly  one  handred  years  old,  in  a  book  called 
the  **  Chamberlain's  Book,"  was  as  follows : — 

**  The  lime  company,  west  of  Ohaik  Boad,  fonrteen  yards  ont  to 
low-water  mark,  as  stumped,  including  the  capstans  and  stade  on 
the  beach,  £4." 

A  still  earlier  entry  was  found  in  the  like  terms,  except  that  the 
description  was  *'  forty  yards  out  to  low-water  mark." ; 

The  place  alluded  to  was  however  to  the  east  of  the  Priory 
Water. 

The  pier  warden  and  others  also  gave  evidence  of  the  receipt  of 
stade  dues  for  vessels  grounding  and  winding  on  the  beach ;  but 
on  cross-examination  it  was  elicited  that  no  charge  was  made 
except  when  a  capstan  was  used.  These  capstans  were  fixed  on  the 
part  of  the  stone  beach  above  ordinary  high-water  mark,  and  there 
were  none  now  existing  except  at  one  or  other  of  the  slipways. 
Some  of  the  capstans  belonged  originally  to  the  corporation,  and 
others  were  bought,  together  with  the  sea  frontage,  from  Mr, 
Eversjield.  It  appeared  also  that  private  owners  of  other  capstans 
exercised  similar  rights. 

Entries  in  the  corporation  books  were  put  in,  shewing  receipts 
for  payments  for  sand,  grit,  beach,  and  shingle  taken  irom 
between  high  and  low-water  mark  at  places  to  the  west  of  the 
three  original  parishes,  and  licenses  to  take  those  materials  with- 
out payment,  and  convictions  for  taking  these  materials  without 
leave  were  proved.  These  were,  however,  all  in  recent  times,  and 
the  Defendant  put  in  evidence  to  shew  that  persons  had  frequently 
been  allowed  to  take  these  materials  without  payment  being  made 
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or  leare  giyen ;  that  the  commiflnoners  of  8L  Leonards  had  them-     Y.-O.  M. 
fielyes  dealt  with  the  beach  opposite  their  town,  by  an  absolnte       1874 
prohibition  of  taking  away  the  beach,  on  the  ground  that  mch  oonmATioy 
acts  would  destroy  the  benefit  derived  from  the  groynes  along  the  ^'  Hatokob 
shore.    They  had  also  removed  rock  from,  and  in  other  ways       i^all. 
dealt  with  the  beach.    The  Defendant  also  gave  evidence  of  fre- 
quent communications  between  the  Eastings  authorities  and  the 
Commissioners  of  Woods,  Forests,  and  Land  Bevenues,  with  re- 
ference to  the  claims  of  the  Crown,  and  that  placards  had  been 
placed  by  the  Commissioners  of  Woods,  Forests,  and  Land  Revenues, 
and  allowed  to  remain  at  various  points  about  the  shore,  warning 
trespassers  against  interference  with  the  rights  daimed  by  the 
Crown,  and  it  was  shewn  that  the  right  of  the  Grown  to  take 
wreck  had  never  been  disputed. 

Old  conveyances  and  leases  of  portions  of  the  stone  beach  by 
the  corporation,  for  rope  walks  and  other  similar  purposes,  were 
also  put  in.  Some  of  the  plots  of  land  comprised  in  these  docu- 
ments were  to  the  west  of  the  Priory  Watery  but  it  was  shewn  by 
the  Defendant  that  the  whole  were  necessarily  of  plots  of  land 
above  high- water  mark,  and  that  it  was  only  in  recent  times  that 
any  such  sales  or  leases  had  been  made  of  plots  of  land  to  the 
west  of  the  Priory  Water. 

The  corporation  also  gave  evidence  of  having  granted  licenses 
for  money  considerations  to  the  owners  of  pleasure  boats  and  bath- 
ing machines,  to  place  their  boats  and  machines  upon  the  beach ; 
but  it*  was  shewn  that  the  licenses  were  only  such  as  they  were 
empowered  to  grant  under  the  powers  of  their  Acts,  without 
reference  to  any  question  of  ownership  of  the  foreshore. 

They  also  gave  evidence  of  having  constructed  groynes  at 
intervals  along  the  coast,  to  prevent  encroachments  by  the  sea, 
and  of  having  built  parade  walls  along  the  shore,  partly  by  them- 
selves and  partly  in  conjunction  with  the  owners  of  land  bordering 
along  the  shore.  But  the  Defendant's  evidence  went  to  shew  that 
before  the  corporation  purchase  from  Mr.  Eversfidd  he  had  con- 
structed and  kept  in  repair  some  of  the  groynes  opposite  his 
property,  and  that  further  along  there  were  groynes  which  had 
been  erected  and  maintained  by  the  Crown.    The  parade  walls 

were  wholly  above  the  ordinary  high-water  mark,  and  left  below 

2^2  2 
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y.^.  M.    tiiem  a  portion  of  the  atone  beach,  which  was  only  covered  by  the 
1974        ^^®  ^^  extraordinary  occasions. 

^-^  ThQ  till  wag  filed  on  the  22nd  of  July,  1871.    Attempts  were 

OF  HAmNos  made  to  agree  upon  certain  places  at  which  ezcavations  might  be 

mm 

ivALL.  deposited,  but  no  arrangement  was  come  to,  and  on  the  3rd  of 
August,  1871,  an  injunction  was  granted  till  the  hearing,  in  accord- 
ance with  the  prayer  of  the  bilL 

The  suit  now  came  on  for  hearing.  It  came  out  in  the  cross- 
examination  that  the  Defendant  had  ceased  to  have  any  connection 
with  Hastings,  having  left  it,  as  he  stated,  in  consequence  of  the 
suit,  and  that  he  had  an  indemnity  from  Mr.  Mareing. 

Mr.  Qlasse,  Q.C.,  Mr.  Ellis,  and  Mr.  Hurst,  for  the  Plaintifis  :— 

The  Defendant  in  this  case  being  a  mere  trespasser,  it  is  not 
necessary  to  shew  such  a  title  as  would  have  been  required  in 
a  suit  against  the  Crovm  as  an  adverse  claimant:  Lowndes  y^ 
BetiU  (1) ;  and  the  question  has  not  yet  been  decided  in  favour  of 
the  Crown.  The  title  of  the  Crown  was  not  really  raised  in  ^aos  t. 
PhUcoso  (2).  The  ownership  was  assumed  for  the  purpose  of  the 
special  case,  and  the  rights  of  the  parties  were  treated  as  depend- 
ing upon  entirely  different  considerations.  There  can  be  no  ques- 
tion as  to  the  right  of  the  Crown  to  grant  the  foreshore  between 
high  and  low-water  mark,  so  that  it  only  remains  to  prove  in  the 
present  case  that  such  a  grant  has  been  made,  and  as  against  a 
mere  trespasser  it  is  not  necessary  to  argue  the  construction  of 
the  grants  or  do  more  than  shew  the  exercise  of  acts  of  ownership 
for  a  short  period  and  of  a  comparatively  slight  character.  Apart 
from  absolutely  negativing  the  claim  of  the  corporation,  the  De- 
fendant can  have  no  defence  to  the  suit.  Anything  like  prescrip- 
tion is  impossible,  and  there  can  be  no  custom  to  deposit  rubbish 
on  the  shore.  Such  a  custom  would  be  bad,  as  tending  to  the 
destruction  of  the  property  included  in  the  grant. 

The  Defendant  could  not,  as  against  the  Crown,  be  entitled  to 
set  up  the  title  of  the  corporation,  and  he  can  no  more  be  allowed 
to  set  up  against  the  corporation  the  title  of  the  Crown. 

There  can  be  no  question  that  some  part  of  the  stone  beach 
was  included  in  the  charter,  and  if  it  is  made  clear  that  it  extends- 

(1)  88  L.  J.  (CL)  451. 
(2)  83  L,  J.  (C.  P.)  124 ;  10  Jnr.  (N.S.)  680. 
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ibeyond  the  pariahes  of  8t.  Clement,  All  SadntSj  and  8t.  Marf/Hn-tiie-     V^a  M. 
Castlej  primd  facie  it  must  be  presumed  to  comprise  the  stone       1874 
beach  along 'the  whole  of  the  foreshore.  Cobfqbation 

No  amount  of  usage  could  give  the  right  to  take  shingle  to  ^  H^«™« 
•any  one  not  the  0¥mer  of  the  foreshore:  Attomey-Oeneral  v.  Italu 
Mathias  (1) ;  OatewarcPa  Case  (2) ;  Blewett  v.  Treffonninff  (3).  A 
custom  to  take  soil  away  from  any  land  is  bad,  and  the  same 
principle  applies  to  a  custom  to  deposit  soil  in  alieno  solo :  Mtw- 
^atroyd  v.  Bdbinson  (4) ;  and  if  attempts  are  made  to  shew  that  in 
past  times  similar  acts  have  been  done  without  objection^  the 
answer  is,  no  adverse  right  begins  to  be  acquired  till  the  acts 
^^mplained  of  begin  to  cause  injury :  Oddemid  v.  Tunhridge  Wdb 
Improvement  Commissionera  (5). 

An  ancient  grant  is  construed  by  very  different  rules  to  a 
modem  one,  and  where  its  meaning  is  doubtful  it  must  be  inter- 
preted by  usage.  Therefore,  here  all  that  the  corporation  require  to 
prove  is  an  exercise  of  acts  of  ownership  over  the  foreshore.  It  is 
quite  unnecessary  to  shew  a  legal  title :  Chraham  v.  Peai  (6) ;  and 
a  very  short  possession  will  be  sufficient,  even  where  it  appears 
that  there  is  no  legal  title :  Every  v.  Smiffi  (7) ;  or  where  there 
has  'been  only  a  possession  of  three  or  four  months :  Dyson  v.  Gol- 
lieh  (8).  Mace  v.  PhScox  (9)  was,  in  fact^  decided  upon  this 
principle,  and,  as  appears  from  the  report  in  the  Jurist,  it  was 
based  upon  BltrndeU  v.  CaUeraU  (10)  ;  and  if  the  action  of  Tvtt  v. 
JDewdney  has  any  bearing  upon  this  present  suit,  it  is  in  favour  of 
the  Plaintiffs,  because  in  it  the  rights  of  the  parties  were  treated 
as  depending  entirely  upon  possession  apart  from  title.  Some- 
thing is  attempted  to  be  made  of  In  re  Magdalen  Land  CharUy, 
Sastings  (11) ;  but  it  does  not  in  any  manner  affect  the  present 
question,  which  depends  upon  evidence  of  acts  of  ownership  shew- 
ing possession  as  against  a  mere  trespasser.  The  form  of  the 
conveyance  to  the  pier  company  was  a  mere  inadvertence,  which 
would  not  have  happened  except  in  the  absence  of  the  town  clerk, 

(1)  4  K.  &  J.  579.  (7)  26  L.  J.  (Ex.)  334. 

(2)  4  Rep  59  b.  (8)  5  R  &  A.  600. 

<3)  3  A.  &  E.  554.  (9)  33  L.  J.  (0.  P.)  124  ;  10  Jur. 

(4)  7  E.  &  B.  391.  (N.S.)  680. 

(5)  Law  Hep.  1  Gh.  349.  (10)  5  B.  &  A.  268. 
<6)  1  East,  244.  (11)  9  Hare,  624. 
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y.-O.  H.     and|  at  the  most,  it  is  not  to  admission  of  adverse  right  by  the 
1874       corporation. 


OOBSQRAXIOlf 

OF  HAariNGs      Mr.  Cotton,  Q.C.,  and  Mr.  Hemminff,  for  the  Defendant : — 


V. 


lYAix.  This  is  a  matter  of  great  importance  to  Mr.  Moreing  and  persona 

^""^  in  a  similar  position.  The  question  to  be  determined  is,  whether 
the  Plaintiffs  haye  made  a  case  such  as  entitles  them  to  haye  the 
injmiction  granted  them  made  perpetuaL  The  corporation  have 
powers  under  the  Fablic  Health  Acts  for  regulating  the  use  of  the 
,beach,  and  if  those  powers  do  not  enable  them  to  prevent  the 
acts  complained  of  in  the  bill,  it  must  be  assumed  that  the  acts 
are  not  such  as  it  was  intended  that  they  shoidd  have  power  to 
restrain. 

The  case  made  by  the  bill  is  not  consistent  with  itself.  There 
are  first  of  all  two  separate  titles  put  forward,  yiz.^  the  charter  of 
Queen  Elizabeth  and  the  conveyance  by  Mr.  Eversfield,  and  incon- 
sistently with  them  a  title  by  possession  alone  is  set  up.  But  the 
acts  complained  of  are  really  no  interference  with  even  the  righta 
claimed  by  the  corporation,  all  that  the  Defendant  wishes  to  do 
being,  to  deposit  the  earth  below  the  Stone's  Foot,  which  is  in  any 
view  the  limit  of  the  corporation  property. 

If  the  grant  in  this  case  had  been  of  the  foreshore  the 
meaning  would  have  been  perfectly  plain.  The  boundary  i& 
determined  by  Attomey-Oenerai  v.  Ohambers  (1);  and  a  grant 
might  have  been  made  of  it  by  the  Crown.  But  that  has  not 
been  done  in  the  present  case.  The  well-known  expression  "  fore- 
shore "  is  disregarded,  and  an  entirely  different  word  is  used,  and 
it  is  unreasonable  to  suppose  that  the  same  thing  can  have  been 
intended.  The  evidence  shews  clearly  that  the  stone  beach  is  at 
all  events  partly  above  high-water  mark,  and  it  is  much  more 
likely  that  it  was  intended  to  grant  simply  the  shingly  ground 
above  high*  water  mark  than  a  tract  with  a  variable  boundary 
like  that  formed  by  the  Stone^s  Foot.  Moreover,  the  form  of 
the  grant  shews  that  it  was  only  intended  to  convey  what  had 
lapsed  from  being  affected  with  superstitious  uses,  and  not  that 
which  belonged  to  the  Crown  at  common  law,  and  there  is  no 
suggestion  of  a  previous  alienation  by  the  Crown.    In  the  case  of 

(1)  4  De  G.  &  J.  55;  4  D.  M.  &  G.  206. 
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grants  made  by  the  corporation  subsequently  to  the  charter,  the     Y.-O.  M. 
part  granted  is  called  **  waste/'  which  implies  that  it  was  part  of       1874 
a  manor  originally,  and  cannot  therefore  have  belonged  to  the  cobpob^tion 
foreshore  originally  vested  in  the  Crown.  *^'  HAamiGs 

All  the  acts  of  ownership  sought  to  be  established  are  either  ly^^- 
such  as  the  corporation  were  entitled  to  perform  under  their  local 
Acts,  or  the  Public  Health  Actef,  and  not  as  incident  to  property, 
Buch  as  making  groynes,  licensing  bathing  machines,  licensing 
boats,  and  making  drains.  Others,  such  as  grounding  and  stade 
dues,  which  were,  in  fact,  dues  for  the  use  of  the  capstans,  are  not 
evidence  of  any  right  below  liigh-water  n>ark,  because  the  cap- 
stans must  have  been  above  that  line :  and  before  the  conveyance 
by  Mr.  Evenfidd  it  is  clear  that  he,  if  any  one,  must  have  received 
the  payments  for  the  use  of  capstans  opposite  his  property,  as  other  . 
people  have  dpne  since.  The  stade  is,  in  fact^  the  part  of  the  beach 
above  high- water  mark,  and  the  receipt  of  stade  dues  can  be  no 
evidence  of  title  below  high-water  mark. 

As  to  the  removal  of  shingle  and  sand,  it  may  be  admitted  that 
the  corporation  have  shewn  that ,  they  received  payments  for  it ; 
but  at  the  most  it  would  only  be  evidence  of  an  easement,  not  of 
property,  in  the  soiL  And  these  rights  have  not  been  exercised 
uniformly,  or  at  all,  opposite  8L  Leonards.  There  the  8t  Leonards 
Commissioners  exercised  the  right  of  dealing  with  the  shingle, 
and  prohibiting  its  removal ;  and  before  1858  it  does  not  appear 
that  the  corporation  attempted  to  exercise  any  powers  as  to  con* 
trolling  the  removal  of  shingle  westwards  of  the  Priory  Water. 

Treating  this  as  a  question  of  proving  a  right  by  possession  as 
against  a  trespasser,  the  possession  must  be  such  as  will  rebut  the 
presumption  of  the  right  to  the  foreshore  being  in  the  Crown. 
There  can  be  no  right  to  possession  of  the  sea-shore  without  a  title 
as  against  the  Crown,  and  the  mere  exercise  of  acts  of  ownership 
in  recent  times  affords  no  presumption  of  a  lost  ancient  grant. 
Even  wrongful  possession  without  title  is  ordinarily  sufficient  as 
against  a  trespasser,  but  where  the  true  title  is  in  the  Crown,  there 
can  be  no  wrongful  or  other  possession  in  any  one  else.  The  Crown 
is  always  deemed  to  be  in  possession  if  it  has  a  title.  If,  therefore, 
we  prove  that  the  title  is  in  the  Crown,  the  Plaintiffs  can  have  no 
such  possession  as  to  maintain  this  suit.    To  establish  their  case 
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y.-a  M.     they  must  displace  the  title  of  the  Crown.    In  Oraham  v.  Peai  (1) 
1874       the  distinction  is  drawn  between  a  right  to  land  and  to  sach  a  thing 
OoBFOBATioN  BS  tho  foreshore,  and  the  case  there  referred  to,  Carter  and  Clayedh's 
o»  H^raos  q^^  ^2)^  brings  out  the  diflTerence  between  the  position  of  the 
lY^.      Grown  and  a  private  owner,  and  shews  that  where  there  is  a  pre- 
sumption of  right  in  the  Grown  an  action  of  trespass  or  a  suit  for 
an  injunction  cannot  be  maintained.     In  Lowndes  v.  Betlle  (3)  the 
question  was  whether  uninterrupted  possession  for  a  long  period 
gave  a  presumption  of  right,  but  that  has  no  application  here,  for 
the  reasons  we  have  given.    We  start  here  with  the  fact  that  the 
foreshore  must  once  have  been  vested  in  the  Crown.    Against  the 
acts  of  ownership  alleged  we  can  give  strong  counter  evidence  of  poo- 
session  by  acts  of  ownership  of  the  Grown.   The  sale  and  conveyance 
by  the  Gommissioners  of  Woods,  Forests,  and  Land  Revenues  of 
the  site  of  the  pier  was  stronger  evidence  of  possession  than  any- 
thing done  by  the  Plaintiffs. 

The  correspondence  shews  that  the  Grovm  have  claimed  and 
exercised  the  right  of  dealing  with  the  foreshore  below  high-water 
mark.  The  undisputed  claim  by  the  Crown  to  take  wreck  is  prima 
faeie  inconsistent  with  a  supposed  grant  of  the  foreshore. 

Though  the  evidence  is  very  far  short  of  shewing  any  substantial 
injury  by  the  acts  of  the  Defendant,  no  amount  of  injury  would 
give  the  corporation  a  title  if  they  cannot  shew  one  aUunde. 


It  was  sought,  in  the  course  of  the  arguments  on  behalf  of  the 
Defendant,  to  put  in  evidence  tending  to  shew  a  title  in  the  Crown 
to  the  actual  foreshore.  Amongst  other  documents  tendered  was 
a  report  by  the  Commissioners  of  Woods,  Forests,  and  Land 
Revenues. 

Mr.  Olasse,  Q.C.,  objected  that  it  was  not  evidence  against  the 
Plaintiffs. 

Mr.  Cotton,  Q.C. : — 

This  is  a  report  made  by  public  officers  in  pursuance  of  an  Act 

(1)  1  East,  244.  (2)  1  Leon.  30G. 

(3)  33  L.  J.  (Ch.)  451. 
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of  FarliameBt.    It  is  as  much  a  public  document  as  a  register  of     y.<;.  m. 
births,  deaths,  and  marriages.  IS74 


Sib  R  Malins,  V.C.:-  ^"^S 

I  think  the  Defendant  is  not  entitled  to  put  in  evidence  any-      iyalu 
thing  tending  to  shew  an  adverse  title  in  the  Crown,  unless  he       ~~^' 
brings  its  existence  to  the  knowledge  of  the  Flaintifis.    The  docu- 
ment, therefore,  cannot  be  allowed  to  be  put  in. 


This  decision  covered  various  other  pieces  of  evidence  which  it 
was  proposed  to  put  in  to  shew  acts  of  ownership  by  the  Crown  as 
to  which  it  could  not  be  proved  that  the  corporation  were  cognisant 
of  them . 

Mr.  Oloise,  in  reply  upcm  the  case : — 

That  modem  usage  may  be  brought  forward  to  explain  an 
ancient  grant  is  shewn  by  Duke  of  Beavfort  v.  Chrporalum  of 
Swansea  (1) ;  Lord  Waterparh  v.  FenneU  (2). 


June  6.    Sib  R  Malins,  V.C. : — 

The  original  bill  in  this  suit  was  filed  on  the  22nd  of  July, 
1871,  by  the  Plaintiffs,  who  claimed  to  be  the  owners  of  the  sea- 
beach  at  Hastinffs,  to  restrain  the  Defendant  from  carting  or 
carrying  earth  over  the  beach,  and  also  from  depositing  earth  on 
the  beach,  whether  consisting  of  stone,  shingle,  or  sand.  A  motion 
for  an  injunction  was  made  shortly  after  the  filing  of  this  bill,  and 
on  the  3rd  of  August,  1871, 1  made  an  order  for  an  injunction  in 
conformity  with  the  prayer  of  the  bilL  That  injunction  has 
remained  in  force  ever  since,  and  the  case  having  been  heard,  and 
elaborately  and  ably  argued  during  ten  days,  the  question  I  have 
now  to  decide  is,  whether  that  injunction  is  to  be  continued  or  the 
bill  dismissed. 

The  Defendant  IvaB  was,  in  1871,  a  contractor  in  a  small  way  of 
business  at  Hastings,  and  having  entered  into  a  contract  with  Mr. 
Mareinff,  who  is  the  owner  of  building  ground  near  Warrior  Square^ 
Hastings,  and  of  many  houses  in  that  square,  to  excavate  a  large 

(1)  3  Ex.  413.  (2)  7  H.  L.  C.  650. 
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V.-0.  H.  quantity  of  earth  from  that  place,  applied  to  the  town  oonndl  of 
1874  the  borough  for  permission  to  deposit  the  earth  on  the  beach,  bat 
GoBFOBATioH  ^^^  towu  couucil  refusod  permission,  on  the  ground  that  such  a 
OF  HAsmsoB  deposit  would  be  a  nuisance  to  the  town,  and  prejudicial  to  its 
Iyaum  interests,  and  on  the  8th  of  July,  1871,  the  Plaintiffs  gare  notice 
"~~  to  the  Defendant  that  if  he  did  deposit  the  earth  as  proposed  an 
application  would  be  made  to  this  Court  for  an  injunction  to 
restrain  him  from  so  doing.  Notwithstanding  this  refusal  and 
notice,  the  Defendant  on  each  day,  from  the  8th  to  the  18th  of 
July  inclusive,  carted  and  deposited  sixty  loads  of  earth  on  to  the 
shore,  below  the  Stone's  Foot.  This  led  to  the  institution  of  the 
suit,  and  to  the  granting  the  injunction.  The  motion  for  the 
injunction  was  supported  by  a  large  body  of  evidence  to  shew  that 
what  the  Defendant  was  doing  was  then,  and  would  continue  to  be, 
a  nuisance  to  the  town,  and  injurious  to  all  frequenters  of  the 
beach,  whether  for  the  purposes  of  bathing  or  otherwise.  [His 
Honour  then  referred  to  some  of  the  affidavits,  and  continued : — '\ 
A  great  number  of  affidavits  were  also  filed  on  the  part  of  the 
Defendant.  They  do  not,  and  could  not,  deny  that  the  deposit  on 
the  beach  would  be  a  nuisance  if  the  earth  deposited  remained 
there,  but  they  stated  that  the  tide  would  immediately  remove  it ; 
but  this  fact  is  contradicted  by  the  positive  experience  of  the  Plain- 
tiffs* witnesses.  The  Defendant's  witnesses  also  contended  that 
it  had  been  the  usage  for  many  years  to  deposit  earth  upon  the 
beach,  and  they  claim  the  right  to  do  so.  The  Plaintiffs  did  not 
desire  to  prevent  the  deposit  of  the  excavated  earth  altogether, 
but  only  at  such  places  as  would  cause  a  nuisance  to  the  town 
and  its  visitors.  They  accordingly  offered,  on  the  hearing  of  the 
motion,  that  the  Defendant,  and  those  who  were  in  the  same 
position  as  himself,  should  deposit  the  earth  at  places  some  dis* 
tance  to  the  east  and  the  west  of  the  place  where  it  was  actually 
deposited.  It  became,  therefore,  a  mere  question  of  expense,  and 
it  has  been  argued  throughout,  on  the  part  of  the  Defendant^  on 
that  ground.  On  the  subject  of  the  nuisance  a  large  body  of  evi- 
dence has  also  been  given  since  the  injunction  was  granted : — [His 
Honour  then  referred  to,  and  commented  on,  the  evidence  adduced 
in  support  of  this  part  of  the  case,  and  continued : — '\ 
Now  it  being,  in  my  opinion,  clearly  established  that  the  in* 
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juQctioQ  of  the  3id  of  August,  1871,  ought  to  be  continued,  its     y.-a  M. 
continuance  would  have  been  a  matter  of  course  had  there  been       1874 
no  contest  in  the  case  as  to  the  rights  of  the  Plaintiffs  to  maintain  Oobpobatiov 
the  suit.    But  before  entering  into  this  question  I  will  advert  '^^  ^^™^«» 
to  the  position  of  the  Defendant,  who  raises  the  question  as  to      Ivau^ 
the  rights  of  the  Flaintiffn.    It  appears  from  his  cross-examina- 
tion that  he  has  now  left  Sadings^  and  may  possibly  neyer  see 
EcuHnga  again,  so  that  he  has  not  the  slightest  interest  in  this 
enormous  litigation,  which  he  has  been  the  instrument  of  forcing 
upon  the  Plaintiffs,  and  has  no  means  of  paying  the  costs  if  it 
should  terminate  against  him.    He  is,  in  fact,  the  mere  tool  of  Mr. 
Moreinfff  who  carries  on  the  suit  in  his  name,  and  thereby  escapes 
the  peril  of  having  to  pay  the  costs,  although  he  would  have  the 
benefit  of  the  litigation  if  it  should  terminate  in  favour  of  the 
Defendant    But  this  state  of  thingef,  it  is  said,  was  attributable  to 
the  Plaintiffs  themselves  for  not  having  amended  their  bill  and 
made  Mr.  itfor^tn^  a  Defendant;  and  I  think  they  might  have  done 
so  on  the  admission  by  Mr.  Morm/ng  hinxself  that  the  Defendant 
IvaR  was  merely  his  agent. 

The  Plaintiffs  claim  the  right  to  the  sea-shore  at  Eastings  under 
a  grant  from  Queen  ElizoMh,  who  by  letters  patent  of  the  14th 
of  February,  in  the  thirty-first  year  of  her  reign,  among  other 
things,  granted  to  the  mayor,  jurats,  and  commonalty  of  the  town 
and  port  of  Eastings,  ^  All  that  her  parcel  of  land  and  heredita« 
ments  called  the  stone  beach,  with  the  appurtenances,  in  Ec^ings 
aforesaid  " : — [His  Honour  then  read  the  portion  of  the  grant  above 
set  forth,  and  continued : — ] 

This  grant  includes,  with  slight  exceptions,  to  which  I  shall 
more  particularly  refer,  the  whole  of  the  beach  down  to  low- 
water  mark. 

The  Plaintiffs  further  contend  that  whether  they  are  or  are  not» 
by  virtue  of  this  grant,  entitled  to  the  beach  as  against  the  Crown, 
they  are,  at  all  events,  in  the  possession  of  it,  and  have  long  been 
so,  as  shewn  by  the  various  acts  of  ownership  which  they  have 
exercised,  and  are  consequently  entitled  to  maintain  trespass  as 
against  a  wrongdoer,  and,  therefore,  to  restrain  the  Defendant 
from  continuing  the  wrongful  acts  which  he  has  committed  by  the 
deposit  of  the  earth  in  question.    The  Defendant,  on  the  other 
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y.-G.  M.     hand,  contends  that  the  grant  of  the  stone  beach  extends  only  to 

1874       so  mnch  of  the  land  covered  with  shingle  as  is  above  high-water 

CoBFOBATioH  mark,  and  does  not  include  the  part  of  the  beach  on  which  the 

OF  HA8TIK08  ^^  ^^  dcpositcd  by  the  Defendant,  and  that  the  stone  beach  at 

Itaum      Eading$  does  not  extend  beyond  the  parishes  of  AU  Saints,  SL 

OlementSf  and  8t.  Mary-in-the-Oastle,  in  which  the  whole  of  the  town 

of  SasHngt  was  situated  in  the  reign  of  Queen  Elizabeth,  and  of 

course  he  disputes  the  possession  and  the  acts  of  ownership  relied 

on  by  the  Flaintiflfs. 

The  Plaintiffs,  on  the  other  hand,  contend  that  the  stone  beach 
means  the  whole  of  the  beach  between  ordinary  high  and  low- 
water  mark,  and  that  the  beach  at  Bastings  means  the  town  and 
liberties  of  Hastings,  from  Eedei)owme  on  the  east  to  BvHoerhUhe 
on  the  west^  being  a  distance,  as  I  understand,  of  about  five  miles, 
and  therefore  extending  to  other  parishes  than  the  three  in  which 
the  town  of  Hastings  was  built. 

With  regard  to  the  construction  of  the  charter,  the  beach  is 
no  doubt  called  the  stone  beach  because  it  was  then  mainly,  as  it 
is  now  to  a  great  extent,  covered  with  stones  and  shingle,  and  as 
the  witnesses  on  both  sides  concur  in  stating  that  the  beach 
changes  in  character  from  time  to  time,  it  is  not  improbable  that 
much  of  what  is  now  sand  was  then  shingle,  and  inasmuch  as  the 
^vord  '^  beach  "  primarily  means  the  shore,  including  that  which  is 
covered  with  water  at  high  and  tmcovered  at  low  tide,  if  it  had 
been  intended  to  restrict  the  grant  to  that  part  of  the  beach  only 
which  was  above  high-water  mark,  I  am  of  opinion  the  words  of 
restriction  would  have  been  found  in  the  grant  itself.  In  my 
opinion,  therefore,  the  words  must  be  taken  in  their  evident  sense 
as  meaning  the  whole  of  the  beach  whether  above  or  below.  [His 
Honour  then  referred  in  detail  to  the  evidence  put  in  by  the 
Defendant  to  shew  that  the  stone  beach  only  comprised  that  part 
of  the  beach  which  was  above  high-water  mark,  and  stated  that 
they  had  been  entirely  broken  down  on  cross-examination,  and 
that  in  the  result  they  nearly  all  concurred  with  the  Plaintilb' 
witnesses  in  considering  that  it  meant  the  whole  of  the  beach 
down  to  the  Stone's  Foot    He  then  continued : — ] 

The  PlaintifGs'  witnesses  all  treat  the  stone  beach  as  extending 
to  low-water  mark,  and  it  is  clear  that  it  does  so  extend. 
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Then  I  may  refer  to  a  case  cited  by  Mr.  Olasse,  in  his  reply,     y.-o.  M . 
Duke  of  Beaufort  v.  Corporation  of  8%oansea  (1),  which  establishes        ig74 
that  the  meaning  of  the  words  in  ancient  grants  must  be  inter-  eoBPWATiinr 
preted  by  modem  usage.  *  HAwraos 

The  marginal  note  is  this :  ^'  The  sea-shore  between  high  and  Iyalu 
low-water  mark  may  be  parcel  of  the  adjoining  manor ;  and  where, 
by  an  ancient  grant  of  the  manor,  its  limits  are  not  defined,  modem 
usage  is  admissible  in  eyidence  to  shew  that  such  sea-shore  is  parcel 
of  the  manor.  Thus  evidence  of  modem  acts  of  ownership  was 
held  to  have  been  properly  admitted  as  evidence  to  shew  that 
grants  by  King  John  and  King  Edward  I.  of  certain  lands  by  the 
terms  of  Terra  de  Oower  and  Dominium  de  Teme  de  Oower^  in- 
cluded the  sea-coast  down  to  low-water  mark.  And,  j^er  ParTee^  B., 
all  ancient  grants  may  be  explained  by  evidence  of  modem  usage 
upon  a  question  as  to  what  passed  by  such  documents." 

Lord  Chief  Baron  PoBoek,  in  giving  judgment,  says  (2)  :  **  You 
cannot  say  that  the  spot  which  the  Plaintiff  daimB  is  his,  as  being 
part  of  the  seigniory  of  Qower,  merely  from  those  words;" — ^so,  in  the 
present  case,  you  cannot  say  that  the  spot  in  question  is  granted 
merely  under  the  words  "stone  beacL" — ^**Bat,'*  he  continues, 
"  if  by  usage,  which  is  of  so  long  standing  that  we  may  presume 
it  to  be  contemporaneous  with  the  grant  itself^  the  sea-shore  in 
question  has  always  been  considered  to  be  part  of  the  seigniory  of 
Qowety  then  you  will  take  the  grant  and  the  usage  together ;  or,  in 
the  languageof  the  learned  Judge," — who  was  Mr.  Justice  Williams — 
**  *  looking  at  all  the  evidence  in  the  cause ' — not  the  documentary 
evidence  alone  (which  he  expressly  tells  the  jury  does  not  neces^ 
sarily  scarry  the  right  of  the  Crown) — ^but  looking  at  the  grant 
coupled  with  the  usage,  you  are  to  form  your  own  opinion.  I  think 
that  direction  is  perfectly  correct,  and  that  so  far  a^  it  relates  to 
this  matter  the  rule  must  be  discharged."  Then  Mr.  Baron  Parke 
says  (3)  :  '^  The  only  question  is,  whether,  it  being  uncertain  how 
much  constituted  the  Terra  de  Oower  at  the  time,  in  the  reign  of 
King  John,  modem  usage  may  be  made  use  of  as  evidence  to  shew 
what  was  comprised  within  the  limita  of  the  manor ;  that  is,  what 
was  the  boundary  of  the  manor,  both  upon  the  land  side  and  tie 

(1)  8  Ex.  413.  (2)  8  Ex.  424. 

(8)  8  Ex.  425. 
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y.^.  IC     sea  side.    Unquestionably  if  evidence  may  be  given  to  shew  what 

1874        was  the  boundary  of  the  manor  upon  the  sea  side,  the  evidence 

GoBPOBATtoN  ^^^  shews  that  in  point  of  fact  the  manor  in  the  hands  of  the 

OF  Haswhgb  Crown,  and  possibly  in  the  hands  of  a  subject  before,  was  actually 

Iyalu      bounded  by  the  then  line  of  demarcation,  namely,  the  low-water 

mark.*' 

And  then  Mr.  Baron  Bolfe  says  (1) :  ''I  am  entirely  of  the  same 
opinion ;  and,  indeed,  I  think  the  Attomey-Greneral  admits  that 
the  ruling  was  quite  correct  when  the  learned  Judge  told  the  jury 
this :  '  The  terms  of  the  grant  do  not  necessarily  include  the  sea- 
shore, but  they  may  include  it  if  the  other  evidence  in  the  cause 
would  lead  you  to  suppose  that  they  did  include  it'  The  Attorney- 
General  says  it  may  include  the  sea-shore,  but  only,  as  he  says, 
in  one  particular  way,  namely,  if  it  originally  belonged  to  the 
subject,  and  came  to  the  Crown  as  parcel  of  the  manor,  and  the 
Crown  re-granted  it.  There  is  nothing  in  the  ruling  inconsistent 
with  that.  All  the  learned  Judge  says  is,  terra  may  in  point  of 
law  include  it,  and  you  must  look  to  all  the  facts  of  the  case,  and 
see  whether  they  shew  that  it  did  or  did  not." 

The  same  principles  are  laid  down  in  the  House  of  Lords,  in  the 
case  to  which  I  referred,  of  Lard  Waierpark  v.  Fennd  (2),  which 
was  a  question  of  what  passed  by  a  very  ancient  grant. 

The  next  point  relied  upon  by  the  Defendant  was,  that  what- 
ever might  be  the  extent  of  the  beach  included  in  the  grants  that 
is,  whether  it  was  the  whole,  or  that  only  which  was  above  the 
high-water  mark,  inasmuch  as  the  whole  town  of  Hastings  was  at 
the  date  of  the  grant  to  the  east  of  the  stream  called  by  the  name 
of  the  Priory  Water,  the  grant  did  not  extend  to  anything  to  the 
west  of  that  water,  and  not»  therefore,  to  the  part  of  the  beach  on 
which  the  Defendant  had  deposited  the  rubbish  or  earth,  and  pro* 
posed  to  continue  to  deposit  it  The  grant  is  not  of  the  beadi  in 
or  adjoining  to  the  town,  but  in  Hastinps,  and  that  the  Plaintifb 
contend,  and,  in  my  opinion,  rightly  contend,  means  at  the  town 
and  port  of  Bastings  and  the  liberties  thereof  The  recital  of  the 
grant  speaks  of  the  barons  and  inhabitants  of  the  town  and  pott 
of  HastingSf  and  the  grant  is  to  the  mayor  and  so  forth  of  the  town 
and  port  of  Eastings  aforesaid.    What»  then,  was  meant  by  the 

(1)  3  Ex.  426.  (2)  7  H.  L.  C.  650. 
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town  and  port  of  Hadinps  and  the  liberties  thereof?  Now^  I  y.-0,H. 
think  the  most  material  document  is  this  map  of  1746,  which  1874 
comes  out  of  the  muniments  of  title  of  the  Flaintifls.  It  has  ck>BFO]UTioM 
been  used  ever  since.  [His  Honour  then  described  the  map,  ^^^^^^'^^^ 
and  continued : — ^]  It  extends  from  Ecdesbaume,  on  the  east,  to  Ivall. 
BvIverhUhe  on  the  west,  comprisiug  a  distance  of  about  five  miles, 
and  includes  the  sea-shore  along  the  whole,  shewing  that  the 
whole  length  is  within  the  town  and  port  of  Hastinff^  [His 
Honour  then  referred  at  length  to  the  evidence  given  by  the 
members  of  the  corporate  body,  the  o£Bcers  of  the  town,  and 
others,  and  continued : — ]  AU  concur  in  proving  that  the  map 
of  1746  has  always  been  considered  as  correctly  i^ewing  the 
boundaries  of  the  town  and  port  of  Hastings  and  the  liberties 
thereof,  and  is  the  guide  of  beating  the  bounds,  and  that  the 
Plaintiffs  have  exercised  acts  of  ownership  over  the  beach  to  the 
west  as  well  as  to  the  east  of  the  Priory  Water  ;  and  though  the 
acts  of  ownership  have  been  less  frequent  over  the  former  part, 
because  the  town  did  not  extend  in  that  direction  till  within  the 
last  forty  years  or  thereabouts,  yet  they  are  positive  and  distinct 
upon  that,  and  shew  that  this  was  no  new  notion.  I  do  not  refer 
to  the  documents  in  detail,  because  where  a  case  begins  with  a 
grant  such  as  this  of  Elizabeih,  slight  acts  of  ownership  are  quite 
enough  to  interpret  it  by  and  shew  what  it  meant ;  but  I  read 
one,  which  is  as  old  as  the  year  1676,  because  the  real  question  is 
whether  tbe  corporation  were  not  and  are  not  entitled  to  anything 
west  of  the  Priory  Waier^  and  BvIverhUhe  is  two  and  a  half  miles 
to  the  west.  [His  Honour  then  read  the  entry  of  that  date,  and 
continued : — 1  The  corporation  could  only  impose  that  fine  with 
regard  to  Bidverhithe  in  the  belief  that  the  grant  of  Queen  Elizor 
leth  extended  from  EccleAourne  to  tbe  west  of  the  haven  at 
BidverhiGke.  Then  there  is  also,  long  before  these  disputes  arose, 
another  entry  in  the  chamberlain's  book :  *'  The  lime  company 
west  of  Chalk  Boad,  14  yards  out  to  low-water  mark,  and  to 
the  west  side  of  the  said  road  as  stumped,  including  the  capstans 
and  stade  on  the  beach,  J^"  That  gives  them  the  right  of  going 
down  to  low-water  mark,  and  that  could  only  be  because  the  cor- 
poration considered  that  they  were  entitled  down  to  that  point. 
It  is  also,  as  it  appears  to  me,  a  most  material  circumstance,  that 
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V.-C.  H.     thongh  the  right  of  the  Crown  to  the  sea-shore  between  high  and 

1874       low-water  mark  is  undoubted,  AUomey-OenerdlY.  Chambers  (1),  jet 

GoBFOBATioir  the  Crown,  jealous  as  it  is  of  its  rights,  has  never  voluntarily 

OF  H^Gs  interfered  with  the  rights  asserted  by  the  Plaintiffs,  although  its 

ivALL.      officers  have  been  well  aware  of  the  acts  of  ownership  exercised  by 

them  over  the  shore  at  Hastings,    On  the  contrary,  those  rights 

have  on  several  occasions  been  recognised  by  the  Crown.    [His 

Honour  then  referred  to  parts  of  the  evidence  as  bearing  upon  this 

point,  and  continued : — ] 

Then  the  Defendant  relies  upon  certain  transactions  of  the 
Plaintiffs  as  amounting  to  an  admission  by  them  that  the  right  to  the 
beach  or  foreshore  was  in  the  Crown  and  not  in  themselves.  These 
transactions  are,  first,  the  proceedings  in  the  inquisition  of  1827  as  to 
the  district  called  ^  Amerieaf*  secondly,  proceedings  in  the  action 
of  Maoe  v.  Philcox  (2) ;  and  thirdly,  the  grant  to  the  pier  company 
of  the  10th  of  November,  1869.  He  also  relies  upon  the  fact  of 
the  grant  of  the  stone  beach  by  Mr.  Eversfidi  as  being  incon- 
sistent with  a  title  which  is  set  up  to  the  whole  of  the  beach  under 
the  charter  of  Elizabeth.  Now  with  regard  to  the  inquisition  of 
1827,  the  facts  were  that  a  troublesome  set  of  people  established 
themselves  upon  the  stone  beach,  or  a  part  of  it,  and  the  corporation 
were  very  desirous  of  getting  rid  of  theuL  They  might  have  had 
strength  to  have  forcibly  removed  these  people  themselves,  but 
they  applied  to  the  Crown  for  assistance,  and  there  can  be  no 
doubt  whatever  that  the  proceedings  in  that  inquisition  did  amount 
to  an  admission  by  the  corporation  that  the  Crown  was  entitled  to 
that  part  of  the  sea-beach. 

Then  again,  as  to  the  grant  to  the  pier  company.  There  was 
an  Act  of  Parliament  obtained  for  the  establishment  of  a  pier,  and 
it  became  necessary  for  the  pier  company  to  have  the  right  to  erect 
their  pier  between  high  and  low-water  mark  and  out  to  sea.  It 
is  perfectly  clear  that  the  corporation  could  have  no  right  below 
low-water  mark.  Beyond  that  point  they  must  rely  on  the  grant 
from  the  Crown.  But  if  the  corporation  are  right  in  this  suit, 
they  are  entitled  down  to  low-water  mark.  It  happens  that  when 
the  draft  conveynnee  to  the  pier  company  was  settled  by  the  cor- 

(1)  4  De  G.  &  J.  55  ;  4  D.  M.  &  G.         (2)  33  L.  J.  (C.P.)  124;  10  Jur. 
2C0.  (N.S)680. 
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poration  the  words  "  down  to  low-water  mark,**  originally  in  the     V.-C.  M. 
grant,  were  struck  out,  and  the  grant  was  expressly  limited  to  the       1874 
part  entirely  above  high- water  mark ;  and  although  the  expla-  ck>BPORATioir 
nation  that  the  alteration  was  made  in  the  absence  of  the  town  ®'  Haotinos 
clerk  from  illness,  and  without  his  knowledge,  is  entitled  to  some      Itall. 
weight,  there  does  remain  the  fact  that  the  corporation,  inconsis- 
tently with  the  case  they  now  set  up,  cautiously  or  incautiously 
abstained  from  granting  anything  below  high-water  mark. 

There  is  also  the  fact  of  the  grant  of  the  beach  by  Mr.  Eversfidd. 
I  have  carefully  considered  all  these  circumstances.  They  haye 
caused  me  much  trouble  in  coming  to  a  conclusion  as  to  what  is 
the  proper  view  of  them,  and  I  am  bound  to  say  it  is  impossible 
to  deny  that  the  conduct  of  the  corporation  in  these  transactions 
is  inconsistent  with  the  title  they  now  set  up  to  be  the  owners  of 
the  whole  of  the  beach  from  Ecdesboume  to  Bulverhithe ;  and  if 
the  question  were  now  between  the  Crown  and  the  corporation,  as 
to  whether  the  former  or  the  latter  were  entitled  to  the  foreshore, 
the  facts  might  be  of  very  great  importance.    But  howeyer  strong 
those  transactions  may  be  as  shewing  an  admission  by  the  corpora- 
tion of  a  title  in  the  Crown,  I  am  of  opinion  that  they  cannot  be 
set  up  by  the  Defendant  as  against  the  Plaintiffs,  who  are  clearly 
shewn  to  be  in  possession  of  the  whole  beach,  and  by  virtue  of  such 
possession,  whether  rightful  or  wrongful,  are,  as  against  the  Crown,, 
entitled  to  restrain  the  unlawful  proceedings  of  the  Defendant.  It 
is  impossible,  in  my  opinion,  for  a  trespasser  on  an  estate  to  justify 
his  trespass  by  shewing  that  the  person  in  possession,  who  seeks  to 
restrain  the  trespass,  has  at  a  former  period,  either  by  word  or  act, 
admitted  that  some  other  person  than  himself  was  entitled  to  the 
estate.  Notwithstanding  those  admissions  or  acts  of  the  Plaintiffs, 
it  is  clear  that  they  are  in  the  possession  of  the  part  of  the  beach 
upon  which  the  Defendant  has  deposited  the  rubbish,  or  earth,  and 
such  possession,  whether  the  right  to  it  was  acquired  under  the 
charter  of  Elndbdh  or  otherwise,  entitles  them  to  restrain  the 
proceedings  of  a  wrongdoer.    In  Qraham  v.  Peai  (1)  it  was  decided 
that  one  in  possession  of  glebe  land  under  a  lease  which  was  void 
under  the  statute  of  Elizabeth  by  reason  of  the  rector's  non-residence, 
may  yet  maintain  trespass  upon  the  possession  against  a  wrong- 

(1)  1  East^  244. 
YoL.  XIX.  2  S  2 
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y.-C.  H.     doer ;  and  in  Dyson  y.  CoUiek  (1)  it  was  held  that  contractors  in 
1874        possession  of  a  dam  erected  with  the  permission  of  the  owners  of 
Ck>BFOBATioN  the  soil  could  maintain  trespass  as  against  a  wrongdoer.    It  is,  in 
OF  Hawihgs  f^^  clearly  a  settled  rule  of  law,  that  possession, -ho wever  slender 
Itaix.      the  title  to  it  may  be,  is  sufficient  as  against  a  wrongdoer.    What- 
ever, therefore,  may  be  the  effect  of  these  transactions  as  between 
the  corporation  and  the  Crown,  I  am  of  opinion  that  they  cannot 
be  set  up  by  the  Defendant  as  a  justification  or  excuse  for  his 
wrongful  acts  against  the  possession.    It  is  scarcely  necessary  to 
mention  the  action  of  Tvit  y.  Deuodney,  which  was  much  relied 
on  by  the  Defendant's  counsel,  because  it  is  clear  that  it  raises  no 
other  question  than  whether  the  piece  of  land  in  question  there 
was  part  of  the  beach  or  of  the  estate  of  Mr.  Eversfidd,  and  the 
evidence  shewed  it  to  be  the  latter.   The  case  really  has,  therefore, 
no  bearing  whatever  on  the  present  question. 

It  was  contended  by  the  Defendant's  counsel,  and  particularly 
by  Mr.  Cotton,  that  several  of  the  acts  of  ownership  relied  on 
by  the  Plaintiffs  were  referable  to  the  powers  conferred  on  the 
Plaintiffs  by  two  local  Acts  of  1  Geo.  4,  c.  zii.,  and  2  Will.  4,  c.  zci. ; 
and  it  may  be  conceded  that  the  latter  Act  does  give  the  corporation 
certain  powers  with  regard  to  the  groynes,  bathing-machines,  and 
pleasure-boats,  which  they  would  not  otherwise  have  had  except 
by  virtue  of  their  ownership,  and  particularly  with  regard  to  levying 
fines ;  but  that  does  not  touch  the  various  other  acts  of  ownership 
relied  on  by  the  Plaintiffs;  and  the  23rd  section  of  2  Will.  4,  c.  xci. 
contains  a  most  material  enactment: — [His  Honour  then  read  the 
23rd  and  193rd  sections  of  the  Act,  and  continued : — ]  Now  that 
being  an  Act  in  the  year  1832,  unless  the  Legislature  had  before 
it  sonie  evidence  that  the  corporation  was  entitled,  or  claimed  to 
be  entitled,  to  the  sea-shore  under  the  charter,  it  is  difficult  to 
see  for  what  reason  such  exceptions  were  put  in ;  then  with  r^id 
to  what  is  within  the  liberties  of  the  town  and  port  of  Hastings,  it 
is  also  very  material  to  see  what  is  said  in  this  Act  [His  Honoor 
then  read  the  recitals  in  the  preamble  of  the  Act,  and  continued : — ] 
It  recognises,  therefore,  the  whole  of  the  town  of  St  Leonards  as 
within  the  liberties  of  the  town  of  Sastinffs  ;  within  the  meaning 
therefore,  I  apprehend,  of  the  charter  of  Elizabeth. 

(1)  5  B.  &  A.  600. 
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Now,  upon  the  whole  case,  I  am  of  opinion  that  the  Plaintiffs     V.-O.  H. 
have  established  their  title  to  restrain  the  proceedings  of  the       1874 
Defendant,  as  they  have  been  restrained  by  the  injunction  of  the  oorpobation 
3rd  of  August,  1871.    That  injunction  has  had  a  most  beneficial  ^ofH^ngb 
effect,  as  has  been  proved  by  the  evidence  to  which  I  have  referred,      Ivall. 
and  it  must  therefore  be  made  perpetual,  and  the  Defendant  must 
pay  the  whole  costs  of  this  suit  In  making  the  order  that  he  must 
do  so  I  am  aware  of  its  futility,  because  of  his  inability  to  meet 
them  unless  the  Plaintiffs  should  be  able  to  enforce  it  by  some 
indirect  means  through  the  indemnity  he  has  from  Mr.  Moreinff. 
I  regret  that  it  is  not  in  my  power  to  make  Mr.  Moreing  pay  the 
costs  of  this  enormous  litigation,  which  he  has,  in  my  opinion, 
most  unjustifiably  forced  upon  the  Flaintifis  for  the  mere  purpose 
of  saving  himself  the  expense  of  carting  his  excavations  to  a 
greater  distance,  where  the  Plaintiffs  were  perfectly  willing  that 
they  should  be  deposited,  because  they  would  at  that  place  be 
carried  away  by  the  washing  of  the  sea  in  time  to  prevent  their 
becoming  a  nuisance  to  the  town  or  its  visitors.    His  contention 
that  he  should  have  the  absolute  and  uncontrolled  liberty  of 
depositing  any  quantity  of  earth  or  rubbish  on  the  beach,  and 
where,  when,  and  as  he  thinks  proper,  is,  in  my  opinion,  most 
unreasonable  and  unsustainable. 

•The  Defendant  appealed  against  the  decree,  but  before  the 
appeal  came  on  for  hearing,  the  Plaintiffs  moved  the  Appeal  Court 
that  the  Defendant  might  be  ordered  to  give  security  for  the  costs 
of  the  litigation  before  the  appeal  was  heard,  and  that  meanwhile 
the  hearing  of  the  appeal  might  be  stayed;  and  on  the  7th  of 
July,  1874,  the  Lords  Justices  ordered  accordingly.  The  case  is 
reported  on  appeal  (1). 

On  the  18th  of  January,  1875,  the  Defendant  applied  to  the 
Court  of  Appeal  to  discharge  the  order  of  the  7th  of  July,  1874, 
and  an  arrangement  was  come  to  by  which  the  Defendant  agreed 
to  abandon  the  appeal  on  an  undertaking  by  the  Plaintiffis  not  to 
take  any  steps  to  enforce  the  payment  of  costs. 

Solicitors :  Mr.  /.  JET.  Lyddal;  Messrs.  Waiker  &  Martineau. 

(1)  Law  Kep.  9  Ch.  758. 

2  S  2  2 
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Feb,  9. 


V.^.  R     In  re  IMPEEIAL  MERCANTILE   CREDIT  ASSOCIATION. 

KICHARDSON'S  CASE. 
Company — Winding-up —  Contributory — Infant  Transferee, 

Wi  A,  B,  purchased  shares  in  a  compaDj,  and  paid  for  them,  bat  took  z 
receipt  and  signed  the  transfer  deed  as  transferee  in  the  name  of  F.  W,  B^ 
his  son  ;  and  the  shares  were  registered  in  the  name  of  F,  W,  i?.,  inho  was 
then  and  still  was  a  minor. 

Upon  the  compaDj  heing  wound  np,  and  the  Dame  of  F»  W.  B.  hdn^ 
placed  on  the  list  of  oontributories : — 

ffeldf  that  the  register  of  members  and  list  of  oontribotories  must  be 
rectified  by  substituting  the  name  of  W,  A.  E*  for  that  of  F.  W,  R  on 
both. 

Adjourned  summons. 

This  was  an  application  on  the  part  of  the  Imperial  MereatUSe 
Credit  AsaacicUion  that  the  register  of  shareholders  and  list  of  con- 
tributories  might  be  rectified  by  substituting  the  name  of  WiBiam 
Arthur  Richardson  for  that  of  Frank  WUliam  Bu^rdson  in 
respect  of  twenty  shares. 

In  1864,  or  early  in  1865,  Mr.  WiUiam  Arthur  Biehardson  pur- 
chased from  a  Mr.  Chapman  twenty  shares  in  the  association,  and 
paid  for  them.  The  name  of  the  transferee  was  given  as  Fmtnh 
William  Bichardson.  In  one  of  the  transfer  deeds,  dated  the  31st 
of  January,  1865,  which  was  for  ten  shares,  Frank  William  Bidh 
ardson  was  described  as  of  Walthamstow,  gentleman.  In  the 
other,  dated  the  28th  of  March,  1866,  he  was  described  as  o{Ediih 
Boad,  Bdvidere,  Kent,  Esqnira  Mr.  W.  A.  Bichardson  himself 
executed  the  deeds  in  the  name  of  Frank  William,  and  applied  to 
the  company  for  registration  of  the  deeds  in  that  name,  which  was 
accordingly  done. 

Upon  application  to  Frank  William  Bichardson  for  payment  of 
calls,  the  answer  was  that  he  was  a  minor. 

The  fact  was  that  Frank  William  was  a  son  of  Mr.  W.  A.  Bich- 
ardson, and  at  the  time  of  the  purchase  and  transfers  was  a  boy  at 
school. 

Mr.  W.  A.  Bichardson  in  an  affidavit  stated  that  his  son  Frank 
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had  no  property  of  his  own,  and  never  had  any  that  he  (witness)     Y.-C.  B. 
was  aware  of,  and  he  (witness)  was  never  trustee  of  any  property       1875 
for  him.     He  (witness)  bought  the  shares  for  him  because  he  had  richardsom's 
the  money  to  spare,  and  thought  it  the  best  thing  he  could  do.  ^^ 

Mr.  Kay,  Q.G.,  and  Mr.  Ince,  for  the  liquidators : — 

The  case  is  simply  that  Mr.  Richardson  chose  to  adopt  an  alias, 
but  that  does  not  make  him  the  less  the  purchaser  of  these  shares : 
West(yrCs  Case  (1) ;  Pugh  and  Sharman's  Case  (2). 

If  this  gentleman  had  used  the  name  of  a  non-existent  person 
he  could  not  have  escaped  by  this  device.  Having  executed  the 
deed,  he  either  signed  his  own  name,  or,  if  he  used  another  name, 
he  must,  in  order  to  escape  the  charge  of  forgery,  admit  that  he 
adopted  that  other  name  as  his  own. 

Mr.  H,  A.  Giffard,  for  Mr.  Biehardson : — 

This  was  a  purchase  by  a  father  in  the  name  of  his  son  for  the 
purpose  of  advancing  him.    The  purchase  was  bona  fide. 

The  cases  cited  do  not  govern  the  present.  There  is  no  instance 
in  which  a  father  has  been  made  liable,  except  where  he  himself 
was  the  transferor  to  the  son,  which  was  Weston's  Case,  or  where 
he  himself  applied  to  the  company  for  the  shares,  as  in  Putgh  and 
Sha/rman's  Case. 

This  is  the  ordinary  case  of  a  transfer  to  an  infant,  in  which  case 
Tthe  transferor  is  the  person  liable,  at  least  in  the  first  instance : 
Capper's  Case  (3) :  Mantis  Cass  (4).  The  liquidators  should  not 
have  passed  over  Mr.  Chapman,,  who  was  first  liable,  and  who  may 
possibly  have  had  a  good  defence. 

The  deeds  at  any  rate  were  only  voidable ;  they  were  not  void 
until  repudiated  by  the  transferee  after  he  had  come  of  age : 
MMt's  Case  (5). 

Sib  James  Bacon,  V.O.  : — 

This  is  one  of  the  most  transparent  cases  I  ever  saw  in  my  life. 
Anything  may  be  argued,  no  doubt ;  and  any  argument  may  be 

(1)  Law  Rep.  5  Ch.  614.  (8)  Law  Rep.  3  Ch.  458. 

(2)  IbuL  13  £q.  566.  (4)  Ibid.  459,  n. 

(5)  Law  Rep.  5  Ch.  802. 
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V.-C.  B.      supported  by  references  to  reported  cases ;  but  it  would  be  entirely 

1875        opposed  to  every  principle  of  justice  and  common  sense  if  I  were 

Rigeabdson's  to  hold  that,  because  a  man  goes  into  the  market  and  buys  pro- 

^fff *       perty  under  an  aliaa,  and  having  paid  the  money,  takes  a  receipt, 

and  signs  the  deed  whereby  he  becomes  the  legal  owner  under 

that  alias,  he  is  not  to  be  held  to  be  the  purchaser.    If  he  had 

bought  an  estate  under  the  name  of  John  Brown,  his  real  name 

being  WtUiam  Smithy  is  it  possible  to  contend  that  he  would  not 

be  compellable  to  fulfil  the  contract  ? 

Mr.  Oiffard  contended  that  the  case  must  be  treated  as  if  it 
were  not  one  of  aliaSy  as  if  the  name  of  the  infant  were  rightly  on 
the  register  until  he  himself  came  of  age,  and  repudiated  its  being 
there.  But  the  decision  he  referred  to,  Ebbetfs  Case  (1),  was 
arrived  at  under  very  different  circumstances.  The  infant  was  not 
represented  to  be  the  purchaser  by  any  one  other  than  himself 
The  infant  applied  for  shares,  and  when  he  came  of  age  did  not 
repudiate  them. 

Here  a  father  goes  to  a  broker,  no  matter  where,  and  desires  him 
to  purchase  shares  for  himself,  at  the  same  time  saying,  *'  I  am 
FrcMh  WiUiam  Biehardson;  I  Frank  William  Biehardson  pay 
you  the  money ;  I  execute  the  deed,  and  I  send  it  to  the  company 
in  order  to  make  sure  that  they  have  me,  Frank  William  Bichard- 
8on,  to  answer  all  the  necessary  obligations  on  my  part."  Then  it 
turns  out  that  Frank  William  Biohardson  has  nothing  whatever  to 
do  with  the  matter ;  and  the  man  who  buys  the  shares,  who  pays 
for  them,  and  who  executes  the  deed  is  heard  to  say  that  he  is  not 
liable^  because  he  has  used  another  name. 

The  thing  scarcely  bears  statement;  the  name  of  the  bthei 
must  be  put  upon  the  list  instead  of  that  of  the  son ;  in  other 
words,  the  summons  must  be  granted,  with  costs. 

Solicitors :  Mr.  Oeorge  Davis;  Messrs.  Phelps  dk  Bidgwick. 

(1)  Law  Rep.  5  Ch.  302. 
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HODGKINSON  v.  CEOWE.  V.^.  B. 

[1873    H.    124.]  }^ 

With   19  1^  Ifi 

Mining  Lecue^Uiual  and  Customary  Mining  Clattses^Clatise  of  Forfeiture  on    ^'     *    » 

Bankruptcy, 

A  memorandum  of  agreement  for  a  lease  of  ooal  mines  in  North  Stafford' 
shire  provided  that  the  lease  was  to  have  all  usual  and  customary  mining 
clauses : — 

Ileld^  that  this  provision  did  not  entitle  the  lessor  to  the  insertion  in  the 
lease  of  a  clause  of  forfeiture  thereof  in  the  event  of  the  lessee  becoming 
bankrupt  or  compromising  with  his  creditors  for  less  than  20^.  in  the  pound, 
or  of  a  clause  in  restraint  of  assignment. 

jLN  September^  1871,  the  Defendant  Crowe  agreed  to  take  a  lease 
of  mines  and  minerals  nnder  an  estate  in  North  Staffordshire  of 
^hich  the  Plaintiff  was  owner  in  fee  simple.  A  memorandum  of 
terms  and  conditions  was  signed  by  the  Plaintiff  and  Defendant, 
and  contained,  amongst  others,  the  following  term:  ''The  lease 
to  have  all  usual  and  customary  mining  clauses."  Considerable 
discussion  took  place  in  reference  to  the  terms  of  the  draft  lease, 
and  in  particular  as  to  the  insertion  of  a  clause  of  forfeiture  in 
the  event  of  the  Defendant  becoming  bankrupt  or  compromising 
with  his  creditors  for  less  than  20a.  in  the  pound.  The  Plaintiff 
insisted  upon,  and  the  Defendant  resisted,  the  insertion  of  this 
clause,  as  one ''  usual  and  customary  "  in  all  leases  of  mines  granted 
in  the  northern  division  of  Stafford.  The  Plaintiff  also  insisted 
upon  the  insertion  of  a  clause  in  restraint  of  assignment  without 
the  licence  of  the  lessor;  and  it  appeared  that  although  the 
Plaintiff  had  consented,  as  a  condition  for  limiting  the  matter  in 
dispute,  to  omit  from  the  proposed  lease  such  a  clause,  he  now 
insisted,  if  a  lease  was  settled  in  Court,  upon  his  right  to  this 
clause  as  '^  usual  and  customary  "  within  the  northern  division  of 
Staffordshire. 

Shortly  after  the  execution  of  the  memorandum  the  Defendant 
entered  into  possession  of  the  property  thereby  agreed  to  be 
demised,  and  commenced  and  continued  working  and  getting  the 
minerals.  In  February,  1872,  one  Jenkins  agreed  to  purchase  the 
Defendant's  interest  in  the  property,  with,  as  the  Defendant  alleged, 


592  ^EQUITY  OASES.  [L.  K. 

y.-G. B.      the  Plaintiff's  consent;  but  this  was  altogether  denied  by  the 
1875       Plaintiff,  who  had  written  to  the  Defendant  stating  that  as  he  had 
HoDOKiNBOK  I^^  ^^^  mines  to  him  he  should  retain  him  as  a  tenant,  and  could 
Gbowe.      ^^^  release  him  or  recognise  any  one  else  as  his  tenant. 
—  The  bill  was  filed  in  1873  for  specific  performance  of  the  agree- 

ment of  September,  1871,  and  the  question  was  whether  the  Defen- 
dant could  insist  upon  the  omission  from  the  lease  of  the  covenant 
against  assignment  without  license,  and  a  clause  of  forfeiture  on 
bankruptcy  or  composition  with  creditors. 

Evidence  was  adduced  by  the  Plaintiff  that  the  clauses  proposed 
to  be  inserted  were  usual  and  customary  in  mining  leases  in  the 
northern  division  of  Staffordshire, 

Evidence  on  the  other  hand  was  adduced  in  support  of  the  De- 
fendant's contention  that  it  was  by  no  means  usual  now  to  insert  a 
clause  of  forfeiture  or  one  in  restraint  of  alienation  without  license. 

Mr,  Kay,  Q.C.,  and  Mr.  Ince,  for  the  Plaintiff; — 

A  clause  of  forfeiture  empowering  the  landlord  to  re-enter  in 
the  event  of  the  tenant  becoming  bankrupt  or  compounding  with 
his  creditors  for  less  than  20$.  in  the  pound,  and  especially  a  clause 
against  assigning  or  underletting  without  leave  of  the  lessor  in 
writing,  are  usual  and  customary  clauses  in  mining  leases  and  leases 
in  general :  Bainhridge  on  Mines  (1) ;  Bogers  on  Mines  (2) ;  Haines 
V.  Burnett  (3) ;  and  are  shewn  by  the  evidence  to  be  usual  and 
customary  covenants  of  the  neighbourhood  in  leases  of  mining  pro- 
perties. In  determining  the  question  the  Court  will  have  regard  to 
the  local  usage :  Boardman  v.  Mostyn  (4) ;  the  evidence  as  to  which 
is  confirmed  by  the  practice  of  conveyancers :  Davidson  on  Con- 
veyancing (5)  (giving  a  covenant  not  to  assign  or  underlet  without 
previous  license  in  writing  in  the  precedent  of  a  lease  of  mines  in 
Staffordshire).  Independently  of  local  usage,  it  is  an  essential 
part  of  a  mining  lease  that  the  lessor  should  have  a  voice,  and  the 
right  of  veto,  with  respect  to  the  person  to  whom  the  lessee  may 
propose  to  assign;  and  the  same  argument  applies  to  the  forfeiture 
clause,  as  in  the  absence  of  these  provisions  the  lessor  may  have 

(1)  Page  249.  (3)  1  L.  T.  (N.S.)  18 ;  27  Beav.  500. 

(2^  Page  296.  (4)  6  Ves.  467. 

(b)  Vol.  V.  p.  371. 
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an  improvident  tenant  forced  upon  him  without  his  consent,  and  V.O.  B. 

may  be  wholly  unable  to  enforce  his  rights,  haying  regard  to  the  1875 

subject-matter  of  the  contract.  HoDOKnraoN 


Mr.  Jackson,  Q.C.,  and  Mr.  Hamilton,  Humphreys^  for  the  Defen- 
dant, were  not  called  on. 

Sib  James  Bacon,  V.C.  : — 

It  is  not  possible,  in  my  opinion,  for  the  Plaintiff  successfully 
to  contend  that  he  is  entitled  to  have  either  of  the  two  clauses 
mentioned  inserted  in  the  lease.  The  agreement  for  a  lease  of 
the  mine  is  in  writing ;  it  is  a  special  minute  agreement  which  I 
must  take  to  contain  every  provision  between  the  parties  to  which 
their  common  consent  was  applied.  The  terms  are  described,  the 
commencement  is  described,  and  the  prices  to  be  paid  for  the 
several  materials  to  be  worked  in  the  mine  are  described,  and 
the  lease  is  to  have  all  the  usual  and  customary  mining  clauses. 
There  is  not  a  word  about  the  custom  of  the  county,  not  a  word 
about  the  custom  as  to  mining  leases,  but  a  special  provision  that 
the  lease  shall  contain  all  the  usual  and  customary  mining  clauses. 
It  has  been  contended  that  to  restrain  a  lessee  from  assigning  is  a 
usual  mining  clause.  What  has  it  to  do  with  a  mine  ?  It  is  just 
as  applicable  to  the  lease  of  a  house,  a  farm,  or  a  public-house,  or 
anything  else  that  may  be  the  subject  of  a  lease.  If  there  is  to 
be  a  restriction  upon  the  lessee  against  assigning  that  which  he 
takes  upon  himself  the  burden  of,  it  must  be  the  subject  of  special 
stipulation  between  the  parties.  If,  moreover,  there  is  to  be  a 
stipulation  that  the  lessor  shall  have  a  right  of  re-entry  in  th^ 
event  of  bankruptcy  happening,  that  must  be  specially  provided 
for ;  but  that  has  nothing  exclusively  to  do  with  mining.  I  have 
sometimes  wondered  that  the  policy  of  the  law  has  not  established 
some  rule  upon  the  subject ;  however  there  is  none,  and  the  only 
observation  I  have  to  make  in  reference  to  this  case  is,  that  it  is 
not  a  mining  clause.  A  dozen  witnesses  have  been  brought  to 
prove  what  is  usual  in  mining  leases  in  this  part  of  the  country : 
usual,  that  is,  if  the  parties  agree  to  it^  but  not  usual  if  one  party, 
lessor  or  lessee,  shall  say  as  to  any  particular  clause,  ^  No,  that  is 
not  my  agreement.    I  have  an  agreement  in  writing  in  which  I 


V. 

Gbowi. 
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V.-C.  B.     have  specified  every  earthly  thing  by  which  I  shall  be  bound  in 

1875       this  lease ;  that  is  not  in  it,  and  I  will  not  consent  to  it."    What 

HoDOKrafiOH  P^^®r  is  there  to  enforce  it  ?    What  case  is  referred  to  ?    What 

^  ^'         instance  is  mentioned  where  there  has  been  any  endeavonr  to 
Gbowe.  . 

enforce  the  introduction  of  these  two  clauses,  or  either  of  them, 

against  the  consent  of  either  party  ?  It  seems  to  me  utterly  im* 
possible  to  suggest  any.  There  is  a  written  agreement,  the  specific 
performance  of  which  is  insisted  upon  by  this  bill ;  and  the  Plain- 
tiff is  entitled  to  a  specific  performance  of  that  agreement,  and  to 
nothing  more.  He  says  there  are  terms  not  expressed  in  that 
agreement.  The  answer  is,  "  I  have  not  agreed  to  them ;  I  am 
willing  to  be  bound  by  everything  I  have  agreed  to,  but  I  will  not 
agree  to  what  you  want  to  put  in,  merely  because  you  call  it  a 
mining  clause."  It  is  no  more  a  mining  clause  than  a  tillage 
clause,  or  any  other  clause.  A  lessee  has  it  in  his  power  to 
agree  or  refuse  to  enter  into  certain  specied  stipulations.  In  this 
case  there  is  not  a  particle  of  evidence,  nor  a  single  feict  men- 
tioned, from  which  I  should  be  at  liberty  to  infer  that  the 
parties  when  they  negotiated  for  this  lease  contemplated  any- 
thing, or  agreed  to  anything,  that  was  not  written  in  plain 
terms  in  the  agreement  I  am  of  opinion,  therefore,  that  the 
Plaintiff  cannot  insist  upon  anything,  beyond  the  stipulations 
which  the  agreement  contains,  being  inserted  in  the  lease,  in- 
cluding therein  all  the  customary  covenants  and  provisions  appli- 
cable to  mining  operations.  To  that  extent  he  is  entitled.  No 
doubt,  as  has  been  observed  in  argument,  there  are  many  special 
provisions,  such  as  the  manner  and  time  of  working,  protection 
against  the  influx  of  water,  &c.,  all  of  which  are  customary  in 
mining  leases,  to  every  one  of  which  the  Plaintiff  is  entitled  from 
his  lessee.  Bat  that  he  should  have  a  covenant  from  him  that 
he  will  not  part  with  a  thing  which  he  has  bought  or  paid  for,  and 
that  if  he  becomes  bankrupt  his  creditors  shall  be  excluded  tTom 
all  the  value  that  he  might  have  added  to  the  thing  demised  to 
him,  would,  in  my  opinion,  be  wholly  unjustifiable,  and  directly  at 
variance  with  the  deliberate  agreement  between  these  parties. 

Solicitors:  Mr.  E.  Doyle,  agent  for  Messrs.  Paddock  db  Sons^ 
Hanley  ;  Mr.  Tibbits,  agent  for  Mr.  HecUon,  Burdem. 
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Feb,  18. 


PRYOB  V.  PBYOR.  v.^.  b. 

[186i    P.    78.]  ^^'^^ 

Partition  Act,  IQQQ—Juriadictum — SdU-^Setroapeetive  Operation, 

The  Partition  Act,  1868,  s.  4,  though  retrospective  in  its  operation,  does 
not  enable  the  Court  to  direct  a  sale  under  a  decree  for  partition  made  before 
the  Act,  but  not  carried  into  operation  at  the  time  of  passing  the  Act 

The  usual  decree  was  made  in  a  partition  suit  in  1864,  with  liberty  for 
any  of  the  parties  before  the  commission  should  be  issued  **  to  carry  in 
proposals  for  a  sale  or  for  a  partition  before  the  Judge  in  Chambers  "  :— 

Meld,  that  although  a  commission  had  never  been  issued,  the  Court  had 
no  jurisdiction,  without  the  consent  of  all  parties  interested,  now  to  direct 
a  sale  instead  of  a  partition. 

X  HE  object  of  this  application  was  to  stay  all  proceedings  on  the 
proposal  of  the  Defendants,  Fdix  Pryor  and  Arthur  Pryar^  carried 
into  Chambers,  for  a  sale  of  an  estate  under  the  decree  of  the 
25th  of  Joly,  1864^  on  the  ground  that  this  Court  had  no  power, 
in  the  absence  of  consent  by  the  applicants,  to  order^any  such 
sale  under  the  decree. 

In  May,  1864,  the  suit  of  Pryor  v.  P^-yor  [1864  P.  78]  was 
instituted  to  obtain  the  partition  of  an  estate  at  Lambeth,  in  which 
the  Plaintiff,  Thomas  Pryor,  and  the  Defendants  were  interested 
in  sevenths.  The  usual  partition  decree  was  made  on  the  25th 
of  July,  186 i,  with  the  following  addition:  ''And  any  of  the 
parties  are  to  be  at  liberty,  before  the  commission  shall  be  issued, 
to  carry  in  proposals  for  a  sale  or  for  a  partition  of  the  said  here- 
ditaments before  the  Judge  in  Chambers. 

Various  proceedings  had  taken  place  in  the  suit,  but  a  com- 
mission was  not  issued.  Changes  and  transmissions  of  interest 
took  place,  and  Messrs.  Maudday,  Sons,  dt  Fidd  (whose  works  at 
Lambeth  formed  part  of  the  property)  acquired  by  purchase  three 
seventh  shares.  In  1873  a  supplemental  bill  was  filed  by  Arthur 
Pryor,  who  had  succeeded  to  the  interest  of  Thomas  Pryor  {Pryor 
V.  Pryor  [1873  P.  100]),  praying  a  declaration  that  he  was 
entitled  to  stand  in  the  place  of  Thomas  Pryor,  and  to  have  the 
benefit  of  the  former  suit,  &c. ;  and  that  the  decree  in  that  suit 
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V.-G.  Ei.     might  be  carried  into  execution^  and  that  the  hereditaments  at 

1875        Lambeth  might  be  partitioned  between  the  Plaintiff  and  the  other 

Pbyob      parties  interested,  &c. ;  or  that  the  said  hereditaments  might  be 

Pbtob.      f^  ^d  ^^^  ipToceeda  distributed  between  or  among  the  parties 

interested. 

The  applicants,  Messrs.  Maudslat/y  objected  to  a  sale,  and  sub- 
mitted (independently  of  the  question  of  jurisdiction)  that  a 
partition  was  the  best  and  proper  way  of  dealing  with  the  property, 
having  regard  to  the  interests  of  all  the  co-owners  thereof. 

Proceedings  took  place  in  Chambers  on  behalf  of  Arthur  and 
Fdix  Pryory  for  the  purpose  of  obtaining  a  direction  for  sale 
of  the  property ;  and  the  question  whether  the  Court  had  juris- 
diction compulsorily  to  direct  a  sale  was  now  raised  by  adjourned 
summons  taken  out  by  Messrs.  Maudday  on  the  19th  of  December, 
1874,  that  they  ''  not  consenting  to  any  sale  of  the  Lambeth  estate 
under  the  decree  of  the  25th  of  July,  1864,  and  this  Court  having 
no  jurisdiction  in  the  absence  of  such  consent  to  order  any  such 
sale  under  the  said  decree,  all  proceedings  on  the  proposal  of  the 
said  Defendants,  F.  Pryor  and  Arthur  Pryor,  carried  into  Cham- 
bers on  the  21st  of  May,  1874,  for  the  sale  of  the  said  estate,  and 
on  the  summons  to  proceed  thereunder,  may  be  stayed ;  and  that 
the  costs  of  this  application  may  be  paid  by  the  Defendants,  F, 
Pryor  and  A,  Pryor '^ 

Mr.  Kay,  Q.C.,  and  Mr.  Whitehome,  for  Messrs.  Maudday : — 

The  Court  has  no  power  in  the  face  of  the  decree  for  partition 
made  in  1861,  at  a  time  when  a  sale  could  not  be  compulsorily 
directed,  now  to  direct  a  sale  unless  with  the  consent  of  all  parties. 
The  Partition  Ad,  1868,  cannot  affect  or  vary  the  operation  of  a 
decree  for  partition  actually  made  before  the  Act  came  into  ope- 
ration. In  Lys  y.  Lys  (1),  which  is  cited  as  an  authority  for  the 
retrospective  operation  of  the  Act,  no  decree  had  been  made,  and 
therefore  it  was  a  suit  in  which,  *'  if  the  Act  had  not  been  passed, 
a  decree  for  partition  might  have  been  made,"  sect.  4.  We  oppose 
a  sale  as  being  opposed  to  the  interest  of  the  persons  entitled  to 
the  property ;  and  in  the  face  of  such  opposition  the  Court  has  no 
jurisdiction  to  compel  a  sale. 

(1)  Law  Rep.  7  Eq.  126. 
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Mr.  Jcbokscn^  Q.C.y  and  Mr.  E.  James,  for  incumbrancers,  who     Y.-C.  B. 
also  objected  to  a  sale.  1875 


and  A.  Pryor : — 

The  Pariiiion  Act  is  a  remedial  statute  for  the  purpose  of  giving 
facilities  not  previously  possessed  by  the  Court  of  dealing  with 
properties ;  and  it  has  been  expressly  decided  in  Lys  v.  Lys  (1)  to 
be  retrospective  in  operation,  and  to  apply  to  suits  instituted  before 
the  Act^  in  which  a  decree  for  partition  might  have  been  made. 
By  the  liberty  given  to  carry  in  proposals  a  sale  was  distinctly 
contemplated  in  tibie  decree,  which  was  not  final  until  further  con- 
sideration upon  the  return  of  the  commission ;  and  as  no  com- 
mission has  yet  been  issued,  we  submit  that  by  the  decree  giving 
liberty  to  carry  in  proposals  for  a  sale,  supplemented  by  the  ope- 
ration of  the  Partition  Act,  sect.  4,  the  Court  has  clear  jurisdiction 
now  to  direct  a  sale  at  the  request  of  the  majority  of  the  persons 
interested. 

Sib  James  Bacon,  V.C.  : — 

I  cannot  read  the  decree  or  elicit  from  it  any  meaning  except 
that  which  it  properly  bears.  The  decree  is  right  enough.  It 
inquires  into  the  nature  of  the  property  and  into  all  the  interests 
which  may  exist  in  that  property.  Then  it  gives  to  any  one  of 
the  parties  liberty  to  make  a  proposal  for  a  sale ;  that  is  to  say,  if 
it  is  ascertained  properly  who  are  interested,  and  one  proposes, 
and  the  others  do  not  dissent,  then  a  sale  may  take  place,  and  the 
property  will  be  dealt  with  according  to  their  own  consent.  That 
is  the  way  in  which  I  read  the  decree,  in  which  I  do  not  see  any- 
thing improper,  or  any  excess  of  power,  although  it  was  made 
before  the  Partition  Act  passed.  [His  Honour,  after  observing 
upon  the  form  of  the  two  summonses  pending  before  the  Courts 
proceeded : — ] 

As  the  case  stood  when  this  decree  was  made,  there  was  no 
power  to  decree  a  sale.  There  was  a  sale  asked  for,  no  doubt, 
at  the  instance  of  some  of  the  parties ;  and  if,  upon  further  con- 
sideration, they  should  all  agree  that  a  sale  was  the  most  bene- 

(1)  I  aw  Rep.  7  Eq.  126. 


Pbtob 

Mr.  Eddis,  Q.C.,  and  Mr.  Macnaghien,  for  the  Defendants,  F.         «. 


Pbtob. 


Pbtob. 
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y.-0.  B.  ficial  way  of  disposing  of  their  interests,  the  Court  would  not 
1875  withhold  its  assent  to  that,  and  that  is  all  the  decree  means.  It 
Pbtob  gives  no  poWer,-  and  the  Court  possesses  no  power,  to  direct  a  sale 
against'anybodj's  will.  That  is  all  the  decree  means,  as  I  read  it 
I  think,  therefore,  that  the  Act  haying  been  since  passed,  I  need 
only  make  this  observation  upon  it,  that  the  words  of  the  Act — 
'^  any  suit  in  which  a  partition  might  be  made  " — mean  only  any 
partition  suit.  The  expression  might  have  been  more  concise, 
but  I  think  that  is  the  meaning  of  it  beyond  all  question.  The 
Court  has  discretion  given  by  the  earlier  section  of  the  Act  in 
any  partition  suit.  This  was  a  suit  which  was  over  and  done  with 
and  gone  before  the  Act  of  Parliament  was  passed.  In  my  opinion, 
therefore,  against  the  will  of  the  parties  interested,  there  can  be 
no  sale,  or  anything  but  a  partition.  In  point  of  form  I  cannot 
prohibit — unless  they  are  content  to  take  what  I  say  now — ^the 
Plaintiffs  from  carrying  in  proposals  for  a  sale,  any  more  than  I 
can  prohibit  the  Defendant  from  saying  the  Court  has  no  jurisdic- 
tion to  make  a  sale.  The  decree  which  is  pronounced  does  not 
countenance  any  such  jurisdiction,  or  give  any  such  power.  Par^ 
tition  alone  can  be  the  result  of  this  decree. 

Solicitors :  Messrs.  W.  &  J.  Oibson  ;  Messrs.  Parker y  Watney,  it 
Clarke. 
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Jan.  21,  26. 


GILLETT  V.  THORNTON.  v.-o.  H. 

[1875    G,    1.]  J2!f 

Fartnei'Mp  Agreement — Arbitration  Clauee — Suit  for  AcooutUi — Goimmion  Law 

Procedure  Act,  1854,  <•  11, 

Articles  for  a  partneiahip  for  one  year  contained  an  arbitration  clause. 
The  partnership  was  oontinned  beyond  the  year  and  ultimately  dissolved : — 

Eddy  that  the  arbitration  clause  was  in  force,  and  proceedings  in  a  suit 
for  accounts  by  one  of  the  partners  against  the  other  stayed  under  sect.  11 
of  the  Common  Law  Procedure  Act^  1854. 

XHE  Defendant  ^as  a  widow  carrying  on  bosiness  as  a  miller  at 
Sturry,  in  Keni;  and  the  Plaintiff,  on  the  6th  of  July,  1869, 
entered  into  partnership  with  her.  The  partnership  articles  pro- 
vided that  the  term  of  occupation  of  the  Stv/rry  MiOs  by  the 
Plaintiff  and  the  partneiship,  should  be  for  one  year  from  the  above 
date>  and  that  the  Defendant  should  carry  on  the  business  under 
her  name,  and  receive  a  certain  sum  as  rent  for  the  mills ;  and, 
after  stating  the  amount  of  capital  which  the  partnership  should 
consist  of ;  certain  things  that  were  to  be  done  by  the  partners ;  and 
the  shares  of  the  profits  which  they  were  to  receive,  the  articles 
provided  (clause  15)  that  ^  within  one  calendar  month  after  the 
expiration  of  the  partnership  a  full  and  general  account  in  writing 
should  be  taken "  of  the  stock,  debts,  and  liabilities,  **  and  a  just 
valuation  should  be  made  of  all  the  particulars  included  in  such 
account "  which  required  and  were  capable  of  valuation ;  and 
that,  after  making  provision  for  the  payment  of  the  debts,  there 
should  be  a  division  in  equal  shares  of  what  belonged  to  the 
partnership ;  and  that  (clause  16),  '^  I£  any  doubt,  difference,  or 
dispute  should  arise  between  the  parties  hereto,  or  their  respective 
executors  or  administrators,  touching  these  presents,  or  the  con- 
struction thereof,  or  any  clause  or  thing  herein  contained,  or  any 
matter  in  any  way  connected  with  these  presents,  or  the  operation 
hereof,  or  the  rights,  duties,  or  liabilities  of  either  party  in  con- 
nection with  the  premises,  or  whenever  any  valuation  shall  be 
required,  the  matter  in  difference  or  valuation  shall  be  referred  to 
two  arbitrators,  or  their  umpire,  pursuant  to,  and  so  as  with  regard 
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y.-G.  H.     to,  the  mode  and  consequence  of  the  reference,  and  in  all  other 
1875        respects  to  conform  to  the  provisions  in  that  behalf  contained  in 

Qtumtt     ^he  Oornmon  Law  ProceAure  Act,  1854,  or  any  then  subsisting 
Thokhton    statutory  modification  thereof."    The  business  of  the  partnership, 

was,  in  fiEust,  carried  on  from  the  28th  of  June,  1869 ;  and  the 

partnership  was  continued  by  parol  and  at  will  from  the  6th  of 
July,  1870,  to  the  31st  of  December,  1873,  when  the  partnership 
was,  on  the  proposition  of  the  Defendant,  assented  to  by  the 
Plaintiff,  ended.  Questions  soon  afterwards  arose  in  reference  to 
an  adjustment  of  the  accounts  and  the  respective  interests  of  the 
partners  under  clause  15  of  the  articles,  and  on  the  2l8t  of  Febru- 
tary,  1874,  the  Defendant  gave  notice  to  the  Plaintiff  that  she  had 
appointed  the  gentleman  named  (a  member  of  the  Equity  Bar)  to 
be  her  arbitrator  under  the  Common  Law  Procedure  Act,  1854,  for 
the  purpose  of  a  valuation,  and  with  respect  to  any  differences 
which  might  arise  touching  the  articles  of  the  co-partnership,  and 
the  construction  thereof,  and  as  to  the  accounts  and  dealings  of 
the  partnership,  and  as  to  their  respective  rights,  duties,  and  lia- 
bilities in  connection  with  the  partnership ;  and  she  required  the 
Plaintiff,  within  seven  clear  days  from  the  service  of  the  notice,  to 
appoint  an  arbitrator  on  his  behalf. 

On  the  5th  of  March,  1874,  in  consequence  of  letters  passing 
between  the  Plaintiff  and  the  Defendant,  in  which  the  former 
stated  that  he  was  anxious  to  agree  with  the  latter  in  any 
steps  that  might  be  necessary  for  a  proper  adjustment  of  the 
accounts,  which  had  been  rendered  to  her  up  to  the  dose  of 
their  partnership,  that  he  was  unconscious  that  she  found  any 
objection  to  any  portion  of  them,  and  that,  under  the  circum- 
stances, he  could  not  recognise  the  propriety  of  appointing  an 
arbitrator,  the  Defendant's  solicitors  informed  him  in  writing  that, 
on  consideration,  it  had  been  determined  that  the  notice  of  the 
21st  of  February  would  not  be  acted  on,  but  that  the  Defendant 
was  desirous  that  arbitrators  should  be  appointed  for  the  purpose 
of  ascertaining  the  relative  positions  and  rights  of  each  partner  on 
winding  up  the  partnership,  and  to  determine  what  sum  of  money 
(if  any)  should  be  paid  to  the  Defendant  in  respect  of  her  interest 
therein  at  the  dissolution  of  the  partnership. 
On  the  15th  of  April,  1874,  the  counsel  so  appointed  as  arbi- 
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trator  made  in  duplicate  a  written  report  with  schedules  annexed,     V.-G.  H. 
and  the  report  and  schedules,  which  were  sent  on  the  2l8t  of       1875 
April,  1874,  to  the  Plaintiff,  filled  twenty-two  brief  sheets,  and  were     gillstt 
in  form  and  detail  like  the  certificate  which  a  Chief  Clerk  of  a  Vice-    XHomrioy 
Chancellor  would  make  under  a  decree  for  winding  up  the  affairs       -*^ 
of  a  partnership.    The  report  and  schedules  shewed  that  in  the 
view  of  such  counsel  a  sum  of  £2779  14b.  lid.  was  owing  to  the 
Defendant  by  the  Plaintiff    It  was  alleged  by  the  Plaintiff  that 
it  was  in  opposition  to  certain  clauses  of  the  articles  of  partner- 
ship that  the  counsel  or  arbitrator  had  arrived  at  that  conclusion, 
and  he  objected  to  the  way  in  which  the  accounts  had  been  made 
out,  but  he  paid  the  Defendant  £2000,  and  alleged  that  only  about 
£20  was  then  owing. 

On  the  29th  of  July,  1874,  the  Defendant's  solicitors  stated 
that  she  adhered  to  the  whole  of  the  accounts  and  figures  so  pre- 
pared. From  the  5th  of  March,  1874,  down  to  the  8th  of  De- 
cember, 1874,  no  step  was  taken  by  the  Defendant  for  arbitration 
onder  the  Common  Law  Procedure  Act,  1854 ;  but  on  the  latter 
date  she  gave  the  Plaintiff  notice  that,  pursuant  to  the  providous 
contained  in  the  articles  of  partnership  of  the  6th  of  July,  1869, 
she  had  appointed  another  gentleman,  named,  to  be  '^  an  arbi- 
trator, to  whom  all  matters  in  difference  between  us  relating  to 
the  said  partnership  shall  be  referred,"  and  that  she  required  the 
Plaintiff  to  make  an  •  appointment  of  an  arbitrator  within  seven 
days  from  that  date.  The  Plaintiff  did  not  appoint  an  arbitrator, 
because  it  appeared  to  him  that  the  object  of  the  Defendant  in 
giving  the  notice  was  to  obtain  from  the  arbitrators  an  award 
under  the  Act  of  1854  similar  in  character  to  the  report  and 
schedules  of  the  IStli  of  April,  1874,  which  the  Plaintiff  was 
advised  to  be  beyond  their  competency. 

On  the  18th  of  December,  1874,  the  Defendant  gave  the  Plain- 
tiff notice  that,  as  he  had  not^  within  the  time  limited,  appointed 
an  arbitrator,  she  had  appointed  the  gentleman  referred  to  above 
to  act  as  sole  arbitrator,  to  whom  all  matters  in  difference  between 
them  relating  to  the  partnership  should  be  referred;  and  such 
arbitrator,  on  the  22nd  of  December,  gave  notice  to  both  parties 
that  he  would  proceed  with  the  reference  on  the  days  named  by 
liim.    On  the  23rd  of  December,  1874,  an  order  was  made  by 
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y.-O.  H,  Mr.  Baron  Pigatt  in  the  matter  of  the  arbitration,  on  an  ex  parte 
1875  application  of  the  Defendant,  by  which  he  commanded  the  Plain- 
GiLLETT  tiff  to  attend  before  the  arbitrator  and  submit  to  be  examined  on 
Thorxtow.  ^^^  ^^  the  Defendant  touching  the  mattera  in  difference.  On 
—  the  29th  of  December,  1874,  notice  was  given  by  the  Plaintiffs 
solicitor  to  the  Defendant's  solicitors  that  a  bill  in  Ghanoery  would, 
with  all  dispatch,  be  filed  for  winding  up  the  affairs  of  the  part- 
nership, to  restrain  the  proceedings  under  the  Act  of  1854,  and 
for  a  receiver,  and  requesting  that  the  arbitration  should  not  be 
proceeded  with.  The  reply  on  the  following  day  was  that  the 
request  could  not  be  acceded  to;  that  the  Plaintiff  had  been, 
since  March,  aware  of  the  Defendant's  intention  to  submit  the 
disputes  to  arbitration ;  that  the  disputes  were  reduced  to  a  few- 
matters,  which  could  be  disposed  of  by  the  arbitrator  in  two 
sittings ;  and  that  a  suit  to  take  the  whole  accounts  would  be  a 
most  wanton  act.  The  Plaintiffs  solicitors  took  out  a  summons  in 
the  matter  of  the  arbitration,  requiring  the  Defendant  to  shew 
cause  why  the  proceedings  should  not  be  stayed  until  over  the 
first  day  in  Hilary  Term,  1875,  and  in  consequence  of  the  service 
of  the  summons  upon  the  arbitrator,  he  postponed  the  proceedings 
in  the  reference  for  a  week.  The  summons  was  heard  before  Hr. 
Justice  Arehtbald  on  the  4th  of  January,  and  dismissed  with  costs. 
This  bill  was  filed  on  the  6th  of  January,  1875 ;  and  the  Plaintiff, 
after  alleging  that  the  Defendant  intended  forthwith  to  obtain 
from  the  arbitrator  his  award,  unless  restrained  from  so  doing,  and 
submitting  that,  under  the  circumstances,  he  was  entitled  to  the 
relief  prayed ;  that  the  arbitrator,  under  the  Act  of  1854,  was 
incompetent  to  give  such  relief,  and  that  it  could  be  obtained  in 
this  Court  alone,  prayed  for  a  declaration  that  the  arbitration 
clause  (16)  had  no  operation  or  effect  on  or  after  the  6th  of  July, 
1870,  or,  if  the  Court  should  not  be  of  that  opinion,  then  for  a 
declaration  that  the  Defendant's  submission  to  arbitration  under 
the  Act  of  1854  of  all  matters  in  difference  relating  to  the  partner- 
ship made  by  the  notice  of  the  8th  of  December  was  not  one 
authorized  by  the  arbitration  clause  (16),  and  was  of  no  effect ; 
for  a  declaration  in  reference  to  the  debts  of  the  Defendant  (not 
material  to  be  further  mentioned) ;  for  accounts ;  the  appoint* 
ment  of  a  receiver ;  for  an  injunction  to  restrain  the  Defendant 


V. 

Thornton. 
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from  farther  proceedings  against  the  Plaintiff  under  the  proyisions  V.-C.  H. 
of  the  Act  of  1854 ;  and  for  costs  in  this  cause  and  in  the  1875  . 
arbitration.  Gu^ 

On  the  7th  of  January  the  Plaintiff  gaye  notice  of  a  motion  for 
the  11th  of  January  for  an  injunction  in  the  terms  of  the  prayer 
in  that  respect ;  and  on  the  14th  of  January  the  Defendant  gave 
notice  of  a  motion  for  the  21st  of  January  that  all  further  pro- 
ceedings in  the  suit  might  be  stayed  pursuant  to  the  provisions  of 
the  17th  and  18th  Vict.  c.  125,  sect.  11,  and  that  the  Plaintiff 
might  be  ordered  to  pay  the  costs  thereof,  including  the  costs  of 
this  application. 

Mr.  Maekeson,  Q.C.,  and  Mr.  Miliary  for  the  Defendant : — 

The  points  now  in  dispute  in  reference  to  the  accounts  are  yery 
few ;  in  fact,  only  three.  They  are  definite,  and  clearly  within  the 
words  and  spirit  of  the  Common  Law  Procedure  Act.  The  parties 
continued  in  partnership  upon  substantially  the  same  terms  as 
defined  by  the  articles  of  partnership,  and  therefore  the  arbitration 
clause  can  be  carried  into  execution.  A  mere  prayer  for  a  receiver 
wUl  not  prevent  the  Court  from  permitting  the  arbitrator  to  pro- 
ceed with  the  reference. 

[They  referred  to  Flews  v.  Baker  (J),  WtOesford  v.  Waison  (2), 
Hirseh  y.  Im  Thum  (3),  Seligmann  y.  Le  BoutiUier  (4),  In  re 
Lord  (5),  Newton  v.  Taylor  (6).] 

Mr.  Diehinson,  Q.C.,  and  Mr.  L.  Bird,  for  the  Plaintiff:-^ 

The  original  term  of  partnership  expired  at  the  end  of  one  year, 
and  there  was  no  written  agreement  to  refer  to  arbitration  after 
that  time.  The  business  was  subsequently  carried  on  upon  a  verbal 
arrangement,  and  the  case  made  by  the  bill  relates  to  differences 
which  arose  in  reference  to  the  realization  of  the  estate  and  the 
payment  of  debts  after  the  partnership  under  the  articles  had 
come  to  an  end ;  therefore  it  is  clear  that  the  relief  prayed  cannot 
be  given  under  the  arbitration.  The  arbitrator  has  not  the 
administrative  machinery  which  the  Court  possesses  for  taking 

(1)  Law  Rep.  16  Eq.  564.  (4)  Law  Bep.  1  C.  P.  681. 

(2)  Law  Rep.  8  Ch.  473.  (5)  1  K.  &  J.  90.  • 

(3)  4  Jur.  (N.S.)  587.  (6)  Law  Rep.  19  Eq.  14. 
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V.-O.  H.  accounts  and  winding  up  partnershipB,  nor  can  the  arbitrator 

'  1875  appoint  a  receiver,  or  grant  an  injunction,  both  of  which  are 

GoLETT  prayed  for. 
Thoi^ton.        l-'^^^y  ^^^  ^^^*  ^-  CateJipde  (1).] 

Mr.  Mculcesonf  in  reply. 

Sib  Chables  Hall,  V.G.  : — 

The  question  which  I  have  to  determine  in  this  case  is,  whether 
I  should  comply  with  the  Defendant's  application  to  stay  all  the 
proceedings  in  this  suit,  that  application  being  made  under  the 
11th  section  of  the  Common  Law  Proeedvre  Ad.  The  Courts  have 
considered  that  the  jurisdiction  should  be  exercised  if  the  Court 
be  satisfied  that  no  sufficient  reason  exists  why  the  matters  cannot 
or  ought  not  to  be  referred  to  arbitration  according  to  the  agree- 
ment, and,  as  stated  by  Lord  Sdhome  in  WiUesford  v.  Watson  (2), 
a  prima  facie  duty  is  cast  upon  the  Court  to  act  upon  the  agree- 
ment. The  Court  is  not  to  act  unless  the  Defendant  was,  at  the 
time  of  the  commencement  of  the  proceedings,  ready  and  willing 
to  join  and  concur  in  all  acts  necessary  and  proper  for  causing 
the  matters  to  be  decided  by  arbitration — as  to  which  requisite 
for  the  Court's  acting  no  question  arises  in  the  present  case. 

The  Plaintiff  and  Defendant  entered  into  partnership  in  the  year 
1869.  The  partnership  was  for  one  year.  The  partnership  contract 
was  contained  in  partnership  articles,  dated  the  6th  of  July,  1869, 
and  they  contained  provisions  for  taking  a  partnership  account  at 
the  end  of  the  first  half  year  of  the  partnership  and  for  taking  an 
account  and  dividing  the  assets  at  the  ezpiratiou  of  the  partner- 
ship. The  articles  also  contained  an  arbitration  clause.  [The  Vice- 
chancellor  read  clause  16,  set  forth  above.]  The  partnership, 
although  originally  for  one  year  only,  was  continued  for  several 
years ;  the  partnership  articles  regulating  the  prolonged  partner- 
ship, except  in  so  feir  as  they  were,  during  the  year,  varied  by  the 
parties.  The  16th  clause  of  the  partnership  articles  remained 
applicable  to,  and  formed  part  of  the  partnership  contract,  as  well 
before  as  after  the  one  year.  This  has  not  been  questioned — ^indeed, 
the  Plaintiff's  solicitor,  in  a  letter  to  the  Defendant's  solicitors 
(1)  34  L.  J.  (Ch.)  60.  (2)  Law  Bep.  8  Ch.  473. 
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stated  that  tbe  Plamtiff  was  quite  prepared  to  abide  hj  the  16th     Y.-G.  H. 
dause  in  case  of  necessity.  It  has,  howeyer,  been  contended  before        1875 
me  that  after  the  one  year  there  was  not  a  deed  in  writing,  con-     gillett 
taining  an  agreement  to  refer  to  arbitration  differences  between   ,j,^  ^'^ 
the  parties  after  the  one  year;  and  therefore  that  sect.  11  of  the        — 
Common  Law  Procedure  Act  is  not  applicable  to  the  case. 

I  am  of  opinion  that  this  contention  is  without  foundation. 
When  the  parties  prolonged  their  partnership  on  the  old  terms, 
they  adopted,  as  I  consider,  the  16th  clause  of  the  partnership 
contract,  and  always  with  it  the  statutory  provision,  that  whoever 
of  them  might  be  Defendant  in  an  action  or  suit  brought  or  com- 
menced by  the  other,  might  apply  under  the  11th  section  of  the 
Act.  The  Plaintiff  has  contended  that  the  16th  clause  is  inap- 
plicable to  the  circumstances  of  the  present  case — that  what  the 
Defendant  is  seeking  to  effect  by  the  reference  mentioned  in  the 
bill  is  not  within  the  16th  clause.  It  appears  to  me  that  that 
contention  is  incorrect.  The  16th  clause  is  very  comprehensive 
in  its  terms.  It  is  clearly  not  confined  to  the  duration  of  the 
partnership,  because  it  provides  for  differences  between  the  re- 
spective executors  or  administrators  of  the  parties,  and  it  applies 
whenever  a  valuation  should  be  required;  and  the  15th  clause  of 
the  partnership  articles  provides  for  a  valuation  for  the  purpose  of 
making  a  division  of  the  assets  upon  the  expiration  of  the  partner- 
ship. The  16th  clause  applies  to  differences  not  only  as  to  the 
construction  of  the  partnership  deed,  but  to  any  matter  connected 
with  that  deed,  and  the  operation  thereof  and  the  rights,  duties,  or 
liabilities  of  either  party  in  connection  with  the  premises.  As  I 
construe  that  clause,  it  includes  every  difference  which  might  arise 
between  the  parties  on  winding  up  the  partnership — ^the  winding- 
up  being  provided  for  by  the  15th  clause.  It  was,  however,  con- 
tended that  there  were  questions  between  the  parties  which  require 
declarations  to  be  made  by  this  Court,  but  the  matters  which  it  is 
said  necessitate  such  declarations  are  matters  which  the  parties 
have,  as  I  read  the  clause,  agreed  should  be  referred.  They  have 
agreed  that  differences  as  to  the  construction  of  the  deed  should 
be  referred,  and  the  arbitrator  must,  I  apprehend,  as  was  said  in 
WHlesford  v.  Watson  (I),  enter  into  the  whole  matter,  construe  the 

(1)  Law  Rep.  8  Ch.  473. 


V, 

TuoBNToar, 
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y.-0.  IL  instrument,  and  decide  whether  the  thing  complained  of  is  inside 
1875        or  outside  the  agreement  The  Court  will  not  limit  the  arbitrator's 

GiLLTTT  power  to  those  things  which  are  determined  by  the  Court  to  be 
within  the  agreement,  nor  is  it  a  reason  for  the  Court  not  making 
an  order  that  the  differences  between  the  parties  include  the  con- 
sideration of  collateral  matters  affecting  the  original  partnership 
contract.  This  was  urged  unsuccessfully  in  WiOesford  y.  Watson  (1 ). 
The  reference  to  the  arbitrator  is  in  terms  a  reference  of  all  matters 
in  difference.  The  Defendant  says  the  matters  which  the  arbitrator 
will  have  to  consider  are  very  few — in  fact,  reduced  to  three ;  but 
the  Plaintiff  disputes  that,  and  says  that  the  reference  will,  or  may, 
embrace  all  that  would  be  included  in  a  decree  to  take  a  partner- 
ship account.  My  impression  is  that  the  real  differences  between  tlie 
parties  are  limited ;  but,  at  all  events,  I  see  no  reason  to  doubt 
that  they  will  all  be  satisfactorily  dealt  with  by  the  arbitrator, 
and  I  am  satisfied  that  no  sufficient  reason  exists  why  the  matters 
cannot  or  ought  not  to  be  referred  to  arbitration.  The  bill  prays 
for  the  appointment  of  a  receiver,  but  no  motion  for  a  receiver 
has  been  made,  and  I  do  not  think  any  is  likely  to  be  made ; 
moreover,  the  Defendant  by  his  counsel  offered  to  consent  to  such 
appointment  if  the  Plaintiff  desired  to  have  a  receiver.  Should 
circumstances  arise  rendering  the  appointment  of  a  receiver  proper, 
the  Court  will  be  able  to  appoint  one.  In  WiUesford  v.  Watson, 
the  inability  of  the  arbitrator  to  grant  an  injunction  was  not 
considered  a  sufficient  reason  for  not  making  an  order  to  stay 
proceedings. 

Solicitors :  Messrs.  Jones^  Blaodand,  dt  Son  ;  Mr.  /.  Aldridgs. 

(1)  Law  Rep.  8  Ch.  473. 
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LOKD  TREDEGAR  v.  WINDUS.  v.-c.  H. 


[1875    T.    11 J 

J^radice — Jurtsdiction^^Bes  Judicata — Injunction — Suit  in  EquUy^^Action 

at  Law  in  reference  to  same  Subject-matter, 

A  Plaintiff  in  equity  filed  his  bill  stating  that  a  policy  had  become  void 
at  law,  and  claiming  to  have  it  treated  as  valid  in  equity. 
After  bill  dismissed  the  same  Plaintiff  sued  at  law  on  the  policy : — 
ffeldy  that  a  bill  would  lie  to  restrain  the  action,  and  injunction  granted 
accordingly. 

1  HIS  was  a  motion  on  bahalf  of  the  Plaintiffs^  the  trostees  of 
the  Eqidtable  Assurance  Society,  for  an  injunction  to  restrain  an 
action  brought  against  them  as  such  trustees  in  the  names  of  the 
Defendants,  the  executors  of  the  late  Thomas  Windus,  to  recover 
a  sum  alleged  to  be  due  to  them  under  an  assurance  effected  by 
liim  with  the  society  for  £5000  payable  on  his  death  to  his  legal 
personal  representatives.  The  society  was  one  for  granting  poli- 
<iies  of  life  assurance,  and  was  governed  by  a  deed  of  settlement 
dated  the  7th  of  September,  1762.  By  the  67th  clause  it  was 
provided  that  if  any  premium  of  assurance  should  be  unpaid  for 
the  space  of  thirty  days  after  the  time  stipulated  for  payment  the 
policy  should  be  void,  and  such  default  of  payment  should  be  a 
forfeiture  of  all  claim  upon  the  society  by  the  person  assured, 
his  executors,  administrators,  or  assigns ;  but  if  the  persons  who 
should  have  made  such  de&ult  of  payment  should  within  three 
calendar  months  after  the  day  of  payment  pay  or  cause  to  be 
paid  to  the  society  the  premium  so  behind,  together  with  the  ad- 
<iitional  sum  of  lOs.  upon  every  £100  assured,  then  such  policy 
should  revive  and  continue  in  force  and  be  valid  to  all  intents 
^tnd  purposes. 

On  the  3rd  of  September,  1812,  Thomas  Windus  effected  an  as- 
surance on  his  life  with  the  society  for  £5000,  and  by  the  policy 
two  of  the  trustees  of  the  society  covenanted  with  him  to  pay  to 
his  executors  out  of  the  stock  or  fund  of  the  society  that  sum. 
The  annual  premium  was  £146  Is. 
•  Thomas  Windus  paid  the  annual  premium  on  the  policy  until 


1875 
Feb.  24. 
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V.-O.  H.  the  year  1815  indusive.  In  the  year  1816  he  did  not  pay  the 
1875  premium  either  on  the  appointed  day  or  within  the  thirty  days  of 
^^       grace  allowed,  nor  did  he  reyive  his  policy  within  the  three 

Tbedboab    months  prescribed  for  that  purpose  by  the  deed  of  settlement. 

WiNDvs.  The  society  on  the  9th  of  Janoary,  1817,  granted  to  him  a  new 
policy  of  assurance  on  his  life  for  £5000,  and  the  premium  fixed 
by  the  new  policy  was  the  same  as  that  payable  under  the  former 
policy. 

The  new  policy  was  effected  on  a  proposal  in  the  form  in  ordi* 
nary  use  at  that  time  by  the  society,  and  on  reference  in  the 
usual  way  to  a  friend  and  a  medical  attendant,  and  a  declaration 
by  Thomas  Windus  as  to  his  age,  state  of  health,  and  other  cir- 
cumstances, and  he  paid  an  entrance  fee  of  £12  lOt. 

Thomas  Windus  paid  the  premiums  on  the  new  policy  until  his 
death,  which  took  place  on  the  13th  of  December,  1854.  The 
executors — the  Defendants — proved  his  will  on  tiie  26th  of 
January,  1855.  On  the  11th  of  April,  1855,  the  society  paid  to 
them  the  sum  of  £8300,  being  the  sum  of  £5000  assured  by  the 
policy  of  the  9th  of  January,  1817,  and  £3300  the  additions  made 
thereto  according  to  the  bye-laws  of  the  society,  and  for  this  sum 
they  signed  a  receipt  indorsed  on  that  policy.  On  the  13th  of 
November,  1860,  Andey  Windus,  a  son  and  one-  of  the  execut(»s 
of  Thomas  Windus,  filed  a  bill  in  this  Court  against  the  trustees  ot 
the  society  and  against  his  two  co-executors,  as  they  were  un-^ 
willing  to  join  him  as  co-Plaintiffis,  and  by  it  prayed  for  a  declara- 
tion that  he  and  his  co-executors  ought  to  be  restored  to  and 
placed  in  the  same  situation  as  if  the  policy  of  the  3rd  day  of 
September,  1812,  had  been  revived  and  had  continued  in  foroe^ 
until  after  the  death  of  Thomas  Windus,  or  as  if  the  policy  of  the 
9th  day  of  January,  1817,  had  been  dated  as  on  the  3rd  day  of 
September,  1812,  and  to  be  entitled  to  all  past  additions,  divi- 
dends, bonuses,  profits,  and  allowances  accordingly ;  for  an  account 
of  what  was  due  to  them  as  such  executors  in  respect  of  the 
policy,  and  the  sum  assured  and  the  additions,  dividends,  bonuses, 
profits  and  allowances,  the  Plaintiff  being  willing  and  thereby 
offering  to  allow  for  the  sum  of  £8300  paid  to  the  executors,  and 
the  difference,  if  any,  to  the  society  between  the  premiums  in 
respect  of  the  policy  of  the  9th  day  of  January,  1817,  and  the 
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premiums  which  would  have  been  paid  in  respect  of  the  policy  .of  V.-0.  H. 
the  3rd  day  of  September,  1812,  in  case  the  same  had  been  1875 
reyived  and  continued,  and  that  what  upon  taking  such  accounts  j^ 
should  be  found  due  to  the  Plaintiff  and  his  co-executors  might  be  ^'^■^■^^ 
paid  to  them  out  of  the  funds  of  the  society ;  or  in  case  the  Plain-  Wikdub. 
tiff  should  not,  in  the  opinion  of  the  Court,  be  entitled  to  the 
relief  thereinbefore  prayed,  then,  if  it  should  appear  that  the 
policy  of  the  9th  day  of  January,  1817,  was  not  a  valid  policy,  for 
an  account  of  the  premiums  paid  by  Thomas  Windus  in  his  life- 
time upon  or  in  respect  of  the  same  policy,  together  with  the 
interest  thereon,  and  that  the  amount  of  such  premiums  and 
interest  might  be  ascertained,  and  that  the  excess  of  such  amount 
over  the  aforesaid  sum  of  £8300  might  be  paid  to  the  Plaintiff 
and  his  co-executors  out  of  the  funds  of  the  society.  The  relief  so 
sought  was  founded  on  statements  in  the  bill  setting  forth  the 
by-laws  of  the  society  in  force  in  September,  1812,  and  alleging 
that  by  reason  of  his  change  of  residence  Thomas  Windua  did  not 
receive  the  usual  notice  from  the  society  reminding  him  of  the 
time  within  which  the  premium  on  the  policy  in  the  year  1816 
ought  to  be  paid ;  that  he  had  tiierefore  omitted  to  pay  it ;  that 
he  had  been  induced  by  representations  made  to  him  by  the 
actuary  not  to  revive  the  policy  in  the  manner  provided  by  the 
67th  clause ;  and  that  the  policy  of  January,  1817,  was  granted 
to  him  in  pursuance  of  a  promise  that  a  new  policy  should  be 
granted  to  him  upon  the  same  terms  as  the  late  one,  and  that  he 
believed  that  such  policy  would  be  subject  to  the  conditions  not 
differing  from  those  to  which  the  late  policy  was  subject. 

It  appeared  that  by  reason  of  a  certain  bye-law  of  the  society 
which  affected  policies  of  assurance  granted  after  the  Slst  of 
September,  1816,  the  policy  of  January,  1817,  did  not  become 
entitled  to  divers  bonuses  and  additions  which  were  attached  to 
policies  of  an  earlier  date ;  also  that  Thomas  WindtiSy  in  the  year 
1840,  protested  against  the  operation  of  that  bye-law  so  far  as 
concerned  his  policy  of  January,  1817,  but  the  directors  of  the 
society  did  not  think  fit,  and  in  truth  did  not  consider  themselves 
bound  to  make  any  concession  to  him  on  that  account  Thomas 
Windus  did  not  discover  the  difference  between  his  policy  of  1817 
and  the  one  of  1812  until  the  year  1839. 
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y.-C.  H.         The  case  of  the  Plaintiff  Andey  Windus  was  that  the  policy  of 

1875        1812  became  void,  that  the  executors  had  no  remedy  except  in  a 

L^       Court  of  Equity,  and  that  under  the  circumstances  they  were 

Tbtobgar    entitled  to  be  treated  in  a  Court  of  Equity  as  if  that  policrf  had 

WiKDua.     continued  to  exist,  and  to  have  paid  to  them  the  difference  between 

what  they  had  received  and  what  would  have  been  payable  under 

the  policy  of  1812. 

That  cause  came  on  to  be  heard  before  the  Master  of  the  Bolls, 
and  on  the  13th  of  May,  1862,  the  bill  was  dismissed,  but  without 
costs,  the  trustees  of  the  society  not  asking  for  them.  Ansley 
Windus  appealed  from  the  order  of  dismissal,  and  the  appeal, 
which  was  heard  by  the  Lords  Justices  on  the  18th  of  December, 
1863,  was  dismissed  with  costs  as  regarded  the  trustees  of  the 
society.  Ansley  Windus  further  appealed  to  the  House  of  Lords, 
and  on  the  10th  of  July,  1866,  that  appeal  was  also  dismissed  with 
costs. 

On  the  27th  of  July,  1866,  Ansley  Windus  presented  to  the 
Appeal  Committee  of  the  House  of  Lords  a  petition  for  a  re-hearing 
of  his  appeal,  but  it  was  refased.  Nothing  further  was  done  until 
the  19th  of  November,  1874,  when  Andey  Windus,  jointly  with 
his  co-executors,  commenced  the  action  now  sought  to  be  re- 
stniined.  It  was  not  disputed  that  in  the  action  the  Flaintiffi 
were  suing  upon  the  policy  of  1812,  and  seeking  to  recover  the 
amount  which  would  have  been  properly  payable  thereon  had  that 
policy  been  kept  on  foot 

The  Plaintiffs  in  the  action  delivered  a  declaration,  consistiDg 
of  twelve  counts,  which  was  set  forth  in  the  bill»  but  it  is  suffi- 
ciently referred  to  in  the  judgment.  The  Plaintiffs  claimed 
£20,000  damages. 

Mr.  Dickinson,  Q.C.,  and  Mr.  Eekewioh,  for  the  motion,  sub- 
mitted that  this  was  an  attempt,  in  1875,  to  litigate  at  law  the 
same  subject-matter  which  was  in  litigation  in  the  suit  instituted 
in  1860,  and  fiilly  disposed  of  by  the  House  of  Lords  in  1866.  The 
Plaintiffs  in  the  action  seemed  to  consider  that  they  had  in  their 
possession,  and  could  produce,  evidence  which  was  refused  in  the 
.  suit ;  but  there  was  in  truth  no  ground  for  the  belief  that  they  had 
any  new  materials  or  any  new  evidence  at  all.    The  authorities 
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clearly  shewed  that  in  such  a  case  as  this — ^the  whole  matter 
haying  been  adjudicated  upon  in  this  Court — the  parties  could  not, 
the  claim  being  the  same  as  in  the  suit,  proceed  at  law ;  and  that 
if  they  did  so,  this  Court  would  interfere  by  injunction. 

[They  referred  to  Story  on  Equity  Jurisprudence  (1),  CoUins 
V.  Cave  (2),  Booffi  v.  Leycerier  (3)^  Beere  t.  Fleming  (4),  and  MoUett 
v.  EneguM  (5).] 

Mr.  LindJey^  Q.C.,  Mr.  Humphryy  and  Mr.  T.  J3.  Bennett,  for  the 
Defendants,  said  it  appeared  that  this  Court  dismissed  the  bill  of 
1860  because  the  Plaintiff  did  not  shew  any  equity  to  sustain  it, 
and  submitted  that  eyen  if  that  was  so,  the  same  party  who  it 
was  alleged  could  not  shew  any  equity  upon  the  face  of  his  bill, 
was  entitled  to  bring  his  action  at  law,  he  haying,  or  alleging 
that  he  had,  legal  rights.  It  was  at  one  time  imagined  that  the 
policy  of  1812  was  forfeited ;  still  the  Plaintiff  in  the  suit  of 
1860  considered  that,  notwithstanding,  there  were  grounds  for 
equitable  relief,  and  on  that  footing  he  presented  his  case  to  the 
Court ;  but  in  the  action  the  Plaintiffs  shewed  that  that  policy 
was  neyer  forfeited  at  all ;  but,  whether  really  forfeited  or  not, 
persons  could  bring  an  action  upon  a  policy  which  they  thought 
had  been  forfeited.  The  Defendants'  legal  rights  had  neyer  been 
adjudicated  upon,  and  that  being  so,  why  should  they  not  be 
allowed  to  proceed  with  their  action  ?  This  Court  had  not  in  the 
suit  had  its  attention  directed  to  the  Defendants'  legal  rights,  as 
distinguished  from  what  were  imagined  to  be  their  equitable 
rights.  The  issues  in  the  action  were  different  to  those  in  the  suit. 
The  motion  was  founded  upon  an  error  in  point  of  principle,  the 
authorities  cited  not  supporting  it,  and  that  being  so,  the  Court 
ought  to  refuse  the  injunction  asked  for.  They  referred  to  Lang^ 
mead  y.  Maple  (6),  Kemp  v.  Tucker  (7),  Eoare  y.  Bremridge  (3), 
Wodehouee  y.  Fardn-ofher  (9),  and  Tatham  v.  Wright  (10). 


V.-C.  u. 

1873 


(1)  lOth  Ed.  vol.  ii.'p.  76,  S8.  88, 
889. 

(2)  27  L.  J.  (Ex.)  146. 

(3)  1  Keen,  579 ;  S.  G.  on  appeal,  3 
My.  &  Cr.  459. 

(4)  13  Ir.  Com.  Law  Rep.  506. 

(5)  25  Beav.  609. 


(6)  18  C.  B.  (N.S.)  255. 

(7)  Law  Rep.  8  Ch.  369. 

(8)  IWa.  22. 

(9)  5  E.  &  B.  277. 

(10)  2  Russ.  &  My.  1;  7  A.  &  E. 
313,330;  5  CL  &  F.  070. 


Lord 
Tbedegah 

V. 

WlNDUS. 
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V.-0.  H.         Sib  Ghables  Hall,  Y.C.^  after  stating  all  the  facts,  con- 
1875        tinued : — 


Lord  The  declaration  in  the  action  is  somewhat  vague  as  to  which  of 

V.  ^^  the  two  policies  is  meant  to  be  described  therein ;  but  it  wa» 
W1NDU8.  alleged  by  the  coansel  for  the  Plaintiffs  in  the  action,  and  the 
arguments  before  me  proceeded  upon  the  view  that  the  policy  of 
September,  1812,  is  the  one  mentioned  in  each  of  the  two  counts. 
Indeed,  an  affidavit  of  Andey  Windus,  filed  in  opposition  to  the 
motion,  states  expressly  that  the  action  was  commenced  to  recorer 
a  sum  due  on  that  policy.  The  Plaintiff  in  the  present  suit  say 
that  the  action  should  be  restrained,  it  being  for  the  same  subject- 
matter  as  was  the  subject  of  the  former  suit  In  reference  to  this^ 
I  have  read  the  pleadings  in  the  former  suit,  and  the  judgments  of 
the  Master  of  the  Bolls,  the  Lords  Justices,  and  the  Law  Lords, 
and  I  have  come  to  the  conclusion  that  the  Defendants  are 
attempting  again  to  litigate  with  the  Plaintiffs  the  matter  which 
was  in  controversy  in  the  former  suit.  In  that  suit  the  Plaintiff 
alleged  that  the  policy  of  1812  was  void  and  incapable  of  being 
sued  upon,  and  he  shaped  his  bill,  and  the  Court  entertained  his 
suit  upon  that  view ;  for  the  Master  of  the  Eolls  in  his  judgment 
said  the  policy  of  1812  was  absolutely  forfeited  on  the  3rd  of 
December,  1816.  The  Defendants  now  say  that  the  Plaintiff  in 
the  former  suit  entirely  mistook  his  case,  that  he  had  a  legal 
remedy,  that  a  Court  of  Law  should  have  been  resorted  to,  and 
that  the  Defendants  ought  not  to  be  restrained  from  continuing 
their  action.  Will  the  Court  allow  such  a  course  to  be  taken — ie., 
allow  a  suitor  to  take  his  chance  of  obtaining  relief  alleging  an 
instrument  to  be  invalid,  but  that  nevertheless,  for  stated  reasons, 
it  should  be  treated  in  this  Court  as  valid,  although  a  Court  of 
Law  could  not  so  regard  it,  and  having  had  his  case  gone  into  upon 
the  merits,  and  adjudicated  upon,  to  ignore  all  the  proceedings  so 
had,  and  to  take  proceedings  at  law  on  the  instrument,  alleging  it 
to  be  valid,  his  object  in  such  proceedings  being  to  obtain  the 
relief  he  unsuccessfully  sought  in  equity  ? — I  apprehend  not* 
When  a  Plaintiff  comes  into  equity  in  such  a  case,  he  submits,  as 
I  consider,  his  whole  case  to  the  jurisdiction  of  the  Court  he  so 
applies  to.    In  Phelps  v.  Prothero  (1),  in  which  case  the  Defendant 

(1)  7  D.  M.  &  G.  722. 
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obtained  a  decree,  and  afterwards  brought  an  action.  Lord  Justice     Y.-O.  H. 
Turner  said  (1) :  ^^  The  first  question  is  whether  the  Defendant  was       1875 
at  all  entitled  to  commence  the  action  now  sought  to  be  restrained.       lob^ 
I  am  of  opinion  that  he  was  not.    The  Defendant  had  originally    Tkedbqab 
the  right  to  proceed,  either  at  law  for  breach  of  the  agreement,  or     Wixdub. 
in  this  Court  for  the  specific  performance  of  it.    He  adopted  the 
latter  remedy.    I  think  that  a  Plaintiff  who  has  legal  rights,  and 
comes  to  this  Court  for  its  aid,  is  bound  to'  put  his  legal  rights 
under  the  control  of  the  Court,  and  that  that  principle  reaches  the 
present  case.    The  Plaintiff,  therefore,  haying  sued  in  equity  for 
specific  performance,  was  bound,  in  my  opinion,  to  submit  his 
claim  for  damages  to  the  judgment  of  this  Court  and  was  not 
entitled  to  proceed  at  law  otherwise  ^than  by  leave  of  this  Court." 
The  Lord  Justice  Knighi  Bruce  stated  that  he  gave  no  opinion  as 
to  how  the  matter  would  have  stood  had  the  Plaintiff  failed,  but 
held  that  this  Court  had  jurisdiction  to  stay  the  action. 

The  Plaintiff  in  the  former  suit,  Andey  Windus^  haying  selected 
his  tribunal,  and  the  case  haying  been  adjudicated  upon  on  the 
merits,  he  can  only  bring  it  forward  again  by  a  bill  of  review 
(which  in  a  case  like  the  present  could  only  be  filed  with  the 
leave  of  the  Court).  A  plea  of  the  former  suit  would  have  been  a 
good  defence  to  a  new  bill  not  being  a  bill  of  review,  as  to  which 
I  may  refer  to  what  was  said  by  Lord  Hardwieke,  in  Brandlyn  y. 
Ord  (2),  and  to  Peterhorouffh  v.  Oerrtiaine  (3),  and  to  Lord  Cran- 
worth's  observations  in  Moss  v.  AnghhEgyptian  Navigation  Oom" 
pany  (4). 

The  Defendants  insisted  that  there  was  nothing  to  take  away 
their  legal  right,  and  in  support  of  this  contention  reference  was 
made  to  cases  in  which  issues  had  been  directed  to  try  the  validity 
of  alleged  wills  of  real  estate,  and  afterwards'  ejectments  had  been 
brought,  of  which  cases  the  case  of  Tatham  v.  Wright  (5)  was  an 
example ;  but  cases  as  to  land,  the  title  to  which  is  ordinarily  tried 
in  ejectment  (the  Plaintiff  at  law  ordinarily  being  able  to  bring 
more  than  one  ejectment),  are  not  authorities  in  reference  to  other 
cases,  as  to  which  I  may  refer  to  the  observations  of  Lord  Cran^ 

(1)  7  D.  M.  &  G.  733.  (4)  Law  Bep.  1  Ch.  108, 115, 116. 

(2)  1  Atk.  571.  (5)  2  Eusb.  &  My.  1 ;  7  A.  &  B. 

(3)  6  Bro,  P.  C.  1.  313 ;  5  CI.  &  F.  670. 
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ivorth  in  Boyse  v.  Bosaborauffh  (1 ).  I  was  referred  to  the  case  of  Beere 
V.  Fleming  (2),  but  the  circumstances  of  that  case  are  altogether 
different  to  those  of  the  present.  The  right  claimed  was  substan- 
tially different  to  that  which  had  been  adjudicated  upon  before ; 
and  the  general  observations  of  Baron  Fitzgerald  are  by  no  means 
unfavourable  to  the  exercise  of  the  jurisdiction  to  stay  proceedings 
in  a  case  in  which,  in  a  former  suit^  the  merits  have  been  gone 
into  and  adjudicated  upon,  end  substantially  the  same  question  is 
afterwards  brought  forward  in  another  proceeding.  In  that  case 
his  Lordship  said  (3)  :  *^  I  apprehend  it  is  not  correct  to  say  that  a 
party,  seeking  equitable  relief  in  respect  of  an  instrument  on 
which  he  can  sue  at  law,  and  whose  bill  is  dismissed,  though  with- 
out stating  such  dismissal  to  be  without  prejudice,  is  necessarily 
subject  to  be  restrained  from  proceeding  at  law  on  the  same  in- 
strument. In  the  case  of  bills  for  the  specific  performance  of 
agreements,  though  the  bill  be  dismissed  without  any  saving  of  the 
Plaintiff's  right  to  proceed  at  law,  I  believe  it  to  be  well  settled 
that  the  Plaintiff  may  proceed  at  law ;  and  that,  if  the  defendant 
would  restrain  him,  he  must  shew,  by  bill,  some  substantive 
equity  for  the  purpose.  In  this  case  the  Court  of  Chancery,  in 
truth,  appears  to  have  passed  no  judgment  of  its  own,  but  to 
have  dismissed  Taaffe^s  suit  simply  on  the  ground  of  his  failure 
to  establish  his  right  at  law,  in  an  action  or  actions,  which  could 
not,  without  the  aid  of  a  Court  of  Equity,  hare  conclusively 
established  the  right.  The  decree  in  the  cross  cause  contains 
no  declaration  of  right,  except  as  to  the  soil,  not  now  in  question, 
and  no  proviso  restraining  Taafe  from  further  proceeding  at  law. 
I  see  nothing,  therefore,  to  warrant  us  in  holding  that  the  decree 
would  constitute  of  itself,  or  with  the  judgments  at  law,  an  equit- 
able bar  to  this  action."  He  then  refers  to  the  case  of  Taiham 
y.  Wriffht  (4). 

It  was  contended,  on  behalf  of  the  Defendants,  that  if  the 
Plaintiffs  were  right  they  had  a  good  defence  at  law  to  the  action, 
and  that  the  case  of  Langmead  v.  Maple  (#5)  was  an  authority  for 
this.    I  am,  however,  of  opinion  that  if  this  be  so  there  is  never- 


(1)  6  H.  L.  C.  43. 

(2)  18  Ir.  Com.  Law  Rep.  506. 

(3)  Ibid.  613. 


(4)  2  Rd88.  &  My.  1;  7  a  ik  E. 
318;  5CL&F.670. 
(6)  18  C.  B.  (N.a)  255. 
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theless  jurisdiction  in  this  Conrt  to  stay  the  action,  and  that  it  is     V.-o.  H. 
convenient  and  desirable  that  such  jurisdiction  should  be  exer-        1875 
cised.     No  doubt  ordinarily  this  Court,  where  there  is  a  legal       lobd 
defence,  does  not  interfere,  but  this  is,  I  consider,  inapplicable  to    ^"^w»a* 
a  case  in  which  the  Clourt  has  already  exercised  jurisdiction.    In     Windus. 
such  a  case  the  Court,  by  reason  of  haying  exercised  jurisdiction, 
is  more  able  than  the  new  Court  appealed  to  to  consider  and 
determine  whether  or  not  the  matter,  the  subject  of  the  new  pro- 
ceedings, was  or  was  not  dealt  with  in  the  former  proceeding,  and 
if  so,  how  ?   In  Phelps  v.  Prcthero  (1),  although  former  proceedings 
were  pleaded  (by  way  of  equitable  plea)  at  law,  the  plea  was  held 
bad,  and  the  Defendant  at  law  had  to  file  a  bill  in  equity.     I  am 
apprehensive  that  such  might  be  the  result  of  pleading  at  law  in 
the  present  case  (whether  the  plea  were  a  legal  or  an  equitable 
plea). 

It  was  said  that  in  cases  of  specific  performance  the  unsuccessful 
party  in  equity  may  proceed  at  law.  This,  no  doubt,  is  so  in 
certain  cases,  but  this  is  only  when  the  Plaintiffs  so  doing  is  not 
inconsistent  with,  and  does  not  raise  the  same  question  as  has 
been  already  dealt  with  by  the  Court  of  Equity:  Beynclds  v. 
Nelson  (2) ;  M'Namara  v.  Arthw  (3). 

If,  in  the  present  case,  the  Defendants  had  brought  the  action, 
now  brought'by  them,  while  the  former  suit  was  going  on,  it  would, 
I  consider,  have  been  a  matter  of  course  to  require  them  to  elect 
between  the  action  and  the  suit ;  and  after  decree,  I  conceive  it 
to  be  right,  in  a  case  like  the  present,  to  put  the  parties  in  the 
same  situation  as  they  would  have  been  in  had  an  order  to  elect 
been  made,  and  the  election  had  been  to  proceed  in  equity.  There 
are  many  instances  of  the  Court's  interfering  after  decree,  where 
proceedings  under  the  decree  were  pending,  and  it  must,  I  consider, 
be  competent  for  the  Court  so  to  interfere  when  no  such  proceed- 
ings are  pending,  including  the  case  of  the  Plaintiff's  bill  having 
been  dismissed.  The  Defendants  also  submitted  that  the  Plaintiffs' 
contention  must  fail  for  want  of  an  affidavit  by  themselves,  and 
reference  was  made  to  the  case  of  Mollett  v.  EnequUt  (4).  In 
that  case  the  Master  of  the  Bolls  required  the  Plaintiffs'  own 

(1)  7  D.  M.  &  G.  722.  (3)  2  B.  &  B.  349,  853. 

(2)  6  Madd.  290.  (4)  25  Beav.  C09. 
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affidavit,  but  this  was  because  he  considered  the  circumstances  of 
that  case  rendered  such  affidavit  proper.  The  circumstances  of 
the  present  case  do  not  render  the  Plaintiffs*  case  less  reliable  be- 
cause they  have  not  made  an  affidavit  I  have  not  observed  upon 
the  nature  of  the  action,  and  it  is  not  necessary  for  me  so  to  do; 
but  I  may  say  that  the  second  count  of  the  declaration  not  being 
founded  on  the  policy,  but  on  fraudulent  representations  made 
by  persons  not  parties  to  the  action,  and  made  nearly  twenty  years 
before  the  commencement  of  the  action,  seems  to  me  a  very 
singular  case  to  present  to  any  Court.  I  cannot  regard  this  other- 
wise than  a  vexatious  action,  and  one  which  it  is  my  duty  to  put 
an  end  to  by  granting  an  injunction  according  to  the  notice  of 
motion. 

Solicitors :  Messrs.  Sray  dt  Warrens  ;  Mr.  Andey  Windus. 


V.^.H. 
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LADY  STANLEY  OF  ALDEELEY  v.  EARL  OP 

SHREWSBURY. 

[1874    S.    314.] 

Andmi  Lights — Injury  nearly  completed  hrfore  B%U  filed — Mandatory  Injuno- 

tion — Inquiry  as  to  Damages, 

On  a  bill  for  injunction  to  restrain  the  completion  and  oontinnance  of  a 
building  seriously  obstruotiug  ancient  lights,  it  appeared  that  the  building 
was  almost  completed  before  bill  filed ;  that  the  Plaintiff  had,  before  the 
commencement  of  the  works,  Information  that  some  building  was  proposed, 
and  that  she  was  abroad  during  the  actual  building,  and  had  done  nothing 
amounting  to  acquiescence : — 

Held,  that  a  mandatory  injunction  could  not  be  granted ;  and  an  inqniiy 
as  to  damages  was  directed,  though  not  prayed  by  the  bilL 

The  Plaintiff,  the  widow  of  the  late  Lord  Stanley  of  AJderley, 
who  died  in  Jane,  1869,  and  the  owner,  nnder  the  will  of  her  late 
hnsband  (so  long  as  she  continued  his  widow),  and  occupier  of  the 
freehold  honse  and  premises  situate  on  the  west  side  of  and  nnm- 
bered  40  in  Dover  Street,  PieoadiUy,  after  alleging  that  the 
windows  in  the  house  were  ancient  lights ;  that  she  and  her  pre* 
decessors  in  title  had  enjoyed  as  of  right  for  more  than  twenty 
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years  the  unobstructed  access  of  light  and  air  to  such  windows ;     y.-0.  H. 
that  there  was  at  the  back  of  the  house  a  small  court,  or  garden,  on       1875 
which  no  building  had  ever  been  erected ;  that  the  Defendant  was       ladt 
the  owner  and  occupier  of  the  adjoining  house,  numbered  39,  in  ^f^^JJ^ 
the  same  street ;  that  there  was  at  the  back  of  his  house  also  a     „  *• 

Earl  of 

small  court  or  garden,  on  which  no  building  so  high  as  the  garden  SHuwaBUBT* 
wall  was  ever  erected ;  and  that  at  the  rear  of  his  garden  there 
was  a  low  building  used  as  a  stable;  complaiued  by  her  biUj 
filed  on  the  20th  of  Noyember,  1874,  that  the  Defendant  had 
recently  pulled  down  the  stable,  and  commenced  the  erection  of  a 
large  new  building  on  his  court  and  garden,  and  on  the  site  of  the 
stable,  which  would  seriously  obstruct  the  access  of  light  to  the 
windows  of  her  house,  and  that  her  house  would  be,  by  reason  of 
such  new  building,  rendered  quite  unsuitable  for  her  London  resi- 
dence, and  no  mere  damages  would  compensate  for  the  injury 
which  would  be  done  thereto.  The  bill  contained  allegations, 
which  described  the  position  of  the  Defendant's  new  building ; 
and  statements  setting  forth  the  inoonyeniences  which  the  Plaintiff 
would  experience  when  the  new  building  would  be  completed ;  and 
the  Plaintiff  prayed  for  an  injunction  to  restrain  the  Defendant 
from  erecting  or  allowing  to  remain  upon  his  court  or  garden  any 
buUding  or  other  erection  which  might  cause  any  obstruction  to, 
or  interference  with,  the  access  of  light  to  the  windows  of  her  house 
and  premises ;  and  for  further  relief. 

The  Defendant,  by  his  answer,  stated  that  he  had  found  his 
house  and  premises  inconyenient,  and  that  they  required  alteration; 
that  he  instructed  the  architect  whom  he  employed  to  prepare 
plans  and  a  model  of  the  proposed  new  buildings,  and  to  giye 
notice  (and  such  notice  was  given  in  January,  1874)  to  owners 
of  adjoining  premises  of  the  proposed  alterations ;  that  the  Plaintiff 
offered  no  objections;  that  the  buildings  were  commenced  in 
September,  1874,  and  that  the  Plaintiff  did  not  make  any  com- 
plaint till  the  11th  of  November,  1874.  There  was  also  an 
allegation  that  the  new  buildings  did  not  in  any  material  degree 
obstruct  the  access  of  light  to  the  Plaintiff's  house ;  a  submission 
that  the  Plaintiff  had  acquiesced  in  the  erection,  and  that  she 
was  not^  even  if  the  Court  should  be  of  opinion  that  she  had 
sustained  any  material  damage  in  regard  to  the  alleged  ancient 
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v.«€.  H.     lights  by  the  erection  of  the  new  bailding,  entitled  to  a  mandatory 
1875       injunction. 

Ladt         '^6  evidence  on  the  part  of  the  Plaintiff  was,  that  the  light  to 

A^raur'  ^^^  dining  room  and  the  kitchen,  with  a  single  window  in  each 

^'         looking  ^wards  the  west;  to  the  library,  with  a  single  window 

Shbswsbobt.  looking  towards  the  north ;  and  to  other  rooms,  with  windows 

looking  towards  either  the  west  or  north,  and  all  on  the  gromid 

floor  or  basement,  would  be  considerably  diminished ;  also  that 

the  Plaintiff  who  was  in  London  in  Angost,  1874,  for  only  four 

days,  and  then  left  for  the  Continent^  when  there  was  no  new 

building  erected,  was  not  aware,  until  shortly  before  the  filing 

of  her  bill,  of  the  Defendant's  proceedings  in  respect  of  his  new 

building.    And  she  denied  that  she  had  acquiesced  in  what  had 

been  done.    The  evidence  in  reference  to  the  plans  and  model 

was  conflicting.    The  result  of  it  appears  in  the  judgment. 

A  motion  for  an  injunction,  made  on  the  25th  of  November, 
1874,  was  ordered  to  stand  over  till  the  hearing  of  the  cause. 

Mr.  Lindley  Q.C.,  and  Mr.  B.  B.  Sogers,  for  the  Plaintiff,  con- 
tended that  upon  the  evidence,  the  ancient  lights  in  the  Plaintiffs 
house  would  suffer  very  considerable  injury;  the  house  would 
practically  be  rmned  by  what  had  been  done ;  that  the  Plaintiff 
and  the  residents  in  her  house  would,  if  the  Defendant's  new 
building  should  be  permitted  to  remain  as  it  was,  have  to  un- 
dergo  much  inconvenience,  and  that  upon  the  authorities  she  was 
entitled  to  a  mandatory  injunction,  and  to  have  her  property 
restored  to  what  it  substantially  was  before  the  alterations  took 
place.  Damages  for  the  injury  could  not  be  estimated — ^they 
could  not  be  a  proper  measure  of  relief  in  such  a  case.  They  were 
not  asked  for,  nor  were  they  desired  by  the  Flaintifi^  it  not  being 
with  her  a  money  question. 

They  referred  to  DureU  v.  PrUchard  (1) ;  Ayndey  v.  Qhfjer{^) ; 
Martyr  v.  Lawrence  (3) ;  Phillips  v.  TreAy  (4) ;  QreaJt  North  of 
England^  dke.  Railway  Company  v.  Clarenee  BaUway  Company  (5) ; 
Isenherg  v.  Hast  India  House  Estate  Company  (6) ;  Curriers*  Com- 

(1)  Law  Bep.  1  Ch.  244-250.  (3)  2  D.  J.  &  S.  261. 

(2)  Law  Bep.  18  Eq.  544 ;  Ibid.  (4)  3  Gi£L  632. 
10  Ch.  283.                                                         (5)  1  Coll.  607. 

(6)  3  D.  J.  &  &  263. 
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jMny  Y.  Ccthett  (1) ;  OUy  of  London  Brewery  Company  v.  7aM^     v.-o.  H. 
nant  (2) ;  and  Kelk  y.  Pearson  (3) ;  and  to  the  judgment  of  Vice-        1875 
Chancellor  Kinderdey  in  Martin  v.  Beadon  (4).  •        ^^^ 

Staklbt  of 

Mr.  BiokiiMont  Q.C.,  and  Mr.  Cookson,  for  the  Defendant,  sub-    ^^^^ 
mitted  that  the  evidence  shewed  that  the  building  was  practi-  ^  ^^"^  ^' 

cally  completed  on  the  day  when  the  bill  was  filed.    The  building        

was  not  carried  higher,  except  the  putting  on  of  the  roof,  after  that 
day.  That  it  also  shewed  that  there  would  be  full  access  of  light 
to  the  Plaintiff's  rooms,  except,  perhaps,  to  the  kitchen,  and  that 
there  had  not  been  that  material  interference  with  the  Plaintiff's 
ancient  lights  which  would  justify  the  Court  in  granting  a  man- 
datory injunction. 

[The  Yice-Chanoellob  intimated  that  he  was  of  opinion  that 
be  could  not,  on  the  evidence,  grant  a  mandatory  injunction.] 

The  Defendant  believed  that  though  the  new  building  was  not 
commenced  till  September,  yet  that  everything  had  been  properly 
arranged  as  early  as  'February,  1874,  and  that  by  the  erection  of 
the  new  bailding  in  the  manner  in  which  it  had  been  done,  no  sub- 
stantial injury  would  be  suffered  by  the  Plaintiff;  but  though  it 
was  his  belief  that  there  had  been  no  perceptible  interference  with 
the  access  of  light  to  the  Plaintiff's  house,  yet  he  would  not  resist 
an  inquiry  as  to  whether  the  Plaintiff  had  suffered  damage  or 
not. 

They  referred  to  Beadd  v.  Perry  (5),  and  Aynaley  v.  Ohver  (6), 
and  to  the  judgments  in  City  of  London  Brewery  Company  v.  Ten- 
naniy  and  BureU  v.  Pritehard  (7). 

Sir  Charles  Hall,  V.C.  : — 

I  have  already  intimated  that  I  cannot  grant  a  mandatory  in- 
junction in  this  case.  The  reasons  given  in  the  judgment  of  Lord 
WesBmry  in  the  case  of  Isenlberg  v.  East  India  House  Estate  Com- 
pany (8),  are  conclusive  against  the  granting  of  such  an  injuno- 

(1)  2  Dr.  &  Sm.  355.  (5)  Law  Rep.  3  Eq.  465. 

(2)  Law  Rep.  9  Ch.  212-219.  (6)  Ibid.  18  Eq.  544. 

(3)  Ibid.  6  Ch.  809.  (7)  Ibid.  1  Ch.  244. 
<4)  Ibid.  2  Eq.  425.  (8;  3  D.  J.  &  S.  263. 

2  U2  2 
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v.-C.  H.  tion.  The  rnle  is  clearly  stated  in  the  report  of  that  case  (L)r 
1875  and  I  do  not  think  that  the  Plainti£f  has  brought  her  case  mthin 
]f]2^  the  scope  of  an  ancient  mansion  referred  to  there.  In  DureU  t. 
a^Sbot'  PrifcAori,  Iiord  Justice  Turner  said  (2) :  "  The  authorities  upon 
V.  this  subject  lead,  I  think,  to  these  conclusions :  that  every  case 
Shbbwsbitrt.  of  this  nature  must  depend  upon  its  own  circumstances,  and 
that  this  Court  will  not  interfere  by  way  of  mandatory  injunc* 
tion,  except  in  cases  in  which  extreme,  or,  at  all  events,  very 
serious  damage  will  ensue  from  its  interference  being  withheld.*' 
And  the  same  learned  Judge,  in  the  case  of  Curriers*  Company 
V.  Ctyrbett  (3),  intimated  that  the  Court  would  not  interfere 
except  in  a  case  where  the  building  was  unfinished  when  the  bill 
was  filed.  That,  however,  might  lead  to  the  consideration  of  the 
question  whether  in  this  case  the  building  was  actually  com- 
pleted within  the  meaning  of  the  expressions  used  by  that 
learned  Judge ;  but  it  is  not  necessary  for  me  to  enter  upon  a 
consideration  of  that  Having  regard  to  the  opinions  of  the 
learned  Judges,  so  expressed  in  those  cases,  and  also  to  what 
was  done  in  the  case  of  CUy  of  London  Brewery  Company  y. 
Tennant  (4),  and  in  particular  to  the  observations  of  Lord  £tf* 
home  (5),  that  **  the  Court  has  power,  if  it  thinks  fit,  to  grant  a 
mandatory  injunction  .  •  •  •  and  however  sound  the  proposition 
may  be  that  a  decree  for  damages  can  be  made  only  where  the 
power  of  granting  an  injunction  exists,  I  am  not  prepared  to  lay 
it  down  as  a  general  proposition,  that  because  the  building  com- 
plained of  haa  been  completed  before  the  bill  has  been  filed 
damages  cannot  be  recovered.  It  is  manifest  that  a  decree  for 
damages  would  prevent  multiplicity  of  actions,*'  it  appears  to  me 
that  I  should  not,  under  all  the  circumstances  of  this  case — ^the 
building  having  been  carried  up  so  high  and  substantially  completed 
before  the  bill  was  filed — grant  a  mandatory  injunction.  I  do  not 
forget  what  was  stated  by  Vice-Chancellor  Kinderdey  in  Ourrieri 
Company  v.  CorbeU  (6),  that  but  for  the  trifling  nature  of  the 
Plaintiff's  case  the  Court  would  have  interfered  by  injunction. 
But  I  must .  take  the  law  as  to  mandatory  injunction^  from  the 

(1)  3  B.  J.  &  S.  272.  (4)  Law  Eep.  9  Gh.  212. 

(2)  Law  Rep.  1  Ch.  250.  (5)  Ibid.  219. 

(3)  4  D.  J.  &  S.  764.  (6)  2  Dr.  &  Sm.  355. 
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other  authorities  to. which  I  have  referred.  Then,  ought  there  to  V.C. H. 
be  an  inquiry  as  to  damages  ?  and^  as  to  that,  I  will  refer  to  the  1875 
obserrations  of  Lord  Justice  JameSf  in  the  case  of  KeUc  t.  Pear-  ladt 
son,  where  he  says  (1)  that  a  person  **  was  to  have  an  amount  of  ^J^^^ 
light  through  the  windows  of  a  house,  which  was  suflBc^t,  ac-  *- 
cording  to  the  ordinary  notions  of  mankind,  for  the  comfortable  Sbbswsbubt. 
4i8e  and  enjoyment  of  that  house  as  a  dwelling-house/'  This 
atatement  of  the  law  was  approved  by  Lord  Sdbam^  in  City  of 
L(mdon  Brewery  Company  v.  Tennant  (2).  Then,  has  there  been 
auch  an  interference  with  the  light  to  the  Plaintiff's  house  ?  The 
question  is  one  of  fact^  and,  according  to  my  judgment,  looking  at 
^he  evidence,  there  has  been  an  interference  with  the  comfortable 
use  and  enjoyment  of  the  Plaintiff's  house  as  a  dwelling-house — 
>an  interference  which  fetirly  entitled  her  to  come  to  this  Court  to 
have  the  question  determined  whether,  under  all  the  circumstances, 
very  peculiar  in  many  respects,  there  ought,  or  ought  not,  to  be  a 
mandatory  injunction.  The  Plaintiff  does  not  pray  for  an  inquiry 
as  to  damages,  but  it  is  competent  to  the  Court  to  direct  such  an 
inquiry.  If  the  Defendant  had  made  out  that  the  Plaintiff  had 
acquiesced  in  what  he  had  done,  that  she  was  entirely  in  the  wrong, 
.and  ought  not  to  have  come  to  this  Court  at  all,  I  should  not 
bave  directed  an  inquiry ;  but  no  case  of  acquiescence  has  been 
made  out.  The  Plaintiff  knew  in  the  early  part  of  the  year  that 
^something  would  be  done  by  the  Defendant  to  his  premises ;  but  I 
do  not  consider  that  she  was  bound,  when  she  left  for  the  Conti- 
nent, to  have  a  person  constantly  on  the  watch  to  see  what  might 
take  place.  I  do  not  say  that  the  Defendant  can  be  charged  with 
Jiaving  proceeded  with  undue  haste,  but  as  a  matter  of  fact  the 
Plaintiff  did  not  know  that  the  building  had  been  proceeded  with 
until  it  was  nearly  finished ;  therefore  I  cannot  hold  that  such  a 
-case  of  acquiescence  has  been  made  out  against  her  as  would  pre- 
vent her  from  obtaining  the  relief  which  she  might  otherwise  be 
entitled  to.  The  Plaintiff  comes  to  the  Court  for  a  mandatory 
injunction,  and  upon  the  evidence — ^it  is  not  necessary  for  me  to 
go  through  it — makes  out  that  there  has  been  substantial  inter- 
ference  with  the  comfortable  use  and  enjoyment  of  her  dwelling- 
house,  and  the  question  is  whether  this  Court  should  send  the 
Plaintiff  to  a  Court  of  law  for  a  jury  to  assess  the  amount  of 

(1)  Law  Bep.  6  Oh.  811.    ,  (2)  Law  Bep.  9  Ch.  212. 
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V.-0.  H.  damage.  If  that  question  rested  upon  the  case  of  DureU  t» 
1875  Pritehard  (1),  it  might  be  embarrassing^  having  regard  to  what  was 
Ladt       said  by  the  Master  of  the  Bolls  in  AyntHey  v.  Olover  (2),  in  refer- 

^^JJj^'  ence  to  the  case  of  Curriers'  Oampa/ny  v.  Corbett  (3),  and  to  Lord 
«•         CcMmi  Ad.  as  to  the  jurisdiction  of  this  Court.    The  Master  of  the 

Sbbbwbbubt.  Bolls  said  (4) :  '*  Now  the  first  remark  upon  that  is  this :  it  only 
arises  when  the  Court  of  Chancery  has  jurisdiction  to  grant  an 
injunction.  It  can  only  apply  to  those  cases  in  which  the  Court 
could  have  granted  an  injunction^  at  all  events  at  the  time  of 
the  filing  of  the  bill ;  and  if  the  Court  could  have  granted  an  in- 
junction, it  ought  to  have  granted  the  injunction." 

It  would  be  very  unfortunate  if  the  Plaintiff  were  to  have  to 
commence  proceedings  at  law.  In  the  case  of  the  (Xty  of  Londan^ 
Brewery  Company  v.  Tennant  (5)  Lord  Justice  James  said,  in  refer- 
ence to  DureU  v.  PriUhardf  that  he  thought  that  case  was  not  to- 
be  relied  on  as  establishing  the  doctrine  that  unless  there  was  a 
clear  case  for  a  mandatory  injunction  as  to  the  whole  of  the 
building,  there  was  no  case  for  the  Court's  interference,  and  he 
said  that  this  Court  would  not  be  slow  to  give  relief  in  damages 
where,  although  no  sufficient  case  for  a  mandatory  injunction  were 
made,  it  found  that  a  case  for  substantial  damages  might  be  laid 
before  a  jury,  and  so  the  Court  might,  by  interfering  under  the 
powers  of  Lord  Cairns*  Ad,  prevent  multiplicity  of  actions.  Having 
regard  to  what  was  so  said  by  Lord  Justice  James^  and  to  wkat 
Lord  SeJhome  said  in  the  same  case,  I  am  of  opinion  that  the 
proper  course  to  take  will  be  to  direct  an  inquiry  as  to  damages; 
as  in  Isenberff  v.  East  India  House  Estate  Company  (6).  The  costs 
of  the  motion  for  an  interlocutory  injunction  must  be  costs  in  the 
cause,  and  all  the  costs  will  be  reserved  until  after  the  certificate 
of  the  Chief  Clerk  has  been  made.  In  reference  to  the  plans  and 
the  model,  I  think  there  has  been  some  misapprehension  on  both 
sides,  and  I  am  glad  I  need  not  refer  further  to  them. 

Solicitors :  Messrs.  TatTMrns,  Curling^  dk  Pym ;  Messrs.  Parkin 
d  Poffden. 

(1)  Law  Bep.  1  Ch.  244.  (4)  Law  Rep.  18  Eq.  65L 

(2)  Ibid.  18  Eq.  544.  (6)  Ibid.  9  Ch.  212. 

(3)  2  Dr.  ife  6m.  355.  (6)  SD.  J.&a263. 
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March  21, 


GRACE  V.  NEWMAN.  V.^.  H. 

[1874    G.    99.]  •     '?? 

CopyrigU—Bcok  of  Desigm-^aidlogue'^Piraey^Copyright  Ad  (6  A  6  Vict. 

c.  46>— (7(M<«. 

A  tradesman  who  employs  another  for  remuneration  to  compile  a  book  of 
designs  for  him  is  himself  entitled  to  copyright  in  the  hook.  A  book  in  the 
nature  of  an  advertising  catalogue  may  be  the  subject  of  copyright. 

Plaintiff,  a  cemetery  stone  mason,  employed  and  remunerated  a  person  to 
collect  monumental  designs,  and  published  a  book  containing  sketches  of  such 
designs,  with  scarcely  any  letter-press  :— 

Beldf  that  the  Plaintiff  had  copyright  in  the  book,  and  was  entitled  to  an 
injunction  to  restrain  the  publication  of  designs  copied  from  it. 

Cdbbett  V.  Woodward  (1)  commented  upon. 

ffottm  Y.  Arthur  (2)  followed. 

XhE  PlaiDtifF  was  the  proprietor  of  the  business  known  as 
**  DanieFs,"  cemetery  stone  and  marble  mason  at  Eighgate  and 
Nunhead,  and  in  1870  he  published  a  book  containing  164  litho- 
graphic sketches  of  monumental  designs,  which  was  compiled  by 
T.  F.  Ward,  manager  of  the  business  carried  on  at  Eighgate.  The 
book  contained  scarcely  any  letter-press.  The  sketches  were 
taken  from  di£ferent  tombstones  in  cemeteries  by  means  of  pho* 
tographs  and  drawings.  The  preparation  of  the  book  occupied 
nearly  a  year,  and  great  skill  was  required  in  combining  and 
grouping  the  various  designs  to  produce  an  artistic  and  har- 
monious effect.  The  object  of  the  Plaintiff  was  to  provide  a 
volume  which  might  serve  as  an  advertisement,  and  be  given  to 
customers  for  the  purpose  of  enabling  them  to  select  a  design 
which  the  Plaintiff  would  be  able  to  give  an  immediate  pi!ice  for 
and  to  have  executed.  On  the  18th  of  July,  1871,  the  book  was 
registered  by  the  Plaintiff  at  Stationers*  HaU. 

The  Defendant  carried  on  business  as  a  wholesale  manufac- 
turing stationer  and  lithographer  in  London. 

On  the  27th  of  July,  1874,  the  Defendant's  traveller  called  at 
the  Plaintiff's  Ntmhead  premises,  and  offered  a  lithographed  sheet 
of  monumental  designs  for  masons,  for  which  he  solicited  orders. 

(1)  Law  Rep.  U  Eq.  407.  (2)  1  H.  &  M.  603. 
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Y.-O.  H.  It  was  diBcovered  that  the  designs  were  copies  of  the  Plaintiff's, 
1875  and  that  the  Defendant  had  been  soliciting  orders  for  the  sheet 
Gbagi      from  the  principal  cemetery  masons  in  London  and  the  country. 

NsraiA,  ^^  Plaintifi's  solicitors  wrote  on  the  31st  of  July,  1874,  to  the 
— *  Defendant^  complaining  that  he  had  infringed  the  PlaintifTs  rights, 
and  stating  that  unless  all  the  sheets  were  given  up  and  the 
names  of  the  persons  who  had  bought  copies  mentioned,  a  bill 
would  be  filed.  No  reply  having  been  sent  to  that  letter,  the 
Plaintiff  on  the  4th  of  August,  1874>  filed  this  bill  praying  for  an 
injunction  to  restrain  the  Defendant  from  printing,  publishing, 
selling,  delivering,  or  otherwise  disposing  of  the  sheet  of  monu- 
mental designs,  or  any  other  sheet  in  the  compilation  of  which 
the  Plaintiff's  book  of  monumental  designs  had  been  used,  and 
from  copying  or  pirating  any  parts  of  the  book ;  for  an  account ; 
and  for  costs  and  damages. 

Mr.  Greene^  Q.C.,  and  Mr.  Cozena-Hardy,  for  the  Plaintiff*: — 

Mr.  Ward  was  employed  by  the  Plaintiff*,  and  directed  to  obtain 
the  best  information  and  the  best  designs  which  he  could,  with 
the  view  of  publishing  this  book.  He  was  well  paid  by  the  Plain- 
tiff for  all  that  he  did,  and  what  he  did  was  for  him,  and  the  case 
stood  just  as  if  he  had  done  everything  connected  with  the  book 
himself.  He  was,  in  fact,  the  proprietor  of  the  book.  An  attempt 
may  be  made  on  the  part  of  the  Defendant  to  bring  this  case 
within  the  section  of  the  CopyrigJU  Act  (5  &  6  Vict,  a  45),  which 
has  reference  to  periodicals,  &c. ;  but  it  is  clear  that  that  section 
does  not  apply  to  this  case.  The  case  of  Cdbbett  v.  Woodward  (1) 
is  distinguishable  from  the  present ;  besides,  the  case  of  HoUen  v. 
Arthur  (2)  was  not  cited  in  the  arguments  in  that  case,  otherwise 
the  decision,  it  is  presumed,  would  have  been  different  This 
case  is  clearly  governed  by  HoUen  v,  Arthur. 

[They  also  referred  to  the  cases  of  Boffue  v.  Houlsion  (3) ;  Kdly 
V.  Morris  (4) ;  Hoffff  v.  8coU  (5).] 

Mr.  W.  C.  BenshaWy  for  the  Defendant : — 

This  book  of  designs  is  not  a  literary  work,  nor  can  it  be  con- 

(1)  Law  Rep.  14  Eq.  407.  (3)  5  De  G.  &  Sm.  267. 

(2)  1  H.  &  M.  603.  (4)  Law  Rep.  1  Eq.  697. 

(5)  Law  Rep.  18  Eq.  444. 


NswMAJr. 


VOL.  XIX,]  EQUITY  CASES.  625 

tended  that  it  will  be  of  lasting  benefit  to  the  world,  in  fact  it  v.-O.  H. 
•can  be  of  no  benefit  to  any  one  except  to  the  Plaintifi,  and  there-  i875 
foie  it  does  not  come  within  the  preamble  of  the  Oopyright  Ad.  qracb 
The  decision  in  CdHbeU  y.  Woodward  (1)  really  govems  this  case. 
These  designs  were  taken  from  cemeteries  and  churchyards,  which 
are  places  open  to  all  persons.  The  book  is,  as  the  bill  states,  a 
mere  advertisement,  and  there  is  no  copyright  in  that.  The 
copying  of  an  advertisement  does  no  wrong  unless  the  public  are 
led  to  believe  that  the  person  copying  can  sell  the  articles  referred 
to.  Even  if  it  should  be  considered  that  there  is  a  copyright  in 
this  book,  it  does  not  belong  to  the  Plaintiff,  but  to  Mr.  Ward 
i^ho  obtained  the  designs,  and  who  is,  in  /act,  the  author  of  the 
book  within  sect  3  of  the  Copyright  Act  (5  &  6  Yict.  c.  45).  It 
cannot  be  successfully  contended  that  the  Plaintiff  is  under  sect.  13 
of  the  Act  the  assignee  of  Ward.  There  has  been  no  writing, 
even,  shewing  that  he  is.  Davidsons  Conveyancing  (2)  and 
Jefferys  v.  Boosey  (3)  shew  that  neither  at  law  nor  in  equity 
has  the  title  passed  to  the  Plaintiff  as  the  assignee  of  Ward. 
Marsh  v.  Conquest  (4)  is  also  in  point.  Nor  has  the  Plaintiff 
become  entitled  to  any  copyright  in  the  book  under  sect.  18  of 
the  Act :  Brown  v.  Cooke  (5)  ;  Wood  v.  Boosey  (6).  Under  these 
eircumstances  there  ought  to  be  no  injunction,  and  certainly  the 
Defendant  ought  not  to  be  made  to  pay  any  costs. 

Sir  Chables  Hall,  V.O.  : — 

This  case  has  been  argued  by  Mr.  Renshaw  with  an  amount 
of  accuracy  and  learning  worthy  of  a  much  greater  case.  Tlie 
first  question  is,  whether  the  case  comes  within  the  Copyright 
Adi  The  contention  has  been  that  it  does  not,  because  the  book 
is  not  capable  of  being  described  as  one  of  lasting  benefit  to  the 
world;  but  it  appears  to  me  that  I  cannot  do  otherwise  than 
hold  that  this  is  a  work  which  comes  within  the  description  men- 
tioned in  the  Act  It  is  true  that  this  work  has  little  letter-press ; 
but  it  is  full  of  interesting  matter,  which  I  have  no  doubt  is  very 

(1)  Law  Rep.  14  Eq.  407.  (5)  11  Jur.  77. 

(2)  Vol.  ii.  p.  1153.  (6;  Uw  Eep.  2  Q.  B.  340;    Ibid. 

(3)  4  H.  L.  C.  815.  8  Q.  B.  223. 

(4)  17  C.  B.  (N.S.)  418. 
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y.pC.  h.  often  referred  to  and  consolted  as  well  by  persons  who  contem- 
1S75  plate  their  own  deaths  as  by  others  in  reference  to  those  who  have 
G^Zm      di^    Next,  it  was  contended^  that  the  Plaintiff  is  not  entitled  to 

NswHAsr  ^  decree  because  he  has  not  brought  himself  within  the  section  of 
— '  the  Act  which  refers  to  authors  and  their  assignees ;  but  I  think 
the  words  of  the  section  are  wide  enough  to  embrace  the  case 
of  a  person  employing  another  person,  and  remunerating  that 
person  for  the  work  done.  The  person  remunerated  has  no 
claim  to  the  copyright^  but  it  is  the  property  of  the  person 
who  remunerates  him,  and  in  this  Court  the  person  who  remune- 
rates must  be  taken  to  be  the  equitable  assignee,  and  the  publisher 
within  the  meaning  of  the  Act  It  was  also  contended  that  this 
work  is  not  entitled  to  any  protection  having  regard  to  its  cha- 
racter— that  it  isy  in  fact,  a  mere  advertisement,  and  that  an 
advertisement  is  not,  on  the  authority  of  CMett  v.  Woodtoard  (1), 
entitled  to  protection.  The  decision  in  that  case  turned  entirely 
upon  the  circumstances  which  existed  in  it — ^it  was  a  catalogue 
of  articles  which  were  being  offered  for  sale.  But  it  does  not 
appear  that  the  case  of  Eotten  v.  Arihv/r  (2)  was  mentioned  to  the 
Master  of  the  Bolls,  and  whether  if  it  had  been  his  Lordship's 
decision  would  have  been  different  it  is  difiScuIt  to  say,  but  cer- 
tainly it  was  decided  in  Hotten  v.  Arthur  that  a  catalogue  may, 
under  certain  circumstances,  be  protected  by  injunction.  In  this 
case  the  Plaintiff  has  been  right  from  the  beginning,  and  the 
Defendant  has  been  wrong.  The  Plaintiff  was,  in  my  opinion, 
right  in  filing  this  bill,  and  the  Defendant  was  wrong  in  resisting 
it,  therefore  there  must  be  an  injunction  as  asked  for,  and  the 
Defendant  must  pay  the  costs  of  the  suit 

Solicitora :  Messrs.  /.  O.  Hepburn  dt  Sons  ;  Mr.  E.  M.  ChM. 

(1)  Law  Rep.  14  Eq.  407.  (2)  1  H.  &.  M.  603. 
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BRITISH  MUTUAL  INVESTMENT  COMPANY  wc.  n. 

V.  COBBOLD.  1875 


[1876    B.    88.]  Mar^. 

Solicitor  and  Client — Juritdidion — Morigmge — Alleged  Negligence  of  SdlicUor. 

A  bill  will  not  lie  against  a  solicitor  for  negligence  in  investigating  a 
title. 
Chapman  v.  Cfiapman  (1)  observed  upon. 

Demurrer 

Messrs.  JB.  F.  and  C.  A.  Piper^  in  Augast,  1872,  applied  to  the 
PlaintifiSy  the  BriUsh  Mutual  Investment  Company^  Limited^  for  a 
loan  of  £5000  on  the  secmity  of  their  joint  and  several  promis- 
sory  note,  and  an  eqnitable  charge  npon  a  freehold  honse^  of  which 
they  represented  that  they  were  absolute  owners  in  fee  simple  free 
from  incnmbrances. 

The  Defendant  at  that  time  acted  as  the  solicitor  of  the  Plain- 
tiff company.  The  Plaintiff  company  entertained  the  application, 
and  referred  it  to  the  Defendant,  instructing  him  to  investigate 
the  title  and  to  prepare  an  equitable  mortgage  with  power  of 
sale  over  the  property,  and  a  joint  and  several  promissory  note. 
The  Defendant  was  to  see  that  Messrs.  Piper  had  a  good  title,  and 
that  the  property  was  quite  free  from  incumbrance.  He  under- 
took the  matter,  and  shortly  afterwards  represented  to  the  Plaintiff 
company  that  he  was  satisfied  with  the  Messrs.  Piper's  title  to  the 
property,  and  he  prepared  a  promissory  note  and  an  equitable 
mortgage.  The  transaction  was  completed  on  the  8rd  of  Sep- 
tember, 1872.  The  Messrs.  Piper  received  the  money.  The  note 
was  made  payable  two  months  from  that  date,  but  it  was  dis- 
honoured at  m^tturity.  jB.  jP.  and  C.  A.  Piper  were  adjudicated 
bankrupt  in  April  and  May,  1873,  respectively.  It  was  alleged 
that  it  was  not  probable  that  anything  would  be  recovered  from 
either  estate  in  respect  of  the  £5000,  and  that  no  proof  in  respect 
of  the  debt  had  been  made  under  either  bankruptcy.  The  value 
of  the  property  mortgaged  was  £7000,  but  the  Messrs.  Piper, 

(1)  Law  Kep.  9  Eq.  276. 
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V^.  H.     instead  of  being  absolutely  entitled  to  it,  as  they  professed  to  be, 

*    1875        were  beneficially  entitled  to  only  an  undivided  moiety.     The 

Bsmsa     property  was  also  charged  with  a  life  annuity,  and  was  subject  to 

jj^^^J^  a  contract  for  sale  to  the  lessee  of  it    The  bill  alleged  that  the 

CoMPAHT     defect  in  the  Messrs.  Piper^s  title  might  and  ought  to  have  been 

CoBBOLD.    discovered  by  the  Defendant  before  he  accepted  it  on  behalf  of  the 

""*        Plaintiff  company ;  and  also  that  it  would  have  been  so  discovered 

by  him  if  he  had  investigated  the  title  with  reasonable  care  and 

skill.    The  Plaintiff  company  also  alleged  that  the  Defendant  had 

made  the  investigation  in  so  negligent  and  unskilful  a  manner  that 

he  had  failed  to  discover  the  defects  in  Messrs.  Pipers  title ;  and 

the  prayer  of  the  bill  was  for  a  declaration  that  the  Defendant  ^vas 

liable  to  make  good  to  the  Plaintiff  company  the  loss  which  had 

been  in  consequence  sustained,  and  take  the  property  off  its 

hands.    The  bill  also  stated  that  the  Plaintiff  company  bad  filed 

a  bill  against  the  trustees  in  bankruptcy  of  Messrs.  Piper,  having 

for  its  object  the  realization  of  the  security.    That  suit  was  still 

pending. 

The  Defendant  demurred. 

Mr.  Lindley,  Q.C.,  and  Mr.  JDavey,  for  the  demurrer,  submitted 
that  as  the  case  made  by  the  bill  was  one  of  negligence  and  not 
fraud,  the  remedy,  if  any,  was  by  action  at  law  and  not  by  bill 
in  equity ;  and  that  even  if  there  was  a  remedy  in  this  Court>  the 
actual  loss,  if  any,  had  not  been  at  present  discovered  by  the 
Plaintiff  company,  as  the  proceedings  in  bankruptcy  were  pend- 
ing, and  other  proceedings  had  been  commenced  by  the  Plaintiff 
company  which  might  produce  a  good  result ;  therefore  the  de- 
murrer ought  to  be  allowed. 

Mr.  DicJcin$an,  Q.C.,  and  Mr.  Phear,  for  the  bill,  contended  that 
what  the  Court  was  asked  to  do  by  this  demurrer  was  to  overrule 
the  authoritative  determination  of  Yice-Ghancellor  Stuart  in  Chap- 
man V.  Chapman  (1),  and  to  hold  that  this  C!ourt  had  no  jurisdic- 
tion to  do  that  which  the  bill  asked  for.  The  Court  was  asked 
to  exercise  a  jurisdiction  over  the  Defendant  by  reason  of  his 
being  an  officer  of  the  Courts  and  that  consideration  was  absent 

(1)  Law  Bep.  9  Eq.  276. 
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in  the  case  of  Mare  y.  Lewis  (1).  lu  that  case  the  jurisdiction  could     V.-a  H. 
not  be  exercised  because  the  Statute  of  LimitaHons  enabled  the       iSTo 
solicitor  to  escape  from  his  liability ;  but  in  this  case  that  statute     British 
had  no  application.     The  Plaintiff  company's  case  was  not  put  .  Mutual 

^^  *^     ^  *^       Inyestxent 

upon  fraud  or  trusty  but  on  this :  that  this  Court  had  a  concurrent  Company 
jurisdiction  with  the  Courts  of  Law  against  its  own  officers,  and  Gobbold. 
that  it  could,  therefore,  give  the  relief  asked  for.  A  case  of  more 
culpable  negligence  there  could  not  be  if  the  allegations  in  the 
bill  should  be  sustained  by  the  evidence.  It  was  clear  that  the 
Court  had  jurisdiction  oyer  its  officers  in  respect  of  malfeasance^ 
and  where  was  the  distinction  between  malfeasance  and  nonfea- 
sance ?  There  was  no  distinction  in  principle  at  all.  They  also 
referred  to  Craig  v.  Watson  (2),  Smith  y.  Poeoeke  (3),  Dixon  y. 

Wilkinson  (4),  v.  JoUand  (5),  Floyd,  y.  Nangle  (6),  and 

Courtney  y.  Stock  (7). 

• 

Sm  Chables  Hall,  Y.C.  :— 

I  am  of  opinion  that  this  demurrer  must  be  allowed.  The 
Plaintiff  company,  by  its  bill,  in  effect  asks  for  a  declaration  that 
the  Defendant  is  liable  to  ii^ake  good  to  the  company  the  loss 
which  it  has  sustained  through  his  negligent  and  unskilful  manage- 
ment on  its  behalf  of  the  matter  referred  to  him  by  the  company, 
and  the  substance  of  the  bill  is  to  make  the  solicitor  of  the  company 
take  the  security  of  his  former  client  off  the  hands  of  such  client. 
I  belieye  that  this  is  the  first  instance  of  an  attempt  of  this  kind, 
for  I  do  not  find  in  any  of  the  cases  referred  to  any  attempt  of  a 
like  nature.  It  would,  in  my  opinion,  be  an  alarmbg  thing  to 
solicitors  who  prepare  mortgage  deeds  for  clients  to  say  that  if 
guilty  of  negligence  the  clients  would  be  entitled  in  this  Court  to 
a  remedy  additional  to  that  which  they  haye  by  an  action  at 
law ;  that  this  Court  would  compel  a  solicitor  to  take  the  mort- 
gage  security  off  his  client's  hands,  and  find  the  money  necessary 
for  the  purpose — it  might  be  a  sum  of  £100,000.  There  is  no 
jurisdiction  in  this  Court  to  enable  it  to  do  that.    In  Smith  y. 

(1)  Ir.  L.  Rep.  4  Eq.  219.  (4)  4  De  G.  &  J.  508. 

(2)  8  Beav.  427.  (6)  8  Vcg.  .72. 

(3)  2  Drew.  197.  .  (6)  8  Atk.  568. 

(7)  2  D.  &  War.  251. 
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y.-C.  H.  Poooeke  (I)  something  of  that  sort  was  attempted,  but  there  the 

1875  solicitor  had  the  money  of  his  client  in  his  hands,  and  he  acted 

British  fraudulently  and  improperly,  for  he  gave  his  client  a  security 

isymn^arr  ^^^^  ^^  worthless.    The  authorities  referred  to  are  against  the 

Company    Plaintiffs,  and  even  the  decision  of  Yioe-Ghancellor  Btuart  in 

ft  ' 

CoBBotD.  Chapman  v.  Chapman  (2)  is  against  them ;  for  that  learned  Judge 
said  that  a  plaintiff  cannot  be  indenmified  for  an  apprehended 
loss  which  may  never  occur,  and  in  this  case  it  is  at  present  im- 
possible to  say  what  loss,  if  any,  the  Plaintiff  company  will  sustain, 
as  the  bill  only  states  that  it  is  not  probable  the  Plaintiffs  will  get 
any  dividend,  and  that  there  has  been  no  proof  in  either  of  the 
bankruptcies  of  the  mortgagors ;  there  may,  therefore,  be  no  loss  at 
all.  On  that  ground  alone,  treating  it  as  the  substance  of  the  bill, 
I  should  allow  the  demurrer.  But  it  appears  that  there  is  another 
suit  pending  at  the  instance  of  the  Plaintiff  company  for  the  purpose 
of  realizing  the  security,  and  when  it  has  been  realized  and  the  suit 
worked  out,  the  loss,  if  any,  will  be  ascertained.  It  was  contended 
that  there  is  jurisdiction  in  this  Court  in  a  case  of  ordinary  negli- 
gence on  the  part  of  a  solicitor  in  reference  to  the  investigation  of 
a  title  to  make  such  solicitor  responsible,  but  I  know  of  no  authority 
in  support  of  that  proposition.  Craig  v.  Waison  (3)  was  referred  to, 
but  the  special  circumstances  of  that  case  prevent  it  being  ap- 
plicable to  ordinary  cases,  and  it  shews  that  there  is  no  such  juris- 
diction in  ordinary  cases.  Dixon  v.  WHkiMon  (4)  was  relied  upon 
because  of  the  observations  of  Lord  Justice  Twmer  in  his  judgment, 

and  also  in  reference  to v.  JoOani  (5) ;  but  when  carefully 

looked  at  it  appears  to  me  that  Lord  Justice  Twmet  was  only  con- 
sidering the  jurisdiction  of  the  Court  in  respect  of  actual  loss. 
Those  observations,  therefore,  do  not  apply  to  this  case ;  and  the 
same  may  be  said  of  the  observations  of  Lord  Eldon^  who  stated 
that  it  was  a  grave  question  whether  a  receiver  might  not  be  com- 
pelled to  make  good  the  loss  which  had  been  occasioned  by  his 
acts.  The  case  of  Chapman  v.  Chapma/n  I  have  already  referred 
to.  The  Yice-Chancellor  Stuart  no  doubt  said  that  for  gross  negli- 
gence there  might  be  relief  granted  by  this  Court,  but  that  observa- 

(1)  2  Drew.  197.  (3)  8  Beav.  427. 

(2)  Law  Rep.  9  Eq.  276.  (4)  4DeG.&J.60a 

(5)  8  Ves.  72.    . 
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lion  was  only  a  didum.  In  Mare  v.  Lewis  (1)  the  Yioe-Chanoellor 
of  Ireland  expressed  a  clear  opinion  against  the  existence  of  such 
a  jorisdiction.  I  certainly  have  never  understood  that  the  Oonrt 
would  exercise  such  jurisdiction.  There  is  a  common  law  remedy, 
and  the  Plaintiff  company  must  take  their  case  to  a  Court  of 
Liaw.    The  demurrer  must  be  allowed. 

Solicitors :  Messis.  OoHbold  db  WooBey  ;  Messrs.  Barnard  it  Co. 


V.-O.  H; 

1875 


Bbitis^ 

plUTtAL 

Ikvsstment 

COtfPAKT 

V. 
COBBOLD. 


ALLEN  V.  JACKSON. 

[1874    A.    54.] 

WtH^Marriage^  Eestraint  of —Second  Marriage  of  a  Man. 

Bequest  to  husband  and  wife  for  tbeir  lives  and  the  life  of  the  snmvor, 
with  a  gift  over  in  the  event  of  the  husband  surviving  and  marrying 


again : — 


Edd^  that  the  attempted  defeasance  of  the  husband's  life  interest  was 
void  as  a  condition  subsequent  in  restraint  of  marriage, 

Mrs.  FRANCES  JACKSON,  a  widow,  who  died  in  January,  1 863, 
by  her  will  bequeathed  her  property  to  trustees  upon  trust  to  pay 
to  Etten  Ada,  her  niece  and  adopted  daughter,  the  wife  of  Bchert 
Noble  Jackson,  the  sum  of  £40  per  annum  for  life  for  her  separate 
use;  and  in  the  next  place  to  pay  the  remaining  income  of  the 
property  to  her  nephew,  JR.  N.  Jackson,  and  his  wife,  and  their 
assigns,  during  their  joint  lives ;  and  after  the  death  of  either  of 
them,  to  the  survivor  for  life ;  with  a  proviso  that  if  E.  A.  Jackson 
should  die  in  the  lifetime  of  her  husband,  and  he  should  marry 
again,  the  trustees  were  to  stand  possessed  of  the  property  on  the 
trusts  thereinafter  mentioned,  being  trusts  for  persons  other  than 
the  husband. 

E.  A.  Jackson  died  in  January,  1864.  Li  January,  1874,  i2.  N. 
Jackson  married  again.  His  second  wife  was  still  living,  and  he 
claimed,  notwithstanding  his  second  marriage,  to  be  entitled  to 
receive  the  income  of  the  testatrix's  residuary  estate;  and  the 
question  was  whether  his  second  marriage  was  a  forfeiture  of  his 
interest  in  the  property  or  not 

(1)  Lr.  L.  Hep.  4  Eq.  219. 


V.-C.  H. 
1875 

March  22. 
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V.-aH.        f£)^Q  \^j\\  jfg^  £[^  \^j  the  trusteeB,  praying  for  a  declaration 
1875        whether  B.  N.  Jackson  was  or  was  not  entitled  to  receive  such 


Allen      income,  and  for  administration  of  the  estate. 
«. 

Jaokson. 

—  Mr.  Qreene^  Q.C.9  and  Mr.  Lanffwarthy,  for  the  Plainti£by  the 

trustees,  stated  the  facts  of  the  case. 

Mr.  LincUet/^  Q-C.,  and  Mr.  Smari,  for  the  Defendants  who  were 
interested  in  the  gift  over,  after  referring  to  the  cases  of  Evans  t. 
Bosser  (1),  Charlton  y.  Coonibea  (2),  Newton  v.  Marsden  (3),  Lou)e 
V.  Peers  (4),  Harvey  v.  Aston  (5),  Motley  v.  Rennddson  (6),  and 
TricTcer  t.  EingAury  (7),  submitted  that  the  gift  over  was  good. 
If  "  he  ^  had  been  a  **  she/*  the  law  was  clear,  and  no  distinction 
could  be  drawn  between  the  second  marriage  of  a  man  and  the 
second  marriage  of  a  woman.  The  condition  in  restraint  of  the 
second  marriage  in  this  case  was  therefore  not  bad,  and  there  was 
substantially  no  distinction  between  this  case  and  Newton  y. 
Marsden. 

Mr.  Diekinson,  Q.C.,  and  Mr.  Holland,  for  the  Defendant  B.  N. 
Jackson,  were  not  called  upon. 

Sir  Chableb  Hall,  V.C.  : — 

I  am  of  opinion  that  I  cannot  hold  the  law  to  be  the  same  as  to 
the  second  marriage  of  a  man  as  it  is  as  to  the  second  marriage  of 
a  woman.  The  law  as  regards  the  second  marriage  of  a  woman  is 
exceptional.  In  Newton  y.  Marsden,  Yice-Chancellor  Wood  held 
that  a  condition  in  restraint  of  marriage  annexed  to  a  bequest  to 
a  widow  was  yalid  though  such  ¥ddow  was  not  the  wife  of  the 
testator.  In  H^ans  v.  Bosser,  the  same  learned  Judge  construed 
the  will  as  containing  the  condition  in  the  gift  itself,  so  as  to 
make  the  gift  good  only  until  the  second  marriage  of  the  legatee. 
Some  may  think  there  are  reasons  for  not  applying  the  exception 
to  the  general  rule  to  the  case  of  a  man.    Some  may  think  other- 

(1)  2  H.  &  M.  190.  (4)  4  Burr.  2225. 

(2)  11  W.  B.  1038.  (5)  1  Atk.  361,  36G. 

(3)  2  J.  &  H.  866.  (6)  2  Hare,  570. 

(7)  7  W.  B.  662. 


V. 

Jackson. 
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^vise ;  but  I  consider  that  I  cannot  extend  the  exception  to  the     v.-c.  H. 
case  of  a  man.    The  laws  applicable  to  men  and  women,  their       1875 
rights,  oUigationSy  and  disabilities,  have  not  yet  been  assimilated      allot 
in  all  respects,  and  were  I  to  assimilate  them  in  this  case  I  con- 
sider I  should  not  be  administering  the  law,  but  making  new  law. 
The  condition  in  this  case,  it  shonld  be  observed,  is  subsequent, 
and  not)  I  consider,  to  be  read  as  contained  in  the  gift  itself.  The 
declaration  must  be,  that  the  gift  to  JB.  N.  Jackson  is  not  void, 
notwithstanding  he  has  contracted  a  second  marriage,  and  all  the 
costs  must  come  out  of  the  estate. 

Solicitors :  Messrs.  Parker ^  agents  for  Messrs.  Dcitan  dt  Salus- 
hary^  Leicester  ;  Mr.  B.  J.  ChUdy  agent  for  Mr.  Plvmbe,  Winchcomb. 
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AGOOuAT — Partnership — Arbitration  danse  599 
See  SuBioBSiON  to  Abbttbation.   2. 


Partnership— Suit  by  executors 
See  Pabtmebsuip  Aoooumts. 
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AOQXriEBCEHCZ  IN  BUILDING^  Gtmn/jf  Omrt 
Appeal — Leaee — Parol  Agreement — Outlay  upon 
Property^  A^  a  tenant  Id  possession,  filed  a  bill 
against  JS.  for  the  specific  perfoimance  of  a  parol 
agreement  for  a  lease  of  thirty  years.  A.  had 
contracted  to  sub-let,  and  his  sub-lessee  had  ex- 

£  ended  money  in  alterations  and  repairs  with  the 
nowledge  and  approval  of  jB.  :—Beld  (reversing 
the  decision  of  the  County  Court  Jadge),  that  the 
outlay  by  the  sub-lessee  was  as  much  a  part  per- 
formance of  the  a^^reement  as  if  made  by  A.,  who 
wtis  therefore  entitled  to  specific  performance. — 
The  Court  will  not,  upon  appeal  from  a  County 
Court,  entertidn  an  objection  which  is  not  raised 
in  the  case  settled  by  the  County  Coart  Judge. 
Williams  v.  Evaks    -         -         -         -     M7 

ACT  07  BAinCBUFTCT— Notice  of  -         -     488 
See  fixEOGTioir  Cbbditob. 

Notice  of— BiU  of  sale  -  -  -     258 

See  Satisfaction  or  Bill  of  Sale. 

ACT  07  STATE— Kingdom  of  Oudh  -     609 

See  SovEBBiov  Aer  of  Statx. 

ABSXFTIOH— Legacy,  specific  or  demonstrative 

[80 

See  Lboaot,  Specific  OB  DsMONffrBATiyz. 

ASXDDICATIOH— Bankruptcy— Petition  for 

[52,441 
See  PBTinoK  fob  Adjudication.    ] ,  2. 

ADVIHIBTBATIOH— Enjoyment  in  specie      895 
See  Enjoyment  in  Spboix. 

• Foreign  —  Foreign  judgment  —  Proof    in 

England        -  -  -         -     81 

See  FoBEiGN  Judomxnt. 

Karshalling  assets       -  -  77, 96 

See  Mabshalunq.    1,  2. 

• Bight  of  retainer  -  -         -       21 

See  Betainxb  bt  Exxcutob. 

Suit  for — Multifariousness      -         -       56 

See  MULTIFABIOU8NE88. 
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ADXIHISTaATIOH   VUUMOV^—Practiee^WiU 

of  Married  Woman^Sertfiee  of  Order—l5  A  16 
Tiet,  0.  86  M.  45, 42.]  A  married  woman,  having 
under  a  will  an  absolute  power  over  a  fand,  made 
a  will  whereby  she  appointed  it  specifically  to 
trustees  upon  trust  for  A.  for  life,  with  remainders 
over ;  ana  made  a  residuary  ^ift  to  the  same 
trustees  upon  certain  trusts.  One  only  of  the 
trustees  proved  the  will : — Held,  that  the  Court 
had  jurisdiction  under  15  &  16  Vict.  c.  86,  s.  45, 
to  make  an  order  upon  summons  by  A.  for  ad* 
ministration  of  the  estate  of  the  married  woman. 
— ^Under  15  &  16  Vict.  c.  86,  s.  45,  the  only  person 
to  be  served  with  the  Eummons  is  the  executor  or 
administrator  of  the  deceased ;  but  the  Court  hna 
power  to  direct  service  of  the  order  upon  other 
persona  with  the  like  effect  as  when  service  of 
a  decree  is  directed  under  sect.  42.  In  re 
Bebkeley*8  Estate.    Bekkelet  v.  Mason      467 

ADVANOEKENT—  WiU—Conetruction — EJusdem 
Oeneria  Doctrine — Adoaneement  Clauee— Power 
to  apply  Part  of  Fund  for  Preferment,  Advance- 
mentj  or  otheruciae  for  the  Benefit  of  an  Adult — 
Payment  of  Debts.']  A  testator  bequeathed  a  fund 
upon  trust  for  L,  during  his  life,  and  after  his 
decease  for  liis  children  as  he  should  by  will 
appoint,  and  in  default  of  appointment  for  his 
children,  who  being  sons  should  attuin  twenty- 
one,  or  being  daughters  should  attain  that  age  or 
marry,  in  equal  shares.  The  testator  empowered 
the  trustees,  at  any  time  or  times  during  the  life 
of  X.,  to  apply  any  part  of  the  fund  not  exceeding 
one  moiety  in  or  towards  the  preferment  or  ad- 
vancement of  Xr.,  or  otherwise  for  his  benefit  as 
the  trustees  should  in  their  discretion  think  fit 
At  the  date  of  the  will  L.  was  thirty  years  of  age, 
and  had  been  married  for  nearly  three  years: — 
Hddj  that  the  trustees  might  apply  one  moiety  of 
the  trust  fund  in  pflyment  of  debts  incurred  by  L^ 
the  interest  on  which  absorbed  nearly  the  whole 
of  L*s  income,  and  the  principal  of  which  he  was 
unable  to  pay  out  of  his  own  resources.  Lowiher 
€.  Bentinck     -----     160 

2. Transfer  of  Stock  into  Names  of  Trans- 

feror.  Daughter,  and  Son-in-law — Resulting  Trust."] 
Stock  was  transferred  by  a  lady  into  the  names  of 
herself,  her  daughter,  *and  the  daughter's  hus- 
band :  the  dividends  on  the  stock  were  rt  coived 
by  the  son-in-law  and  paid  over  to  the  transferor 
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AS  VAHOBMEH  T^oonUnued, 
during  her  life.  The  daughter  predeceased  her 
mother,  aud  the  son-in-law  suryived  her : — HM^ 
that  there  was  no  resulting  trust,  and  that  the 
son-in-law  was  entitled  to  the  stock.  Batstome 
V.  Salter        .....     260 

ABYEBTI8EMEliT8--Service  by  -  48,  49,  n. 
See  Pbo  CoyFESso.    1,  2. 

ATFIDAVIT— With  bankruptcy  petition  -  52 
See  Petitiok  fob  Adjudication.    1. 

AFTJKlt-AOQXnSSD  PBOPEBTT—Liquidation  by 
arrangement — Discharge  of  debtor  245 
See  Close  of  LiguiDATioN. 

AOKHT— Contract— Estate  agent— Authority  108 
See  Contract  bt  Aobmt. 

Fraudulent  transaction— Parties  to  suit  for 

discovery  and  costs  -  -     171 

See  Bakkeuft  Defendant. 

—  Injury  to  employer's  property  —  Use  of 
author  s  name         -  -  *       .     207 

See  Coftbiobt  in  Book. 

Insurance    company  —  Misdescription    of 

buildings      -  -  .  .     485 

See  Misstatement  in  Policy. 

AGBSEXENT— Lease  for  life— Part  performance 
See  Fbauds,  Statute  of.    1.  [174 

Liability  for  debt  of  another   -  -     198 

See  Fbauds,  Statute  of.    2. 

— ^  Parol  agreement  for  lease — Specific  perform- 
ance -----  647 
See  Acquiescence  in  Building. 

AGBXEXEHT  KOT  TO  COITTEST  WILL- Jn/unc- 
tion— Proceedings  in  Probate  Court.}  Injunction 
granted  to  restrain  proceedings  in  the  Probate 
Court  by  heir-at-law  and  next  of  kin  for  the  pur- 
pose of  obtaining  administration  and  opposing 
probate  of  a  draft  will  in  contravention  of  an 
undertaking  and  deed  by  which  Defendants  ad- 
mitted the  validity  and  confirmed  the  dispositions 
of  the  draft  will,  giving  up  all  interest  which 
they  would  have  taken  in  the  event  of  an  intes- 
tacy.   WiLcoOKs  V.  Cabteb  -  -  -     327 

AOSBEMEHT  NOT  TO  TZNJOJi'- Injunction— 
Breach  of  Contract— Parties.']  Tenders  for  the 
supply  of  stone  having  bten  invited  by  a  corpora- 
tion, it  was  agreed  between  A.,  B.,  C,  and  D., 
quarry  owners,  that  jB.  should  not  tender,  that  C. 
and  D,  should  tender  above  A.*8  price,  that  A. 
should  purchase  certain  quantities  of  stone  from 
B.,  ().,  and  D.  at  a  fixed  price,  and  that  B.,  C, 
and  D,  should  not  supply  the  corporation  with 
stone  during  1875.— The  stone  was  purchased,  as 
agreed,  by  A.,  but  B.,  in  breach  of  the  agreement, 
sent  in  a  tender,  which  was  accepted : — Held,  on 
demurrer,  that  the  agreement  was  not  void,  and 
that  a  bill  would  lie  by  A.  to  restrain  B.  from 
supplying  the  corporation  directly  or  indirectly 
during  1875  with  stone,  without  making  the  cor- 
poration parties.    Jones  v.  Nobth  -  -     426 

ALIEK — Married  in  England  -  -     834 

See  Alien's  Settlement. 

AUEK'S  BStTLEMEST— Marriage  hetioeen  Turk- 
ish and  Enyliafi  Subjects  in  England — Englinh 
Settlement— Decree  of  Divorce  in  Turkey — Foreign 
Judgment — Absence  of  Notice  ]  A  settlement  on 
a  marriage  in  England  between  a  domiciled  Turk- 


AIJEK*8  fSBmMMXXt-^coniinwed, 

ish  subject  and  an  English  lady,  on  the  faith  of 
his  promise  to  reside  in  England^  held  to  be 
governed  by  English  Iaw. — ^A  divorce  in  Twrkey, 
tibe  effect  of  which  by  Turkish  law  was  to  aunnl 
the  settlement,  but  which  was  pronounced  without 
notice  to  the  wife  or  the  persons  interested  under 
Uie  settlement,  disregarded.    Collib  v.  Bectob 

ANCmiT  LIGHT3— Mandatory  injunction     616 

See  Mandatoby  Injunction. 
AlTHSZATIOir— Kingdom  of  OtM/A  -    509 

See  SovEBEiGN  Act  of  State. 
Amnnry— Charetd  on  land— Due  before  rent 

day    -  -         -  -         -    Wl 

See  Apfobtionment. 
APPEAL— Bankruptcy  -  -       253,866 

See  Bankbuftot  Appeal.    1, 2. 
Evidence  -  -  -        -    253 

See  BANEinjPTOT  Appeal.    1. 
APPOIHTICZKT- New  trustee— YestiDg  order 

See  Tbustee  Act.  [656 

Special  power— Intervention  of  trustees    16 

.  See  Appointment  to  Tbustebs. 
APPOnmCENT  TO  TBUSTEES— iSpscio/PoMKr- 
Intervention  of  Trustees.]  Where  a  person  haring 
a  special  power  of  appointment  over  a  fimd  of 
personalty  appoints  to  trustees  for  the  objects  of 
the  power,  tno  Court,  though  recognising  the 
validity  of  such  an  appointment,  will  not,  as  » 
matter  of  right,  transfer  the  fund  to  the  tnuteea 
appointed  by  the  donee  of  the  power.— Fenvr  t. 
Jay  (Law  Bep.  10  Eq.  550)  distinguished.  Bm 
V.  Aldam         -  -  -  -         -     16 

APPOETIOHIIEKT— IFtfl— i5jpect/fc  Detfite- Ap- 
portionment Ad,  1870  (33  <fe  34  Viet.  c.  85), «.  2, 
4, 7^WiUmade  before  Act— Gift  of  Bent- ehar^ 
Instalments  due  before  Bent  Day— Mode  of  Far 
ment.^—Held,  that  the  Apportionment  Ad,  1870, 
'  applies  to  a  specific  as  well  as  to  a  residuary 
devibe:- fleW,  also,  that  the  Act  applies  to  a 
devise  contained  in  a  \v  ill  dated  btfore  the  Act  to 
which  a  codicil  w»ia  made  after  the  Act — &inw» 
the  result  would  have  been  the  same  without  the 
codicil.— Where  a  testator  charges  an  annuity  on 
land  with  the  ordinary  power  of  diatrm  a^ 
entry  in  the  event  of  the  annuity  btiug  in  arrear, 
the  annuitant  must  wait  for  payment  of  tw 
annuity  until  the  first  rent  day  which  occurs  sfttt 
the  day  fijcetl  by  the  testator  for  payment  of  »n 
instalment  of  the  annuity,  and  is  not  entitled  to 
require  that  any  prior  rent  should  be  kept  m 
hand  in  order  to  answer  the  iustaiment  Hasli« 
V.  Pedlet        -  -  -  .         -    871 

AEBTTKATIOH— Submission  to      -         H  ^6 

See  Submission  to  Abbftbation.    It  *■ 
ABTICLES  OP  A880GIATI0K— Incitase  of  capj^ 

See  Increase  or  Catttal  of  Compact. 

ABTICLES  OF  PABTHXBBHIP  —  ^^i,^*J2 
clause  -  -  -         IM*^ 

See  SuBsnssiOK  to  Abbitbation.    i,*- 

A8SI0NMSNT— Balance  at  bankers  -  -  "^ 
See  Cheque. 

Debenture— Cfcoss  in   action— Equitiee  ^ 

tween  obligor  and  oblige  -  -  w» 
See  Debentujelb, 
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ABSLQ^nKEST—mntintted, 

Future  patents  -  -  -  - 

See  AflSiQNMBirr  of  Patent. 

A88IGHXSHT  OF  PATENT— Covenant  to  amgn 
future  Patents  of  Wee  Nature — PuUic  Policy.}  An 
a^retment  by  the  vendor  of  a  patent  to  assign  to 
the  purchaser  all  futare  patent  rights  which  the 
Tender  may  hereafter  acquire  of  a  like  nature  to 
the  patent  sold,  is  not  contrary  to  public  policy. 

PRIMTING  AND  KtMBRIOAL  BbQISTBKINO  COMPANY 

V.  Sampson  .....  462 
AUTH0JtITT->£8tate  agent  -  -  -     108 

See  CONTBAOT  BT  AOENT. 


BAVK  07  EHOLAHD—Tzansferof  stock— Married 
Women's  Property  Act      -  -     206 

See  Married  Women's  Property  Act. 

BAHKEB-^heque — Assignment  of  balance     74 
See  Cheque. 

Deposit  notes— W^ill     -  -  -     222 

See  "  Securities  for  Money." 

BAHKBUFT  DVFUSlDAXT^Pleading— Parties- 
Fraudulent  Conreyance  by  Banhrupt.']  A  bank- 
rapt  is  not  a  proper  party  to  a  suit  instituted  by 
the  trustee  under  his  bankruptcy  to  set  aside  a 
conveyance  executed  by  the  bankrupt  with  intent 
to  delay  or  defeat  his  creditors. — The  rule  that  a 
person  implicated  in  a  fraudulent  transaction  may 
be  made  a  party  to  a  suit  impeaching  the  transac- 
tion, for  purposes  of  discovery  and  costs,  is  con- 
fined to  Ciises  in  which  the  Defendant  fills  the 
position  of  agent  (including  that  of  attorney  or 
solicitor)  or  arbitrator.    Weibe  v,  Wardlb      171 

BAHBUVFTCT— Act  of— Notice         -      -     258 
See  Satibfaotion  of  Bill  of  Sale. 

Adjudication — Evidence         -  -       62 

See  Petition  for  Adjudication.    1. 
■ Adjudication  under  Rule  226  -  -     441 

See  Petition  for  Adjudication.    2. 
• Appeal    -  -  -  -        268,266 

See  Bankruptcy  Appeal. 
■ Close  of  liquidation       ...     246 

See  Close  of  Liquidation. 

• Composition  with  creditors      -  -     261 

See  Tbustee  in  Composition. 

Discovery  of  bankrupt's  property — Service  I 

of  summons  .  -  >  -     181 

See  Discovery  of  Bankrupt's  Property. 

Execution  creditor        -  -  -     433 

See  Execution  Creditor. 

Injunction  -  -  -  .     433 

See  Injunction  in  Bankruptcy. 

*— ~-  Joint  and  separate  estates      -  -     266 

See  Joint  and  Separate  Estates. 

Order  and  disposition  -  -  -     264 

See  Order  and  Disposition. 

— —  Parties  to  suit — Bankrupt  Defendant      171 
See  Bankrupt  Defendant. 

- — -  Petition  for  adjudication         -  62,  441 

See  Petition  for  Adjudication,    1,  2. 

Voluntary  t^ettlement    -  -  -     488 

See  Voluntary  Settlement. 

BAKKBTJFTCT  AFWEAL  —  Evidence  — Admisai- 
hiLty.}   Evidence  taken  before,  but  not  used  upon , 

2  Y 
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the  orlj^inal  hearing  not  admitted  upon  the  hear- 
ing of  an  appeal.  Ex  parte  Harris.  In  re 
James    ......     268 

2.  Practice — Time  for  Appealing — Bank' 

ruptcy  Rules,  1870,  r.  143.]  Notice  of  an  appeal 
must  be  given  within  twenty-one  days  from  the 
day  on  which  the  order  appealed  from  was  pro- 
nounced, not  from  the  day  on  wkich  it  was  drawn 
up.    Ex  parte  Hinton.    In  re  Hinton      -     266 

BSBBFIT  SOOIETY- Customs  Annuity  and  Bene- 
volentPund  -  -  .     274 

See  Customs  Annuity  and  Benevolent 
Fund. 

BILL  07  EXGHAHGS— Securities  for— Proof  in 
winding-up  -  -  -  -         1 

See  Securities  for  Bills  of  Exchange. 

BILL  OF  SALS— Reputed  ownership  -  264 
See  Order  and  Disposition. 

Satisfaction  of— Assignment  of  debt — Notice 

of  act  of  bankruptcy  -  -     258 

See  Satisfaction  of  Bill  of  Sale. 

BOHB — Debenture  of  company        -  -     802 

See  Debenture. 

—  Foreign  government     -  -  -       88 

See  Production  of  Documents. 

BTTILDING — Completion  of— Obstruction  of  an- 
cient lights  -  -  -  -  616 
See  Mandatory  Injunction. 

Misdescription  of  -  -  -     486 

See  Misstatement  in  Policy. 

GALL — Non-payment  of,  by  Petitioner — Winding- 
up  petition  .  -  -  -  416 
See  Winding-up  Petition. 

Set-otr— Winding-up    -  -  -     449 

See  Set-off  in  Winding-up. 

CAPITAL — Preference  shares  —  Company  —  In- 
crease ....  368 
See  Increase  of  Capital  of  Company. 

OASES— J«Af»or8>  Trusts,  In  re  (Law  Bep.  9  Eq. 
99)  not  followed     -  -  -     286 

See  Gift  AT  Twenty-five. 

Athenseum  Life  Atfsuranee  Society  v.  Pooley 

(3DeQ.&  J.  294)  obtserved  upon       802 
See  Debenture. 

Attorney-General  v.  Ahdy  (1  H.  &  C.  266) 

distinguished  ...     274 

See  CiSTOMS  Annuity  and  Benevolent 
Fund. 

Bagct  V.  Legge  (2  Dr.  &  Sm.  259)  coubidered 

See  Marshalling.    2.  [96 

Barrow  v.  Bell  (5  E.  &  B.  540)  observed 

upon  -  ...  -     264 

See  Order  and  Disposition. 

Chapmiin  v.  Chapman  (Law  Rep.  9  Eq.  276) 

observed  upon         ...     827 
See  Negligence  of  SoucrroR. 

CoiilyeU  v.  Woodvsard  (Law  Rep.  14  Eq.  407) 

commented  on         -  .  -     628 

See  Copyright  in  Designs. 

European  Life  Assurance  Society,  In  re  (Law 

Rep.  10  Eq.  403)  followed  -     416 

See  Winding-up  Petition.    2. 
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Exhall  Coal  Mining  Company,  In  re  (4  D.  J. 

&  S.  377)  discuBW'd  -         -       eO 

See  DiBTBESs  afteb  Windxno-up. 

FerrierY.  Jay  (Law  Rep.  10  Eq.  550)  distin- 
guished ....  16 
See  Apfodttment  to  TBrsrsBS. 

Fou,  Ex  parte  (2  I>e  G.  &  J.  230)  observed 

upon  -  -  "  s      '     264 

stse  Obdeb  and  Dibpobitxon. 

Hotien  y.  Arthur  (1  H.  &  M.  603)  followed 

See  GoFTBiOHT  in  Designs. 

—  Howe  V.  Lord  Dartmouth  (7  Ves.  137)  dis- 

tinguished  ...  -     896 

See  Enjotmemt  in  Specie. 

Huti4m   y.   Scarborough  Cliff  Hotel  Com- 

pany (4  D.  J.  k  S.  672)  distinguished 

[868 
See  Inobeabe  of  Oafttal  of  Gompant. 

Keene  y.  Beard  (8  G.  B.  (N.S.)  372)  com- 
mented on  -  -  -  -  74 
See  Cheque. 

Laneefield  y.  Jggulden  (Law  Rep.  17  Eq. 

556)  not  followed    .  -  -       96 

See  Mabshallino. 

Loffus  y.  Maw  (3  Giff.  592)  approved  of  174 

See  Fbaitds,  Statute  of.    1. 

«— ^  Lundy  Granite  Company,  In  re  (Law  Bep. 
6  Ch.  462)  discu^sed  -  -       60 

See  DiSTBESS  afteb  Windino-up. 

—  Marfton  y.    London,    Chatham,  and  Dover 

Railway  Company  (Law  Bep.  6  Eq.  101) 
explained     -  -  -         -       88 

See  CoMPULSOBT  Powebs.    1. 

MundeCa  TruU,  Be  (8  W.  B.  6S3)  not  fol- 
lowed -  -  -  -  862 
See  Tbubtee  Act. 

Ptds/ord  y.  Hunter  (3  Bro.  G.  G.  416)  not 

followed       -  -  -  -     286 

See  Gift  at  Twenty-five. 

Bowland  v.   Cuihbertton   (Law  Bep.  8  Eq. 

466)  dissented  from  -  -     846 

See  DowBB. 

Steed  v.  Preece  (Law  Bep.  18  Eq.  192)  fol- 

lowed  -  -  -  -     118 

See  GoNVBBSioN. 

Waring,  Ex  parte  (19  Ve&  345)  followed    1 

See  Secubitieb  fob  Bills  of  Exobange. 

CATALOOXJB— Designs— Gopyright  -     628 

See  GoPTBiGHT  in  Designs. 

OEABITT— Lands  Glauses  Act — Investment  of 
purchase-money      ...     180 

See  BEOrVEBTHKNT  OF  PUBCHASE-MONET. 

—  Mortmain  -  -         -  -     463 

See  MoBTHAiN. 

« 

CSEQjn—Banker^Equitable  Jsngnmenf]  A 
cheque  is  not  an  e<juitable  assignment  of  the 
drawer's  balance  at  his  bankers. — Dicta  in  Keene 
y.  Beard  (8  G.  B.  (N.S.)  372)  commented  on. 

HOPKINSON  V,  FOBSTEB  -  -  -         74 

OHTTiDTlEir— Gift  to  children  and  grandchild  26 
See  Gift  peb  Gapita  ob  peb  Stibpes. 

OEOSE  IV  ACnOK— Debenture  of  company — 
Assignment  -  -  •  .     862 

See  Dbbemtube. 


CLA88 — Per  capita  OT  per  dirpee  -»  -  16 
See  Gift  peb  Gapita  ob  peb  Stufo. 

CLOSE    07  UXlfJIDATlO'B'-'Bankruptey-Liqm' 

dation  by  Arrangement — Dimsharge  of  &e  Tkhiur 
—Bankruptcy  Act,  186»,  m.  12,  15,  47, 12.5 mint. 
7,  9— Bankruptcy  Bulee,  1870,  rr.  139,  303, 3(H. 
305  -^Forma  A'(w.  122, 123, 124.]  Until  a  liqaida- 
tion  by  arrangement  imder  the  Bankruptcy  Ad, 
1869,  has  been  closed  by  a  resolution  of  creditota, 
property  acquired  by  the  debtor,  though  after  he 
has  obtained  his  discharge,  is  property  divisble 
amongdt  the  creditors. — The  intention  of  the 
framers  of  the  Bankruptqf  Act,  1869,  was,  to  make 
the  close  of  the  liquidation,  the  discharge  of  the 
debtor,  and  the  release  of  the  trustee,  three  sepa- 
rate and  distinct  things,  to  be  granted  by  reaoia- 
tion  of  the  creditors;  and  tlie  fact  that  the 
creditors  have  granted  the  debtor  his  discharge 
does  not  imply  that  the  liquidation  is  closed,  h 
re  Bennett  8  Tbusts  -  -         -         -    MJ 

COHABITATION— Betum  to— SeparaUon  deed- 
Equity  to  a  settlement  -  -  6S9 
See  Sepabation  Deed. 

OOT.LTKRTra— Leasehold  —  Profits — Tenant  for 

life  and  remainderman      -         -    89S 

See  Enjoyment  in  Specie. 
OOIOCOH  — Appurtenant  — Vicinage— Waste  of 

forest  -  -  .         .    m 

See  Waste  of  Fobest. 

COKMnHBIOHXBS— Beduotion  of  National  Debt 
See  National  Debt  CoioasBiOKKBa  [tiO 

COMPAHY— Gompulsory  powers  -    M,  W 

See  GoMPULSOBT  Powebs.    1, 2. 

Debenture^ Assignment         -         -    JW 

See  Debentube. 
Director — Qualification  -         -    SM 

See  Dibectok's  Qualifioation. 
Distress  after  winding-uporder        -      60 

See  Distress  after  Windino-up. 
Execution  creditor — Leave  to  proceed  afU-r 

winding-up  -  -  -         -    W 

See  Lbaveto  pboceed  aftebWindikoit. 
Increase  of  capital        -  -         -    SW 

See  Inobeabe  of  Capital  of  Comfaxy. 

Infant  transferee  -  -         -    Wl 

See  Infant  Tbansfebkb. 

Winding-up  petition     -  182, 4W,  414 

See  WiNDiNO-rp  Petition.    1, 2, 3. 

Wiuding-up-fiet-off     -         -        -    «• 

See  Set-off  in  Winding-up. 

OOMPOSITIOir  WITH  GBSDIT0B8— Debt  in- 
curred by  fraud  -  -  -  wa 
See  Injunction  in  Bankbuptct. 

Powers  of  trustee — ^Bejection  of  proof     W 

£106  TbCSTEB  in  GoMPOfflTION. 

COMPt7L80BT  P0WEE8-i?ai7icay  Cbwpotir; 
Purchaee  of  Manufactory—Notice  to  treat,  fcUwei 
by  Notice  of  Intention  to  apply  for  tite  Appointment 
of  a  Surveyor— Withdrawal  of  Notice  to  treai-' 
Specific  Performance  refused— Lands  Gaum  Ad, 
1845  (8  ViH,  c.  18X  i  92—Baaway  Compa^*^ 
Act,  1867  (80  A  31  Vict.  c.  127),  a.  36.]  A  v^^ 
by  the  Defendants,  a  railway  company,  to  trwt 
for  a  part  of  the  Plaintifls*  manufiM'tory,  »•«.>?«» 
by  a  oounter-notice  by  the  Plaintift,  requiriDg 
them  to  take  the  whole.    The  Defendtfiti  im 
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gave  the  Plaintiflb  notice  of  their  intention  to 
apply  to  the  Board  of  Trade  for  the  appointment 
of  a  Boryeyor  to  determine  the  value  of  the  pre- 
mises compriaed  in  the  notice  to  treat,  and  of  the 
farther  hinds  and  hereditaments  which  the  Plain- 
tiffs couhl  lawfully  require  and  had  required  the 
Defendants  to  purchase  and  take.  The  Plaintiffs 
then  filed  their  bill,  praying  for  a  declaration  that 
the  Defendants  could  not  take  a  part  of  the  manu- 
factory  without  taking  the  whole ;  whereupon  the 
Defendants  gave  notice  of  their  intention  to  with- 
draw from  their  notice  to  treat,  offering  to  pay  the 
Plaintifis'  costs  of  suit  up  to  that  date;  but  the 
Piaintifb  declined  the  oner,  and  insisted  on  an 
answer,  which  was  filed. —  The  bill  was  then 
amended,  and,  as  amended,  prayed  for  a  declara- 
tion that  the  Defendants  were  bound  to  take  the 
whole  manufoctory : — Edd,  that  the  Defendants' 
notice  of  their  intention  to  apply  for  the  appoint- 
ment of  a  surveyor  did  not  amount  to  a  binding 
contract  by  them  to  take  the  property;  hence 
that  they  were  at  liberty  to  withdraw  their  notice 
to  treat;  and  specific  performance  as  prayed  by 
the  amended  bill  refused. — Marson  v.  London, 
Chaiham,  and  Dover  Eailway  Company  (Law  Rep. 
6  Eq.  101 ;  Ibid.  7  Eq.  546)  explained.  Gbiebson 
V,  Ghsshibb  Lines'  Committee       -         -       88 
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Bailuoay  Company  —  Po88e88ton  taken 


— Interest  on  CompenMation  Money."]  Interest  at  4 
per  cent,  is  payaole  by  a  railway  company  upon 
the  purchase  or  compensation  money  from  the 
time  of  their  taking  possession  of  the  land  under 
their  statutory  powers,  and  not  merely  from  the 
subsequent  period  of  a^^certaining  the  price  by  the 
verdict  of  a  jury.  Bhts  v.  Dabe  Yallet  Bail- 
way  COMPANT  -.  -  -  -        98 

CONDITIONS  07  SALB— Vendor  and  Purchcuer — 
Sale  under  the  Court — Rescinding  Contract — Re- 
turn of  Deposit — Dividends  produced  by  Invested 
Deposit.']  A  sale  in  Chambers  under  a  decree  in 
a  partition  suit  having  been  declared  invalid  on 
the  ground  that  the  sale  took  place  before  the 
certificate  in  answer  to  the  inquiries  directed  by 
the  decree  was  made: — Held,  that  the  vendors 
could  not  avail  themselves  of  a  condition  enabling 
them  if  nnwilling,  or  unable  for  any  reasonable 
cause  to  remove  or  comply  with  any  objection  or 
requisition  by  a  purchaser,  to  rescind  on  repay- 
ment of  the  deposit  without  interest  and  without 
costs  on  either  side ;  and  that  the  discharged  pur- 
chaser was  entitled  to  the  stock  arising  from  his 
depost,  which  had  been  paid  into  Court  and  in- 
vested, with  the  dividends  thereon,  or  the  actual 
amoxmt  of  deposit  and  the  produce;  with  costs, 
charges,  and  expenses.  Powell  v.  Powell  482 
CONFUOT   OF  LAWS— Marriage  settlement  of 

alien  in  England    -  -         -     884 

See  Alien's  Settlement. 
CONTBAOT  BT  AGENT — Vendor  and  Purchaser—- 
Instructions  to  procure  a  Purchaser  of  an  Estate — 
Estate  Agent — Authority — Specific  Performance.'] 
Upon  a  written  request  by  an  owner  of  freehold 
property  to  an  estate  agent  to  procure  a  purchaser 
for  it  and  to  advertuso  it  at  a  certain  price ; — Heldj 
that  the  estate  agent  had  no  authority  to  enter 
into  an  open  contract  for  sale,  and,  sembU,  that 
ho  had  no  authority  to  enter  into  any  contract  for 
sale.    Hameb  v.  Sharp        <-         •         -     108 


CONTRACT  NOT  TO  TENDER  -         -  426 

See  Agreement  not  to  tender. 

CONTRIBUTORT— Director's  qualidcation  868 
See  Dibeotob's  Qualifioation. 

—  Infant  transferee  -  -.         «     688 

See  Infant  Transferee. 

Set-off     -----     442 

See  Set-off  in  Windino-up. 

CONVERSION— 22ea2  Estate^Decree  for  Sale-- 
Sale  under  Decree.]  Where,  in  an  administration 
suit  asking  also  for  partition  of  real  estate,  the 
Court  directed  a  sale,  but  before  it  was  effected 
one  of  the  parties  interested  in  the  real  estate 
died:— ^eld,  that  the  estate  was  sufficiently  con- 
verted, and  the  estate  having  been  sold,  the  share 
of  the  deceased  beneficiary  passed  to  his  legal  per- 
sonal representative. — Steed  v.  Preece  (Law  Bep. 
18  Eq.  192)  followed.    Arnold  v.  Dixon  -     118 

GOPTRIOET  IN  BQOK-^Use  of  Name^Emphyer 
and  Agent — Injury  to  Employer's  Property— In- 
junction.]  The  Plaintiffs  had  purchased  the 
copyright  of  and  the  right  to  use  the  name  of  the 
Defendant  in  the  publication  of  a  work  called 
**  Beetons  Christmas  Annttal"  and  the  Defendant 
agreed  to  give  his  whole  time  to  the  service  of  the 
Plaintiffs,  and  not  to  engage  in  any  other  busi- 
ness:— Held,  that  the  Defendant  must  be  re- 
strained from  advertising  a  rival  work.  Ward  v. 
Beeton.  -----     807 

COPYRIGHT  IN  DESIGNS  —  Catalogue — Piracy 
—Copyright  Act  {5  dt  6  Vict.  o.  46)— Cfeirf*.]  A 
tradesman  who  employs  another  for  remuneration 
to  compile  a  book  of  designs  for  him  is  himself 
entitled  to  copyright  in  the  book.  A  book  in  the 
nature  of  an  advertising  catalogue  may  be  the 
subject  of  copyright. — Plaintiff,  a  cemetery  stone 
mason,  employed  and  remunerated  a  person  to 
collect  monumental  designs,  and  published  a  book 
containing  sketches  of  such  designs,  with  scarcely 
any  letter-press  -.—Held,  that  the  Plaintiff  had 
copjrright  in  the  book,  and  was  entitled  to  an  in- 
junction to  restrain  the  publication  of  designs 
copied  from  it— Cdbbett  v.  Woodward  (Law  Bep. 
14  Eq.  407)  commented  upon — Hotien  v.  Arthur 
(1  H.  &  M.  603)  followed.  Grace  v.  New- 
man     ------     08S 

COSTS — Administration  suit— Lapsed  share  of 
residue         -  -  -  -       77 

See  Marshalliko.    1.  ^ 

— •»  Appeal  partially  successful     -  -     26S. 

See  Costs  of  Appeal. 
Arbitration         -  -  -  -       14 

See  SuRXissiON  to  Arbitration.    1. 

Between  party  and  party        -         -     478 

See  Taxation  of  Com 

Lauds  Clauses  Act  —  Redemption  of  land 

tax 467 

See  Costs  under  Lands  Cladses  Act. 

Partnership  suit  — Neglect  to  render  ac- 
counts -  -  -  -  848 
See  Partnership  Aooounts. 

P2J^j  to  fraudulent  transaction         -     171 

See  Bankrupt  Defendant. 

Taxation  of       -  -         -  -     478 

See  Taxation  of  Costs. 

COSTS  OF  hSYBkL—BankrupUy—Ne%B  Grounds.] 
When  an  Appellant  succeeds  only  upon  a  ground 
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not  raised  in  the  Court  of  first  instanoe,  be  will 
have  to  pay  the  costs  of  the  original  h«iring. — 
Ex  parte  Habri».    In  re  James       *  -     258 

CN)8T8  UVDEB  LAHDS  CLA.TJ8XB  AffS—Bailway 
Company — Lands  taken  by  Company — Application 
of  Purchase  money — Redemption  of  Land  Tax — 
Vods — Land9  Clau8e$  Consolidation  Act,  1845  (8 
Viel.  c.  18),  M.  3,  69,  SO— Statutes,  Principles  of 
Constructiftn  of]  The  oosts  of  the  application  of 
the  purchase-money  of  lands  taken  oy  a  railway 
company  in  the  redemption  of  land  tax  are  pay- 
able by  the  company.  Jn  re  Bethlxm  Hos- 
pital   ------     467 

00nVB£L*8  FBB8— Taxation  of  costs  ~  Three 
counsel         -  -  -  -     478 

See  Taxation  of  Costs. 

COWn  COTJBT  APPEAL— Objection  not  raised 
in  County  Court     -  -  -     647 

See  AoQUiEBCEKCE  nr  Building. 

OOYXVANT— To  assign  future  patents  -  482 
See  Abbionmknt  of  Patent. 

To  secure  by  will— Charity      -  -   468 

See  MoBm  AiN. 
Usual  in  mining  lease    -         -  -   691 

See  Mining  Lease. 
CSEDITOE— Action  by— Debt  incurred  by  fraud 

—Bankruptcy  -  -        '-488 

See  Injunction  ik  Banxbuftot. 

—  Interest  on  debt — Coming  in  under  decree 
See  Interest  in  Cbeditor's  Suit.     [818 

-^—  Petition  in  winding-up  -  -  -   444 

See  Winding-up  Petition.    3. 

— ^  Representation  by— Prosecution  of  debtor 

[269 
See  Prosecution  under  Debtors  Act. 

CBOBS-BXAimrATIOir— Counsel's  fees  -  478 
See  Taxation  of  Costs. 


CBOWH— Title  to  foreshore   - 
See  Foreshore. 
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CU8T01C8  AKKUITT  AHB  BEHSVOLENT  FITHD 
— Provision  for  Claimants  under  Subscriber — Power 
of  Subscriber  to  mortgage — Succession  Duty — PrC' 
decessor  and  Successor — Mortgagor  and  Mortgagee 
^Succession  Duty  Act  (16  <fe  17  Vict,  c  51),  m.  2, 
17.]  The  Customs  Annuity  and  Benevolent  Fund 
was  established  by  Act  of  Parliament  for  the 
benefit  of  the  widows,  children,  and  other  relatixes 
of  officers  of  the  Cu&toms,  who  are  expected  to 
subscribe  an  annual  sum  to  it  out  of  their  salaries. 
By  the  Act  directors  were  appointed  with  power 
to  frame  rules  for  the  management  of  the  fund, 
with  a  discretion  to  admit  persons  other  than  re- 
latives of  the  subscribers  as  their  nominees  to  the 
benefit  of  the  fund.  It  was  also  enacted  that,  in 
order  to  insure  to  the  widows  of  the  subscribers, 
or  any  other  claimants  on  the  fund,  the  full  benefit 
intended  by  the  Act  as  an  alimentary  proTision 
for  the  widows  or  other  claimants  entitled  thereto, 
the  interest  of  any  widow  or  other  claimant  should 
not  be  assignable  without  the  consent  of  the  di- 
rectors.— Rules  were  drawn  up  which  provided 
that  one-tliird  of  the  portion  payable  on  tue  death 
of  a  subscriber  should  be  set  aside  for  his  widow, 
and  that  the  remainiug  two-thirds  should  be  sub- 
ject to  the  directions  of  the  subscriber  (to  be  given 
by  will,  or  codicil,  or  any  instrument  in  writing 


CUSTOMS  AJIJIUITV  AHS  BSHETOLSR  Tim 

— continued, 
signed  by  him  in  presence  of  an  attesting  witne« 
and  deposited  witn  the  directors  during  his  lifci» 
or  witltin  three  months  after  his  death,  and  which 
instrument  might  at  the  option  of  the  subscriber 
be  made  irrevocable),  and  should  be  applied  or 
paid  in  any  manner  or  proportion  which  he  might 
think  fit  for  the  benefit  of  his  widow,  children,  or 
relatives,  or  nominees  who  should  have  been  duly 
admitted  by  the  directors. — A  subscriber  to  the 
fund,  by  instrument  duly  executed  and  deposited 
with  the  dir»'tora,  irrevocably  assigned  two-thirds 
of  the  portion  payable  on  his  death  to  mortgagees 
to  secure  an  advance  made  to  him,  and  the  nMHi- 
gagees  were  duly  admitted  by  the  directors  as  his 
nominees : — Held,  that  the  mortgage  was  valid  as 
against  the  widow,  children,  and  relatyma  of  the 
subscriber  :—^efd,  also,  that  by  virtue  of  aect.  17 
of  the  Succession  Duty  Act,  fiie  interest  of  the 
mortgagees  in  the  fund  was  not  liable  to  sae- 
ces^ion  duty. — Attomey-Oeneral  v.  Ahdy  (1  H.  A 
C.  266)  distinguished.    In  re  Maclsaii's  Tbitsts 

[274 

DAMAGES— Light  and  air— Not  prayed  by  IhU 

See  Mandatory  Injunctiow.  [616 

DISSXTUBZ— Bond—  Kquities  between  OUigor 
and  Obligee — Becognition  of  Assignee."]  An  in- 
surance company  having  power  to  i^sue  bonds  and 
other  securities,  issued  to  8.  t^  bond  conditioned 
to  be  void  on  payment  to  him,  his  executors,  ad- 
ministrntors,  and  assigns,  of  £250  on  a  future  day. 
The  bond  was  assigned,  for  value,  to  B.,  and 
notice  of  the  assignment  given  at  the  office  of  the 
company  and  accepted,  but  the  assignment  was 
never  registered.  No  inquiry  was  made  as  to  the 
validity  of  the  instrument  before  B.  took  the  as- 
signment. Before  the  bond  fell  due  the  company 
went  into  liquidation  : — Heldj  on  an  application 
by  B.*s  executors  to  prove  a^inst  the  company, 
tliat  the  company  haa,  by  accepting  notice  of  the 
assignment,  precluded  themselves  from  setting  up 
against  the  assignee  equities  between  them  and 
the  original  obligor  attaching  to  the  instmment 
itself. — Athenxum  Life  Assurattee  Society  v.  Podey 
(1  Giff.  102:  3  De  G.  &  J.  294)  observed  upon. 
In  re  Hebculks  Inbubancb  Company.  Bbcnton*s 
Claim     -  - 

DEBT— Payment  of —Advancement  clause 
See  Advancement.    1. 

Payment  of — Lapsed  share  of  residue  -     77 

See  Mabshallinq.    1. 

Petitioning  creditor       -  -  -  444 

See  Winding-up  Petition.    3. 


DIOSXE— Sale  by  Courts-Conversion         -   116 
See  CoNvEBSiON. 

DEDICATIOir  OF  EIOHWAY-- I7s8r— in/emip- 

tions — Street — ^*  Highway  repairable  by  tlie  In- 
habitants at  large*'—  General  Highvay  Act,  1835 
(5  d;  6  WiU.  4,  c.  50),  ss.  23, 62—Publie  Eeaiik  AdL, 
1848  (11  d- 12  Vict.  e.  68),  s.  G9— Public  HeaUk  Ad 
U848)  Amendment  Act,  1852  (15  A  16  Vict  e.  42, 
s.  13.1  In  January,  1850,  the  owner  in  fee  of  a 
plot  of  land  near  a  town  demised  the  coals  under 
it  for  six  years,  to  K.,  the  owner  in  fee  of  the 
adjoining  land ;  and  in  the  lease  was  an  agreement 
that  a  street,  to  be  called  Union  Street,  should 
within  five  years  be  made  across  the  land  undi« 
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DEDICATIOV  07  HIGHWAY— oonfinited. 

irhich  the  coal  lay  and  K.*9  land ;  that  a  sewer 
shoald  be  made  nnder  snch  road ;  that  the  lessor 
and  lessee  should,  at  their  own  cost,  constmct 
and  repair  so  much  of  the  said  road  and  sewer  as 
fihouid  extend  alon^  their  respective  lands ;  and 
tbat  the  road  should  be  used  as  a  public  road  for 
all  purposes  for  ever  thereafter,  and  should  be 
maintained  by  each  of  the  parties  so  far  as  the 
same  should  extend  over  his  land,  until  the  same 
should  be  adopted  by  the  surveyor  of  highways. 
The  road  and  sewer  were  never  made,  and  there 
was  no  dedication  of  a  highway  to  tlie  public  by 
notice  nnder  the  Highway  AeL  A  bricktield,  and 
afterwards  (in  1851)  a  colliery,  were  opened  on 
K.*8  land,  and  gaps  were  opened  through  which 
access  was  obtainea  to  the  premises  for  carts  and 
foot-passengers.  In  1869  posts  and  chains  were 
placed  across  one  of  the  openings,  but  after  a  few 
months  the  chains  were  removed.  In  1870  K.*8  ■ 
land  was  sold,  and  in  1871  conveyed  to  the  Plain-  ! 
tiff  in  fee,  and  in  1872  the  Local  Board  of  Health  | 
cnlled  upon  him  to  sewer  and  pave  the  alleged  ' 
Ktrect  under  the  Pvblie  Health  Act,  1848  .—Held, 
that  the  agreement  in  the  expired  list  had  been 
abandoned  and  could  not  be  enforced ;  and  that  it 
did  not  amount  to  a  dedication  of  a  right  of  way 
to  the  public. — Circumstances  which  will  be  held 
to  amount  to  an  interruption  sufficient  to  prevent 
a  public  right  of  way  being  acquired  by  user. — 
Public  highways  are  genemlly  repairable  by  the 
public ;  and  an  owner  of  land  in  the  suburb  of  a 
town  who  allows  the  public  to  pass  over  his  land, 
hut  who  does  not  make  a  road  at  his  own  expense, 
nor  propose  to  dedicate  a  highway  to  the  public 
by  notice  under  the  Highvjay  Act,  nor  undertake 
to  keep  the  road  in  re()air  for  twelve  months  with 
a  view  of  throwing  the  future  care  and  expense 
of  the  highway  on  the  surveyor  and  the  general 
rate  under  the  same  Act,  is  not  liable  to  be  com- 
pelled to  sewer  and  pave  the  road  as  a  sireet 
under  the  69th  section  of  the  PMic  Health  Act, 

1848.     HfiALXT  V.  COBFORATION  OV  B^TLET     876 

DEXTJBSEB— Winding-up  petition  -  -   416 

See  WiNDiNO-DP  Petition.    2. 

DEPOSIT — Money  with  merchant  —  Reduction 
into  possession  ...   869 

See  Wife's  Chose  in  Action. 

DEPOSIT  NOTES— Will-'*  Securities  for  money" 
See  **  Securities  for  Monet.*'  [S^ 

DEPUTY  BEQISTKAB— Bankruptcy— Authority 
of        -  -  -  -  -     62 

See  Petition  for  Adjudication.    1. 

DESOBIPTION07  LEGATEE— *<  My  housckeepr  " 
— Mistake  in  name   -  -  -    381 

See  Mistake  in  Will. 

DESIGEATIOK-Existing  fund— WiU         -   601 
See  Legacy,  Specific  or  Gi:.NERAL. 

DESIOHB— Copyright  in         -  -  -   688 

See  Q)PYRiaHT  in  Designs. 

DEVISE— Specific— Apportionment  -  -   871 

See  Apportionment. 


Specific —Marshalling  assets     - 

See  Marshalling.    2. 

DISECTOB'S  QUAUFICATIOE  —  Company  — 
Winding-^p — Contributory.']  By  a  privnto  Act  of 
Parliament,  which  incorporated  the  Companies 


DIBECT0E*8  ^UAXIVIOATIOE— eonftntied. 

Clauees  Act,  1845,  it  was  enacted  that  jP.,  and 
certain  other  persons  named,  and  all  other  persons 
who  had  alrecldy  suhscribed,  or  should  thereafter 
Bul»cribe,  to  the  undertaking  should  be  united 
into  acompany  for  the'purposes  therein  mentioned ; 
that  the  number  of  directors  should  be  six ;  that 
the  qualification  of  a  director  should  be  the  pos- 
session in  his  own  right  of  fifty  shares ;  that  F. 
and  certain  other  persons  should  be  the  first 
directors  of  the  company,  and  should  continue  in 
office  until  t)ie  first  ordinary  meeting,  and  that 
at  that  meeting  the  shareholders  might  either 
continue  in  ofilce  the  directors  appointed  by  the 
Act,  or  any  of  them,  or  might  elect  a  new  body  of 
directors,  or  directors  to  supply  the  place  of  those 
not  continued  in  ofiSce,  the  directors  appointed  by 
the  Act  being,  if  Qualified,  elipble  for  re-election. 
— F,  acted  as  a  airector  until  the  first  ordinary 
meeting,  which  was  held  in  April,  1867.  At  that 
meeting  he  retired  from  office,  and  never  after- 
wards had  anything  to  do  with  the  company.  He 
never  applied  for  any  shares,  nor  wera  any  ever 
allotted  to  him,  nor  was  he  ever  placed  on  the 
register  of  shareholders.  In  May,  1874,  the 
company  was  ordered  to  be  wouna  up; — Held, 
that  F.  must  lie  settled  on  the  list  of  contributories 
for  fifty  shares.  In  re  Temb  Valley  Railway 
Company.    Forbes*  Case     ...     868 

DI8GEAS0E  IE  BAEKEUFTCT— Close  of  liquida- 
tion— Resolution  of  creditors  -  846 
See  Close  op  Liquidation. 

DI8C0VEBT  07     SANKETJPrS    FEOPEETT— 

Summons /or  Examinaiion — Service — High  Bailiff 
of  County  Court—Bankruptcy  Act,  1869  (32  &  :^8 
Vid.  e.  71',  8.  ^Q—Banhruptcy  Bulee,  1870,  rr.  58, 
166, 167. 171.]  The  Judge  of  a  County  Court  has 
a  discretion  to  direct  whether  a  summons  for  ex- 
amination under  sect.  96  of  the  Bankruptcy  Act, 
1869,  shall  be  served  by  the  solicitor  of  the  person 
applyin<2r  for  it,  or  by  the  High  Bailiff  of  the  Court. 
Ex  parte  Bou.and.    In  re  Holdbn  -     181 

DIBTBEB8  AVTEE  WIB'DISQ'JIF  —  Company- 
Companies  Act,  1862  (2.')  A  26  Viet.  o.  89),  6$.  87, 
163.J  A  distress  levied  by  a  creditor  of  a  company 
in  course  of  winding-up  by  or  nnder  the  supervision 
of  the  Court,  after  the  commencement  of  the  wind- 
ing-up, is  void. — Seeus.  if  the  distress  U  levied  by 
a  pnrty  who  cannot  prove  in  the  winding-up. — In 
re  ExhaU  Coal  Mining  Company  (4  D.  J.  &  S.) 
877)  and  In  re  Lundy  Granite  Company  (Law 
Rep.  6  Ch.  462)  discussed.  In  re  Traders'  North 
STArFORDSHiRB  Carryino  Comfany.  Ex  parte 
North  Btaffordsrire  Railway  Company  -     60 

DIVES8I0E07  WATEE— i^tpartan  Owner— Part 
of  Stream— Waterworks  Clauses  Art,  1847  (10  A  11 
Vict.  e.  17),  8.  6^  Lands  Clauses  Consolidation  Act, 
1845  (8  Viet.  o.  18),  se.  \B,  84,  85,  68.]  The  ab- 
straction by  a  waterworks  company  of  water  from 
a  strenm  for  the  purposes  of  the  undertaking  does 
not,  under  the  6th  section  of  the  Waterworks 
Clauses  Ad,  1847,  entitle  a  riparian  owner  below 
to  require  the  company  to  treat  for  the  purchase 
of  his  portion  of  the  stream,  but  only  entitles  such 
riparian  owner  to  claim  compenisation  under  the 
68th  section  of  the  Lands  Clauses  Consolidation 
Acty  1845,  for  the  stream  being  injuriously  af- 
fected.   BcsH  r.  Trowbridge  Waterworks  Om- 

PANY       -  -  -  -  -  -       891 
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filYOBCS— Forei^— Turifcey  •  -     884 

See  Alien's  Bettlemknt. 

SOOUXENTS-Production  of  -  -       88 

See  Pboduotiov  of  Documents. 

DOw JUL  —  Freehendi — General  Devite  of  Real 
Estate— Deviee /or  Benefit  of  Widow — Dower  Act 
(3  <fe  4  Will  4,  e.  105),  m.  4. 9—WiU$  Acta  (1  Vict. 
c  26),  M.  2,  3.1  A  testator,  by  his  will  (made  in 
1861),  deyised  all  hid  real  estate  and  bequeathed 
bis  personal  estate  to  trastees  upon  trasts  for  sale 
and  oonveraion ;  and  he  directed  his  trustees,  out 
of  the  proceeds  of  such  sales,  to  pay  his  debts  and 
funeral  and  testamentary  expenses,  and  to  inveit 
the  surplus  as  therein  mentioned,  and  out  of  the 
inoome  of  the  investments  to  pay  an  annuity  to 
his  widow,  and  subject  to  such  annuity  to  sttnd 
possessed  of  tiie  investments  upon  trusts  for  the 
oenefit  of  his  children.  The  testator  (who  had 
married  after  the  Dower  Act  came  into  operation) 
died  entitled  to  freeholds  and  copyholds  which  he 
had  purchased.  The  conveyances  of  the  freeholds 
were  not  made  to  uses  to  bar  dower,  nor  did  they 
contain  any  declaration  against  dower.  The 
copyholds  had  not  been  surrendered  to  the  uses  of 
liis  will : — Held,  that  the  widow  was  barred  of  any 
right  to  dower  both  by  sect.  4  and  by  sect  9  of  the 
Dower  Act  i—Held^  also,  that  she  was  deprived  of 
any  right  to  freebench  by  virtue  of  sect.  3  of  the 
Wm  Act.— Dicta  in  Rowland  v.  CtUhberteon  (Law 
Rep.  8  Eq.  466)  dissented  from.  Laoet  v.  Hill. 
Lbnet  17,  Hill  -         -         -         -     846 

DRAWnfOa— Charges  for    -         -  -     478 

See  Taxation  of  Goers. 

EAST  INDIA  COXFAHT— Bights  of— Kingdom  of 
Oudh  -         -  -  -     609 

See  Sovereign  Act  of  State. 

SJTJSDEM  ORHKitlfl — ^Doctrine  of— Advancement 
clause  -  -  -  -     166 

See  Advakceuent.    1. 

SHJOTKEHT  HT  SPECIE—  WiU—Tenant  for  Life 
and  Remainderman — Leaiehold  CoUieriee — Profits, 
how  to  he  enjoyed,']  A  testator,  seised  of  real  es- 
tate, and  possessed  of  leasehold  collieries  which  he 
was  working,  by  his  will  devised  all  his  real 
estate,  **  and  also  "  all  his  leasehold  estates,  ^  and  " 
all  his  '*  goods,  chattels,  and  credits"  to  three 
trustees,  so  that  they  should  have  the  legal  estate, 
upon  trust,  as  to  one  moiety  for  his  married 
daughter  fur  life  (not  to  her  separate  use),  then  to 
her  husband  (one  of  the  trustees)  for  life,  then  to 
her  first  son  absolutely ;  and  as  to  the  other  moiety 
for  his  only  other  child,  an  unmarried  daughter, 
for  her  separate  use  for  life  (without  rertraint 
upon  anticipation),  then  to  her  children,  and  in 
defiault  (which  happened),  upon  the  trusts  of  the 
other  moiety.  He  empowered  the  married 
daughter,  and  her  husband,  and  also  the  un- 
married daughter,  to  appoint  portions  to  be  raised 
and  paid  out  of  his  **  said  real  and  personal  estates 
respectively."  He  empowered  the  unmarried 
daughter  to  appoint  any  part  not  exceeding  one 
half  of  the  "rents,  issues,  and  profits,  interest, 
dividends,  and  annual  income'*  of  her  moiety 
daring  the  lifetime  of  any  husband  for  his  use. 
Tlie  trustees  were  empowered  to  '*  levy  and  raise 
and  pay  and  apply  "  for  advancement  any  part  or 
parts  of  the  moieties ;  and  to  pay  and  apply  tuoh  ' 


SVJOTlfXIlT  IV  SPECIE— ctmltiMiMi. 

part  as  they  should  think  fit  of  ''the  income  and 
annual  produce  "*  for  maintenance.  Ue  gare 
power  to  the  trustees  to  lease  *'  all  or  any  part '  of 
his  "said  freehold  or  leasehold  estates*'  ftf 
twenty-one  years ;  to  "  alter,  vary  and  tranapoae" 
the  "  state  of  investment  of  the  property,*'  prorided 
that  the  same  should  consist  of  **  real  estate,  se- 
curities upon  real  estate,  or  sharea  in  the  poblie 
funds,"  for  which  purpose,  and  also  for  the  pur- 
pose of  "  raising  "  such  sums  of  money  as  it  mi«:ht 
become  "  necessary  to  raise  in  pursuance  of  the 
powers,"  to  **  sell  and  convert  into  money  *'  all  or 
any  part  of  the  ^  said  trust  estates,"  or  to  mort- 
gage the  same.  He  then  empowered  the  trustees, 
"  in  case  they  shall  deem  it  beneficial  so  to  do," 
to  continue  the  collieries  and  either  to  increase  or 
abridge  the  business  thereof,  and  all  losses,  cocts, 
charges  and  expenses  of  carrying  on  the  basiness 
should  be  "  borne,  paid,  and  defrayed  "  out  of  hia 
"  real  and  perbonal  estate,"  and  also  to  procure 
any  lease  of  the  collieries  to  be  renewed,  aod  to 
continue  the  business  after  such  lenewai— The 
testator  died  in  1834.  The  son-in-law  was  the 
sole  proving  executor,  and  was  the  only  acting 
trustee  until  the  marriage  of  the  aiimarried 
daughter  in  1835,  shortly  after  which  date  her 
husband  was  appointed  co-truatee.  The  trustees 
continued  and  enlargt^i  the  colliery  business  for 
thirty-seven  years,  taking  leases  of  additioosl 
collieries,  making  large  profits,  and  grentlj  in- 
creasing the  value  of  the  plant — ^Upon  suit  by  tbe 
eldest  son  of  the  elder  daughter,  claiming  to  have 
the  profits  over  £4  per  cent,  on  the  value  of  the 
collieries  at  the  deam  of  the  testator  capitaliM 
and  mode  to  form  part  of  the  estate  :—Edd^  that 
there  were  suflScient  indications  of  intention  in 
the  will  to  exclude  the  operation  of  the  rale  in 
Howe  V.  Lord  Dartmouth  [7  Yes.  137),  and  that 
the  tenants  for  life  were  entitled  to  the  enjoyment 
in  specie  of  the  produce  of  all  the  colheries. 
Thubsbt  V,  Thubsbt  -         -         -        -    J96 

EQUITABLE  ASSIOHXEHT— Cheque  -  74 
See  Cheque. 

EQiriTT  TO  A  SE^TLEMEHT—Sepeiation  deed- 
Return  to  cohabitation  -  -  N9 
See  Sefaaation  Deed. 

ESTATE  AOEHT — Instructions  to  procure  a  pa^ 
chaser  -  -  -         -    108 

See  Contract  bt  Agent. 

ESTOPPEL— Obligor  of  bond— Invalidity  -  30S 
/See  Debentube. 

SVIDEHCE— Adjudication  of  bankraptpy  •  ^ 
See  Petition  fob  Ai>jm>iCATiO!r.    1. 

—  Appeal — Not  used  at  original  hearing  tW 
See  fiANKBrPTOT  Aphcal.    1. 


ICarriage — Reputation 

See  EviDENOi  of  Habbuge. 

Title  to  foreshore 
See  FoBESHOBE. 
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EYIDEHOE  OP  XABBIAOE— Pf^Mnwd  Marriage 
^Divided  RetnUe^Preponderanee  of  Svidewtt- 
Conduct  of  WUneeeee,^  A  marriage  may  be  es- 
tablished by  preponderating  repute  and  by  eon- 
duct  even  though  the  repute  bo  oivided.  Ltlb^ 
Ellwood         •         •         -         -        -     •• 
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•KTAnngATTfty — ^Bankrapicy — Service  of  Bum- 

-  mons-  -  -  -  -     181 

See  DiBCOYBRT  OF  Bankbvft'b  Pbopbbtt. 

SXEOUnOH  C&'EDTIQiBr— Trade  Debtor—Seizure 
and  Sale— Notice  of  prior  Act  of  Bankruptcy — 
Execution  levied  after  Sale  under  prior  Execution 
hy  the  same  Creditor — Bankruptcy  Act,  1869,  m.  6 
(^eub-s.  5),  11,  87,  95.]  A  creditor  issued  execu- 
tion against  a  trader  for  a  debt  above  £50.  After 
the  goods  seized  by  the  sheriff  had  been  sold,  the 
same  creditor  issued  another  execution  a^iiuinst  the 
debtor  for  another  debt  above  i.50.  The  goods 
seized  under  the  second  execution  were  sold,  and 
the  mon^  produced  by  the  sale  was  paid  over  to 
the  creditor,  the  sheriff  liaving  had  no  notice 
within  fourteen  days  from  the  sale  of  any  bank- 
ruptcy petition  against  the  debtor.  Aftevwards 
the  debtor  was  adjudicated  a  bankrupt  upon  the 
act  of  bankruptcy  committed  by  the  seizure  and 
sale  under  the  first  execution.  The  money  pro- 
duced by  the  first  sale  was  not  paid  to  the  creditor 
till  after  the  sale  under  the  second  execution  : — 
Held,  that,  though  it  was  not  proved  that  the 
creditor  had,  when  the  sale  took  place  under  the 
second  execution,  any  actual  knowledge  that  the 
sale  had  been  made  under  the  first,  he  must  be 
deemed  to  have  had  notice  of  the  proceedings 
under  his  own  execution,  and  must  therefore  re- 
fund the  money  produced  by  the  second  execution. 
ICx  parte  Dawes.    In  re  HrsBAND  -  -     488 

Leave  to  proceed  after  winding-up    -     5N)8 

See  Leayk  to  fbooebd  aftxb  Windino- 


UP. 


EZXCUTO&^Bight  of  retainer 

See  Bbtaikeb  bt  Exeoutob. 
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TIKE  nreUEAFCS— Misdescription  of  buildings 

See  MiSSTATBUEKT  IN  POLIOT.  [485 

70BSCL08UBE  SXTIT— Pro  con/e«M>~6ervice  of 
decree'       -         -  -         48, 49,  n. 

See  Pbo  Gonfesso.    1,  2. 

TOBEIGH  DIYOBGB—Alien  and  British  subject 
See  Alien's  Settlement.  [884 

70BEIOH  OOVEBKICEHT— Loan  by        -        88 

See  Pboduction  op  Doccments. 

FOBEION  JUBOHEHT— Proo/  against  Eetate  of 
Deceased  Debtor — Administration  in  England.'] 
Where  judgment  had  been  obtained  in  a  tbreign 
Court  by  the  foreign  administrator  of  a  creditor 
against  an  English  debtor  who  had  sinee  died, 
and  whose  estate  was  being  administered  in 
England: — Held,  that  the  foreign  administrator 
could  prove  without  taking  out  English  adminis- 
tration to  his  intestate.  In  re  Macnichol. 
Macnichol  v.  Macnichol  -         -        81 

FORESHORE—  Treepaeter  —  Posaesiory  Title— 
Adverse  Title  of  Croum — Evidence.']  A  possessory 
title  sufiScient  against  a  trespanser  may  be  estab- 
lished by  persons  claiming  foreshore,  without 
producing  evidence  sufficient  to  displace  the  title 
of  the  Grown.  In  a  suit  against  a  tre^ipadser  by 
persons  claiming  title  to  foreshore  and  giving 
evidence  of  acts  of  ownership  in  support  of  their 
title,  it  is  not  open  to  the  Defendant  to  prove  any 
acts  of  ownership  by  the  Crown  except  such  as 
can  be  shewn  to  have  been  done  with  the  know- 
ledge of  the  Plaintiffs.    Queen  Elizabethy  by  royal 


FORESEORS'-conittittec?. 

letters  patent,  granted  to  the  Corporation  of 
Hastings  certain  lands  in  and  about  Hastings, 
which  were  liable  to  forfeiture,  as  being  affected- 
by  superstitious  uses,  and  had  been  previously 
concealed,  and  '*  all  that  her  parcel  of  larid  and 
her  hereditaments  called  the  Stone  Beaehe  with 
the  appurtenances  in  Hastings  aforesaid,  in  her 
said  county  of  Sttusez,  and  aU  messuages,  houses, 
edifices,  and  buildings  whatsoever,  with  tiieir 
appurtenances,  in  and  upon  the  aforesaid  parcel 
of  land  called  the  Stone  Beaehe**  :—Held,  (1)  that 
there  was  no  presumption  from  the  language  of 
the  grant  against  the  extension  of  the  grant  to 
the  part  of  the  beach  below  high-water  mark  ; 
(2)  that  inasmuch  as  it  appear^  that  the  ex- 
pression *•* Stone  Beach**  was  now  applied  to  the 
entire  part  of  the  beach  covered  with  shingle, 
which  extended  below  as  well  as  above  high -water 
mark,  and  that  the  inferior  boundary  called  the 
'*  Stone* s  Foot^**  was  liable  to  vary  according  to 
the  state  of  the  wind  and  tide,  the  whole  present 
foreshore,  whether  now  shingle  or  sand,  must,  as 
against  a  person  not  claiming  any  title  in  him- 
self, be  presumed  to  be  included  in  the  grant. — 
Injunction  granted  accordingly  to  restruin  the 
deposit  of  earth  on  the  sand  below  the  Stones  Foot. 

COIIFOBATION  OF  HASTINGS  V.  IVALL  -       558 

FORBST—Waste  of    -  -  -  *     184 

See  Waste  op  Fobest. 

FORFEITTJRE    CLAUSE  —  Mining  lease— Usual 
clauses  ....     591 

See  Mining  Lease. 

FRAUD — Debt  incurred  by — Bankruptcy — Action 
by  creditor    -  -  .  -     486 

See  Injunction  in  Bankbuftcy. 

FRAUDS,  STATUTE  OF — Part  Performance — 
Possession— Agreement  to  aUow  OcciuMtion  for 
Life — Making  good  Bepreseiitation.]  The  Statute 
of  Frauds  cannot  be  pleaded  to  a  verbal  agree- 
ment to  allow  the  occupation  of  a  leasehold  house 
fur  life  on  payment  merely  of  ground  rent,  rates, 
and  taxes,  if  there  has  been  a  part  performance  by 
possession  under  the  agreement  ana  the  agreement 
nas  affected  the  mode  of  living  of  the  occupying 
party. — Loffus  v.  Maw  (3  Giff.  592)  approved  of. 
C0LE8  D.  ftliKINGTON   -  -  -  -      174 
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Promissory  Note — Verhal  Promise  of 


Indemnity — Liability  undertaken  at  the  Bequest 
of  Another.']  A.,  at  the  request  of  and  on  a  verbal 
offer  by  B.  to  indemnifv  him  against  loss,  joined 
with  C.  in  a  joint  and  several  promissory  note 
which  he  was  afterwards  compelled  to  pay: — 
Held,  that  the  offer  to  indemnify  A.  was  not  an 
agreement  within  the  Stalute  of  Frauds,  and, 
therefore,  need  not  be  in  writing,  and  that  A., 
having  afterwards  become  the  executor  of  B., 
was  entitled  to  retain  the  amount  paid  by  him  on 
the  note  as  a  debt  due  to  him  from  B*s  estate. 
Wildes  v.  Dudlow    -         -         -         -     198 

FRAUDULEKT    DEBTOR  —  Prosecution    under 
Debtors  Act-         -         -  -     869 

See  Pbosbcution  undbr  Debtobs  Act. 

FREEBEKGH  -  -  -  -  -     846 

See  DowEB. 

GENERAL  ORDER  IV  OHAHOERT,  1841,  Rule  10 
See  Intebest  in  Crsoitob's  Suit.   [816 
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GSHZRAL   ETJLE8   IK   BAHXBVPTOT,  1870— 
Bales  1. 3,  86, 37    -  -  -       62 

See  Petition  fob  Adjudioatiok.    1. 

Rules  58, 166, 167, 171  -  -     181 

See  DiflCovBBT  of  Bankbupi-'s  Pbopebtt. 

-— Rules  61,  65,  266  -  -  -     441 

Ibee  Petition  for  Adjudication.    2. 

Rules  139,  803-305       -  -  -     246 

8e^  Close  of  Liquidation. 

Rule  143  -  -  -  -     266 

See  BANKBrpTCT  Appeal.    2. 

Rules  279,  285,  288,  295  -  -     266 

See  Joint  and  ISepabate  Estates. 

Rules  311,  318   -  -  -  -     261 

See  Tbusteb  in  CJomposttion. 

OUT  AT  TWrnm-JFrrE—WtU-ConMruetian— 
— Vedinq--Gift  of  ItUermediate  Income  for  Maintt- 
nance — Diecretionary  Potcer — Bemolenese.']  A  tes- 
tator directed  bis  trustees  to  raise  a  sum  of  £15,000, 
Rud  after  the  determiiiatioii  of  several  prior  life 
interests  given  to  T.  and  bis  widow  to  divide 
and  tntnsfer  one-fifth  of  the  fund  to  and  amongst 
the  cliildren  of  T.  equally  as  and  when  they  should 
respectively  attain  the  age  of  twenty-five  years, 
applying  from  time  to  time  the  income  of  the  pre- 
sumptive share  of  each  child,  or  so  much  thereof 
as  the  trustees  for  the  time  being  might  think  fit, 
fnr  his  and  her  maintenance  and  education  until 
such  share  should  become  payable  as  aforesaid ; 
but  if  T.  should  leave  no  children  him  surviving, 
or  if  he  should,  and  they  should  all  die  before 
attaining  the  age  of  twenty-one  years,  then  to  pay 
and  transfer  the  said  fifth  pert  to  the  other  per- 
sons therein  referred  to  i^neld^  that  tlie  children 
of  T.  took  vested  interests,  and  consequently  that 
the  gift  to  them  laas  not  void  for  remoteness. — 
J*uhford  V.  Bunter  (3  Bro.  C.  C.  416)  and  In  re 
Aahmore'e  Trusts  (Law  Bep.  9  Kq.  99)  dissented 
from,  and  not  followed.    Fox  v.  Fox         -     286 

GIFT  FEB  CAPITA  OB  PEB  STISFES— TTtT/— 
Cimstruction — Gift  to  Children  and  Grandchildren.'] 
A  testator  gave  the  residue  of  his  real  and  per- 
sonal estate  unto  his  two  sons  and  three  daughters 
by  name,  and  to  the  children  bom  of  the  body  of 
his  daughter  E.y  deceased,  and  the  children  born 
of  the  body  of  his  daughter  X.,  deceased,  to  be 
divided  among  them  in  equal  shares  and  propor- 
tions. One  of  the  deceased  daughters  had  five 
children,  and  the  otiier  had  two  children  : — Beld, 
that  the  residue  must  be  divided  in  twelfths  be- 
tween the  five  surviving  children  of  the  testator 
and  the  seven  children,  per  capita,  of  the  two  de- 
ceased daughters.    Patne  v.  Webb 


EBIB— Agreement  not  to  contest  will      -     827 
See  Agreement  not  to  contest  Will. 


EIGE-WATEB  KABK 

See  Foreshore. 
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EI6HWAT— Dedication  of 

See  Dedication  of  Highway. 

EVSSAin)  AKD  WIFE— Alien  married  to  British 
subject — Foreign  divorce  -     834 

See  Alien's  SKTTLtMENT. 

—  Dower      -  -  -  -  ^     848 

See  DowBK. 


EUSBAVB  AHD  wltjs — continued. 

Restraint  of  marriage  -  -     631 

See  Restraint  of  Marriage. 

Separate  estate — Married  Women's  Property 

Act 286 

See  Married  Women's  Pbopebtt  Act. 

Separation  deed  -  -  -     539 

See  Separation  Deed. 

Wife's  chote  in  adion — Redaction  into  pos- 
session -  -  -  - 
See  Wife's  Chose  in  Action. 

Wife's  equity  to  a  settlement 

See  Separation  Deed. 

Will  of  married  woman  -  -     487 

See  Administkation  Scvmons. 

INCL06UBE— Waste  of  forest  -  -     184 

See  Waste  of  Foreot. 

IKCOMPLETE  QJYT— Intended  Transfer  of  Pro- 
perty^Dedaraiion  of  Trud,']  Testator,  who  was 
the  owner  of  a  share  in  a  colliery,  on  the  11th 
of  February,  1865,  wrote  to  the  Plaintiff,  his 
daughter,  as  follc»ws  : — '*  I  have  another  present 

to  make  shortly,  one  share  of  Rvhope  CoUiery 

and  you  may  now  coni>ider  that  yon  have  this 
yourself  from  2nd  January  to  receive  dividends 
upon.  I  am  also  giving  to  Sarah  one.  the  same." 
On  the  17th  he  attended  a  meeting  of  shareholden 
in  the  colliery,  and  signed  the  following  entry 
in  the  minute  tx)ok  :— '^That  Mr.  N.'s  (his  own) 
^*  proposition  of  transferring  two  of  his  shares  to 
the  parties  undernamed  be  agreed  to,  vis."  (the 
Plaintiff  and  her  sihter).  It  was  admitted  tl.at 
this  signature  was  not  sufficient,  according  to  iiie 
regulations  of  the  deed  of  partnership,  to  pass  the 

Eroperty  in  the  shares.  On  the  2.')th  of  February 
e  again  wrote  to  the  Plaintiff  :~**  I  have 
arranged  and  made  all  right  with  the  shares 
for  you  and  Sarah,  and  dividends  will  be  sent 
from  2nd  January."  On  the  4th  of  March  the 
testator  wrote  to  the  Plaintiff : — ^'^Next  meeting 
(private)  we  will  be  enabled  to  make  another 
dividend,  when  you  and  Sarah  will  be  iaformed." 
On  the  16tli  of  March  he  sent  the  Plaiatiff  a 
cheque  for  the  first  dividend,  with  a  letter  thus : — 
**  Herewith  I  enclose  cheque  for  £37  lOt.,  wh'ch 
you  can  receive  at  the  bank  ....  first  dividend 
made  this  day."  On  the  18th  of  Bfarcli  he  again 
wrote  to  the  Plaintiff,  a^  follows :— -**  I  have  yours 
in  reply  to  the  receipt  of  dividend — long  may  you 
live  to  enjoy  it;**  and  in  the  same  letterf  after 
referring  to  the  meeting  of  the  17th  of  Janoaiy. 
he  further  said : — **  Well,  when  I  got  in,  1  openly 
at  once  asked  the  question  in  the  presence  (if** 
(four  persons  whom  he  named),  **  I  was  about  to 
give  to  my  two  daughters  one  share  each,  and 
which  is  the  way  to  do  it  ?  They  were  all  pleased. 
It  was  entered  in  the  minutes  of  the  book^ : — 
Held,  that  the  above  expressions  in  letters,  signa- 
ture of  minute,  and  gift  of  dividend,  did  not 
amount  to  a  declaration  by  the  testator,  nor  to 
proof  of  an  intention  and  determination  on  his 
pert,  that  he  would  hold  the  shares  for  the  Plain- 
tiff; but  that  the  testator,  having  the  desire  and 
intention  that  she  should,  from  and  after  the  11th 
of  February,  1865,  have  the  shares  as  her  pro- 
perty, failed  to  fulfil  that  desire  and  complete 
that  intention.    HEAiiTLEY  v,  Nicholson  - 
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nrCBEA8E  07  CAFITAI.  07  C0MPAHT--a7m- 

pany — Memorandum  of  A$8nciation — Articles  of 
Association — Powers  of  Company  —  Incre€ue  of 
Capital— Preference  Shares — Companies  Act,  1862 
(25  &  26  Vid.  e  89).  s.  12.]  If  the  memonin<lum 
and  articles  of  association  of  a  company  are  silent 
on  the  subject,  it  is  an  implied  condition  that  the 
shareholders  are  entitled  to  rank  equally  as  regards 
dividend,  without  preference  or  priority  between 
themselves ;  but  sucli  implication  will  be  rebutted 
if  the  articles  of  association,  contemporaneous  with 
the  memorandum,  contain  clear  provisions  as  to 
the  preference  or  priority  of  classes  of  shares. — The 
memorandum  of  association  of  a  company  incorpo- 
rated under  the  Companies  Ad^  1862,  declared 
that  the  capital  was  £2.700,000,  divided  into 
135,000  shares  of  £20  each.  It  was  provided  by 
the  articles  of  association  that  tiie  directors  might, 
with  the  sanction  of  a  special  resolution  of  the 
company  previously  given  in  general  meeting, 
increase  the  capital  by  the  issue  of  new  shares, 
such  increase  of  capital  to  be  made  in  such  man- 
ner, tu  such  amount,  and  to  be  with  and  subject 
to  such  rules,  regulations,  privileges,  and  condi- 
tions as  the  company  in  general  meeting  should 
think  fit : — Held,  on  demurrer,  that  special  resolu- 
tions authorizing  an  increase  of  the  capital  by  the 
i&iQing  of  preferred  shares  were  not  in  excess  of 
the  powers  of  the  company. — Button  y.  Scarborough 
Cliff  Hotd  Company  (2  Dr.  &  Sm.  514,  521 ;  4  D. 
J.  &  S.  672)  distinguished.  Habrison  v.  Mexican 
Railway  Company     -         -         -         -     358 

IKDEKHITY— Agreement  for— Statute  of  Frands 
See  Fbauds,  Statute  of.     2.  [198 

IKBIA— Secretary  of  State  for— Kingdom  of  (hidh 
—Jurisdiction         -  -  -     609 

See  SovEBKiGN  Acrr  of  State. 

IH7AHT  TBAKS7EBEE  —  Company  —  Winding- 
up — Contributory.']  W.  A.  B.  purchased  shares  in 
a  company,  and  paid  for  them,  but  took  a  receipt 
and  signed  the  transfer  deed  as  transferee  in  the 
name  of  F.  W.  i2.,  his  son :  and  the  shares  were 
registered  in  the  name  of  F,  W.  R.,  who  was  th«n 
and  still  was  a  minor.-^Upon  the  company  being 
wound  up,  and  the  name  of  F.  W.  B.  being  placed 
on  the  list  of  contributories : — Held,  that  the 
register  of  members  and  list  of  contributories 
must  be  rectified  by  substituting  the  name  of 
W,  A.  R.  for  that  of  F.  W.  R.  on  both.  In 
re  Imperial  Mercantile  Credit  Association. 
Bichardbon'b  Case     -  -  -  -     588 

nrj  UautiON— Action  on  policy  of  insurance    607 
See  BEfirrBAiKiNG  Action  on  Policy. 

Agreement  not  to  tender         -  -     426 

See  Agreement  not  to  tender. 

• '  Bankruptcy — Debt  increased  by  fraud    486 

See  INJUNCTION  in  Bankruptcy. 

luclosure  of  waste  forest  -  -  184 

•  See  Waste  of  Forest. 

Irreparable  injury — Flooding  mine    -     116 

See  Irreparable  Injury. 

Proceedings  in  Probate  Court — ^Agrefment 

not  to  dispute  will  -  -  -     827 

See  Agreement  not  to  contest  Will. 

"- —  Use  of  author's  name    -  -  -     207 

See  Copyright  in  Book. 
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IHJUirCTIOH^eontfnued. 

Winding-up  petition     - 

See  Winding-up  Petition.  1. 
IKJUHCnOH  IK  BAHKBTTPTCY— OwnjXMiWon— 
Debt  incurred  by  Fraud — Action  by  defrauded 
Creditor  for  Balance— Jurisdidion  of  the  C(>urt 
of  Bankruptcy— Debtors  Ad,  1869  (32  &  33  Vict. 
c.  62),  s.  15— Bankruptcy  Act,  1869  (32  &  33  Vict, 
c.  71),  «.  126.]  A  creditor  who  alleges  that  his 
debt  has  been  contracted  fmndulently  by  his 
debtor  may,  after  receiving  a  composition  from 
him  under  sect.  126  of  the  Bankruptcy  Act,  1869, 
commence  an  action  against  him  for  the  balance 
of  the  debt,  without  being  obliged  to  prove  to  the 
Court  of  Bniikruptcy  a  prima  fame  case  of  fraud. 
—The  Court  of  Bankruptcy  has  no  jurisdiction  to 
interfere  with  such  an  action.  Ex  parte  Halford. 
In  re  Jacobs  -----  486 
UrSPECnON  of  XACHINEBT— Patent  suit      90 

See  Patent  Suit.     2. 
IHTEEE8T— Bequest  of        -  -  -     601 

See  Legacy,  Specific  or  General. 
Calls  on  shares— Tenant  for  life         -       69^ 

See  Lien  for  Calls. 
— —  Compensntion  under  Lands  Clauses  Act      08 

See  Compulsory  Powers.    2. 
Creditor's  suit— General  Order,  1841,  r.  10 

See  Interest  in  Creditor's  Suit.     [816 

INTEB^T  IN  CBEDITOB'S  ST7IT — Administra" 
tion— Coming  in  under  the  Decree— General  Order, 
1841,  r.  10.]  The  General  Order  of  1841,  allow- 
ing mterest  on  the  debts  of  creditors  who  come  in 
and  establish  their  debts  under  a  decree  in  a  suit, 
does  not  apply  to  a  creditor  who,  though  Plaintiff 
in  a  suit  in  which  a  decree  was  taken  before  the 
date  of  the  (General  Order,  did  not  technically 
come  in  under  the  decree  till  afterwards.  Wheeler 
V.  Gill 316 

nrvALIDITY— Agreement  not  to  tender  -  426 
See  Agreement  not  to  tender. 

Voluntary  settlement— Bankruptcy   -     488 

See  Voluntary  Settlement. 

IBSEPABABLE  mJUBY  —  Demurrer  —  Mine — 
Injunction— Use  of  Property— Negligence—  Water.'] 
A  bill  averred  that  a  mine  which  the  Defendants 
threatened  to  work  could  not  be  worked  without 
letting  in  a  river  and  flooding  Defendants'  mine, 
and  through  that  the  Plaintiff's  mine,  and  prayed 
an  injunction. — Demurrer  overruled.  Cbompton  v. 
Lea       ------     115 


ISSUES  AT  LAW— Patent  suit 
See  Patent  Suit.    8. 
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JOnrr  AHB  SEPABATE  ISS^KTSS— Liquidation 
— Composition -^Partners — Powers  of  Trustee  of 
Joint  Estate  ever  Separate  Estate— Locus  Standi  to 
oppose  Registration  of  Resolutions— Bankruptcy 
Act,  1869  (32  &  33  Vid.  c  71), ».  KH-Banlcruptcy 
Rules,  1870,  rr.  279,  285,  288,  295.]  On  the  ap- 
pointment of  a  trustee  of  the  joint  estate  under  a 
liquidation  petition  filed  by  partners,  the  separate 
estate  of  each  of  the  partners,  as  well  as  their 
joint  estate,  vests  in  him.— The  separate  creditors 
of  one  of  the  partners,  therefore,  though  they  may 
afterwatds  resolve  to  accept  a  composition  in  satis- 
faction of  their  separate  debts,  cannot  vest  the 
separate  estate  in  any  other  trastee.  But  it  is  the 
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JOnrr  AHD  SEPABATE  estates — eorUimted, 
daty  of  the  trustee  appointed  by  the  ^oint  creditora 
to  adminibter  the  separate  estate  in  accordance 
with  the  resolutions  of  the  separate  creditors,  and 
then  to  carry  over  the  surplus  to  tlie  joint  rstate. — 
The  joi'.t  creditors  of  two  partners  resolved  upon 
a  liquidation  by  arrangement,  and  appointed  a 
trustee.    Afterwards,  the  separate  creditors  of  one 
of  the  partners  resolved  to  accept  a  composition, 
and  that  the  debtor  should  assign  his  separate 
estate  to  a  trustee  (not  the  same  person  as  the 
trustee  chosen  by  the  joint  creditors)  to  secure  the 
p  tyment  of  the  composition : — Held,  that  the  latter 
part  of  this  resolution  was  uUra  viret,  and  that  the 
trustee  of  the  joint  estate  had  a  locus  standi  to 
oppose  its  registration.    Ez  parte  Philps.    In  re 
MooBB  ------     266 

JUDOMERT— Foreign  -  -  -       81 

See  Foreign  Judgment. 

JlTBISDIOnOK — Composition  with  creditors — 
Powers  of  trustee    -  -  -     261 

See  Tbustee  in  Composition. 

—  Partition  suit— Sale      -  -  -     696 

See  Pabtition  Suit. 

—  Bee  judicata— Action  and  suit  on  policy  607 

See  Restraining  Action  on  Policy. 

—  Solicitor — Negligence  -  -  -     627 

See  Negligence  of  Solicitor. 
^—  Sovereign  act  of  State— East  India  Company 
—Kingdom  of  Ottdfc  -  -     609 

See  Sovereign  Act  op  State, 

—  Winding-up  petition— Injunction      -     182 

^S^  Winding-up  Petition.    1. 

LAKl)  TAX — Redemption  of— Lands  Clauses  Act 

[461 
See  Costs  under  Lands  Clauses  Act. 

LAPSE — Share  of  residuary  estate— Marshalling 
assets  -         -         -         -       77 

See  Marshalling.    1. 

LEASE — Agreement  for — Parol — Part  perform- 
ance -----  647 
See  Acquiescence  in  Building. 

—  Mine — Mining  clauses  -  -     691 

See  Mining  Lease. 

LEASEHOLD — Enjoyment  in  specie  -     396 

See  Enjoyment  in  Specie. 

^—  Investment  of  purchase  -  money  —  Lands 
Clauses  Act— Charity        -  -     180 

See  Reinyestment  of  Purchase-monet. 

LEAVE  TO   PBOCEEB  APTEB  WTHDIVG-UP— 

Company —  Winding-up  —  Judgment — Liberty  to 
ifsue  Execution  recused — Companies  Act,  1862,  ss. 
87,  163.]  A  creditor  of  a  company,  whose  debt 
was  incurred  by  |^viug  acceptances  on  their  be- 
half, having  obtained  judgment  against  the  com- 
pany after  the  presentation  of  a  petition,  but  be- 
fore the  order  for  winding  up,  was  refucted  leave  to 
enforce  execution  upon  his  judgment,  although 
the  Court  was  of  opinion  tiiat  ho  |^ad  been 
hardly  dealt  with  by  the  company ;  but  the  costs 
of  the  application  and  of  the  action  were  given 
after  the  costs  of  the  official  liquidator.  In  re 
Dimson's  Estate  Pire-Clat  Company 


LEOAOY,  SPECIEIC  OB  DEMONSTBATIVS-Tria 

— Constructitjn.'}    A  testatrix  having  £3000  East 


LEaACT,  SPECIFIC  OE  DSHOnTBATIVl-em- 

tinued, 
India  Debenture  Bonds  ^ve  a  legacy  by  the  fol- 
lowing description  :— "  The  sum  of  £3000  in- 
vested in  Indian  security  "  : — Held,  not  a  specific 
legacy,  and  not  liable  to  ademption.  Mtiton  f. 
Mytton  -         -  -  -         -      80 

LEGACY,  SPECIFIC  OB  GEFEBAL- TftS-Pe- 
signation  of  Existing  Fundr-"  £4500  Money  in 
Hie  Funds** — Bequest  of  the  Interest  of  a  Fwi-- 
"  Any  small  Balance  remaining  in  the  Ami"] 
Gift  by  will  in  the  words,  "  I  give  to  my  dear 
sister  A.  M.  D.  the  interest  of  £4500  moDej 
in  the  funds  for  her  absolute  use  and  benefit;" 
followed  by  specific  gifts  to  the  same  legatm 
and  the  words  '*  and  at  her  decease  to  if.  A.  H^ 
the  funded  property  to  H.  Y:*  The  tesfcitrix  iisd, 
at  the  date  of  her  will,  an  absolute  interest  in 
about  £4000  consols  in  the  names  of  trustees  :— 
Held,  a  specific  gift  of  the  £4000  consols  for  tiie 
benefit  of  the  sister  for  life,  with  a  gift  over  to 
H.  Y.  absolutely.— Gift  of  "  any  small  balance  re- 
maining in  the  bank  after  payment  of  my  fusenl 
expenses."— The  testatrix  had,  at  the  date  of  thd 
will,  a  balance  of  £480  at  her  bankers,  wbiib 
had  increased  to  the  amount  of  £1373  Of.  KM.  at 
her  death  i—Hdd^  that  the  whole  balance  pwsed 
Page  v.  Young  -         -  -         -    801 

LEX  LOCI  COETEACTUS— Marriage  settlemeot  of 
alien  in  England    -  -         -    SM 

See  Alien's  Settlement. 

UEK  FOE  CKUA— Settlement  —  Tenant  for  lif9 
— Shares— CaUs — Advances  by  Tenant  for  lAJe— 
Lien — Interest,']  A  tenant  for  life  under  a  settle 
meut  comprising  shnres  has  a  lien  on  the  shares 
for  repayment  with  interest  of  advances  made  at 
the  request  of  the  trustees  for  the  pnrpoae  of  par- 
ing calls  on  the  shares,  even  though  the  trustees 
might,  by  exercising  powers  vested  in  them,  taw 
raised  the  necessary  money  otherwise.  Todd  r. 
MOORHOISB       -  -  -  -  -      69 

IJFE  lESUEAKCE— Injunction  to  restrain  actioa 

[6W 

See  Bbstrainikg  Action  on  Pouct. 

LIGHT  AES  AIB— Mandatory  injunction— Notice 
before  building       -  -         -    616 

See  Mandatobt  Injunction. 

UQUIDATIOK  BT  ASEAHGEXEHT— Oloee  of- 
Resolution  of  creditors  -  -  80 
See  Close  of  Liquidation. 

Joint  and  separate  estate        -         -    8S6 

See  Joint  and  Sspabatb  Esiatss. 

HACEDfEBT— Inspection  of— Patent  suit      W 

See  Patent  Suit. 
KAIHTEVANCE— Intermediate— Income      ^ 

See  Gift  at  TWEXTY-nvE. 

XAHDATOKT  ISJtJVtmon— Ancient  Lightf- 
Injury  nearly  completed  before  Bill  filed— Jn^n 
as  to  Damages.]  On  a  bill  for  injunctwn  to  re- 
strain the  completion  and  continuance  of  a  baiM' 
ing  seriously  obstructing  ancient  lights,  it  ^p- 
pearcMi  Uiat  the  building  was  almost  oooiplttail 
before  bill  fikd;  that  the  Plaintiff  had,  befwe  tho 
commencement  of  the  works,  information  that 
some  building  was  pruptscd,  and  that  shewa^ 
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XASDATOBY  IV JUVOTIOV-Hxmitmieci 

abroad  during  the  actual  building,  and  bad  done 
nothing  amounting  to  aoquieboence : — Hdd^  that 
a  mandatory  injuaction  could  not  be  granted; 
and  an  inquiry  b»  to  damages  was  directed,  though 
not  prayed  by  the  bill.  Ladt  Stanley  of  Aldeb- 
LET  V.  Eabl  of  Shbbwbbubt  -         -     616 

XAVOB— Lord  of— Waste  of  forest  -     184 

See  Wastb  of  Fobbbt. 

ICAITOTAOTOBT— Purchase  by  railway  company 
— ^Notice  to  treat    -  -         —      88 

See  GoMPULSOBT  Povsks.    1. 

XASSIAOS— Evidence  of— Reputation     -       08 
See  Eyidsnob  of  BIabblagb. 

Bestraintof       -         -         -         -     681 

See  Bbstbaint  of  Mabbiagb. 

iffA-R-RTKn  WOlOOr'S  FBOFEBTT  AffT^SmareUe 
Use— Power  to  tranefer  Stttek — Married  Women'e 
PropeHyAct,  1870  (33 <fe 34  Viet,  e.  93),  m.  3. 7,  II— 
National  DeU  Act,  1870  (33  A  34  Viet.  e.  71), «.  22.] 
The  Married  Women*$  Property  Act,  1810^  does 
not  empower  a  married  woman,  entitled  under 
sect  7  to  a  sum  of  stock  for  her  separate  use,  to 
transfer  such  stock  without  the  concurrence  of  her 
husband,  unless  and  until  the  stock  has  been 
placed,  under  sect.  3,  in  her  name  as  a  married 
woman  entitled  for  her  separate  use. — ^A  sum  of 
consols  was  stunding  in  the  name  of  three  persons, 
one  of  whom  was  a  married  woman,  wiio  had  been 
deserted  by  her  husband,  and  was  entitled  bene- 
ficially to  the  stock  under  sect.  7  of  the  Married 
Womene  Property  Act,  1870.  Those  persons 
applied  to  the  Bank  of  England  to  be  permitted 
to  transfer  the  stock  without  the  coocurreDoe  of 
the  husbuid  of  the  married  woman;  and  the 
bank  having  refused : — Held,  that  the  bank  could 
not  be  compelled  to  permit  such  a  transfer. 
Howabd  v.  Bank  of  England         -         -     805 

UABSRALLLSa—Adminietration  SuU— Expenses 
and  Debts —Lapsed  Sfiare  of  Sesiduary  Personal 
Estate,]  A  totftutrix,  being  possessed  of  persoaal 
estate,  gave  to  her  niece,  subject  to  all  legacies  and 
bequests,  the  residue  of  her  estate  up  to  the  end 
of  the  year  1855 ;  and  she  gave  all  accumulations 
from  that  date  equally  between  her  great-nephews. 
The  fi^are  of  residue  to  the  niece  lapsed  by  her 
death  in  the  lifetime  of  the  testatrix  :—Held,  that 
the  only  residue  was  that  given  to  the  niece, 
which  lapsed,  and  was  liable  to  ail  the  expenses 
and  debts.— iSemU^,  that  wherever  there  is  a 
lapsed  share  of  residuary  estate,  whether  pergonal 
or  real,  the  lapsed  share  is  the  primary  fund  for 
rayment  of  debts  and  expenses.  Gowan  v. 
Bboughton      -----       77 

2. Administration — Costs — Specifie  and 

Besiduary  Devisee."]  Where  the  residuary  per- 
sonalty, after  payment  of  testator's  debts,  proved 
insufficient  to  pay  the  costs  of  a  suit  to  administer 
the  trustd  of  his  will  i—Held,  that  the  deficiency 
must  be  borne  by  the  specifically  bequeathed  per- 
sonalty, the  specifically  devised  realty  and  the 
residuary  realty,  rateably  according  to  value. — 
Dagot  V.  Legge  (2  Dr.  &  8m.  259)  considered. — 
Lanoefield  v.  Igguiden  (Law  Rep.  17  Eq.  556)  not 

followed.     JAOKflOK  V,  PXAAI  -  -         96 


XEKOXAVBUII  07  A880CIATI0H— Increaae  of 
capital  ....     358 

See  Inobbabe  of  Capital  or  Gompaky. 

— ^Flooding  neighbouring  mine — Injunc- 
tion -----  115 
See  Ibbepabablb  Ikjtby. 

of  -  -  -         -     591 

See  MiNiNO  Leabb. 

XZHDrO  LBABB — Usual  and  Customary  Mining 
Clauses  —  Clause  of  Forfeiture  on  Batderuptey,] 
A  memorandum  of  aon^eement  for  a  lease  of  coal 
mines  in  North  Stafordskire  provided  that  tbe 
lease  was  to  have  all  usaal  and  customary  mining 
clauses  :~J762d,  that  this  provision  did  not  entitle 
the  lessor  to  the  insertion  in  the  lease  of  a  clause 
of  forfeiture  thereof  in  the  event  of  tbe  lessee  be- 
coming bankrupt  or  compromising  with  his  cre- 
ditors for  less  than  20<.  in  the  ponnd,  or  of  a 
clause  in  restraint  of  assignment.  Hodgkikson  v. 
GfiowB  ------     591 

lOBDESGBIPnOH  07  BUILSIVGB  -     4S5 

See  MlBSTATEMEKT  IN  PoUCY. 

KISSTATEMEirr  IN  POLICY— i<Vre  Insuranoe 
— Agent  of  Company — Misdescription  of  Buildings 
— Materiality  of  Misstatement.]  A  fire  insurance 
was  effected  in  respect  of  certain  property  through 
an  agent  named  Donald,  who  inspected  tbe  pre- 
mises. One  condition  of  the  policy  was,  that  any 
material  misdescription  of  the  property  would 
render  the  policy  Yoid.  The  ouUdings  were 
described  as  built  of  brick  and  slated,  but  it 
turned  out  that  one  of  the  buildings  was  not 
roofed  with  slate  but  with  tarred  felt.  The  com- 
pany alleged  that  Donald  was  not  their  agent, 
but  the  agent  of  the  insured ;  and  that  the  mis- 
description rendered  the  policy  void : — Hdd,  that 
the  misdescription  was  immaterial,  and  not  suffi* 
cient  to  Yitiate  the  policy ;  but  that  if  material,  it 
was  made  by  Donald  as  the  agent  of  the  insuranoe 
company,  and  the  insured  were  not  responsible 
for  it.  In  re  Univbbsal  Non-Tabiff  Fibe  Inscb- 
ANCE  Company.    Fobbes  &  Go.*8  Claim    -     485 

mSTAKS  IN  WILL— ConttnuAion— Bequest  to 
'^  My  Housekeeper"* — Error  in  Christian  Name.] 
Testator,  by  will  dated  in  1874,  shortly  before  his 
death,  bequeathed  to  his  executors  a  sum  of  New 
£3  per  Cent.  Annuities,  upon  trust  to  sell  the 
same  and  apply  the  proceeds  in  the  purchase  of  a 
life  annuity  m  *'  the  name  and  for  the  benefit  of 
my  housekeeper,  JIf.  R.,  whether  living  in  my 
service  at  the  time  of  my  death  or  not  M,  R, 
had  left  the  testator's  service  six  or  seven  years 
before,  and  marriud  in  1871,  and  h(>r  sister,  K  i?., 
had  been  since  1870,  and  was  at  the  time  of  the 
testator's  death,  in  his  serYioe  as  his  housekeeper : 
— Hel/l,  that  the  primary  description  of  the 
legatee,  ^'my  housekeeper,'  and  not  the  name, 
was  in  this  case  the  g^ide  to  the  testator's  inten- 
tion, and  that  E.  R.  was  entitled  to  the  fnnd. 
In  re  Nunn'b  Tbcsts  -  -  -     331 

XONST— Securities  for— Bequest  of  -     232 

See  ^  Seoubitieb  fob  Money." 

XOBTGAOE— Payment  of  prior— Bill  of  sale  258 
See  Satisfaction  of  Bill  of  Sale. 

—  Subscriber  to  Customs  Annuity  and  Bene- 
volent Fund  -  -  -  274 
See  CusTOMB  Annuity  and  BENBTOiiEMT 
Fund. 
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MOBTKAnr— C%ari<y— 9  Geo,  2,  c.  d6— Voluntary 
Covenant— Impure  PeraonaUy  —  Jhatement.']  A 
yoluntary  covenant  to  secure  by  will  the  payment 
of  a  sum  of  money  to  be  applied  for  charitable 
purposes  cannot  be  satisfied  out  of  the  impure 
personalty  of  the  covenantor;  and  the  debt 
created  by  the  covenant  must,  like  a  legacy,  abate 
in  the  proportion  of  the  impure  to  the  pure  per- 
sonalty. FOX  V,  LOWNDB  -  -  -  468 
XITLTIFABIOTTSIIEBB— Demurrer  —  Adminietra- 
tion  SuU.]  Where  the  Plaintiffs  have  a  common 
interest  in  all  the  matters  comprised  in  a  suit,  the 
objection  of  a  Defendant  that  he  is  not  concerned 
in  the  whole  subject-matter  is  one  tbe  allowance 
of  which  is  in  the  discretion  of  the  Court,  which 
will  be  guided  by  consideiations  of  convenience 
under  the  particular  circumstances  of  the  c&se. — 
The  administratrix  of  an  intestate  assigned  a 
share  in  a  business  forming  part  of  the  intestate's 
estate  to  trustees  to  pay  the  intestate's  debtd,  and 
then  for  her,  and  subsequently  assigned  her  own 
beneficial  interest  in  the  share  to  the  same  trus- 
tees on  certain  trusts.  The  next  of  kin,  who  were 
aUo  co-heiresses  of  the  intestate  and  interested 
under  his  marriage  settleoient,  filed  a  bill  uguifist 
the  admmistrutrix,  the  assi^ees  in  trust  of  the 
share  in  the  business,  and  the  trustees  of  tbe 
settlement  for  administration  of  his  real  and  per- 
sonal estate,  and  of  tlie  trusts  of  the  settlement. 
The  asttigntes  in  trust  of  the  share  in  the  business 
demurred  for  multifariousness: — Held,  that  the 
various  interests  of  the  infants  could  be  most  con- 
veniently ascertained  in  one  suit;  and,  conse- 
quently, thht  the  demurrer  must  be  overrultd. 
CoATBS  V,  Leqabd      -         -         -         -       66 

HAICS— Legatee— Mistake  in  will  -  -     881 

See  Mistake  in  Will. 
HATIOKAL  DEBT  GOlOaSSIOHXES— Practice— 
Be-tranefer  of  Stock— Form  of  Order — National 
Vebt  Act,  1870  (33  4:  34  Vict.  c.  71),  m.  54,  55] 
Where  stock  in  the  name  of  a  trustee  holding 
upon  trust  for  a  beneficiary  has  been  transferred 
to  the  National  Debt  GommisDioners,  the  re- 
transfer  will  be  ordered  to  be  made,  not  to  the 
beneficiary,  but  to  the  trustee.  Ex  parte  Mabt 
Jameson  -----     430 

N£GLIOENGE— Irreparable  injury— Injunction- 
Mine  -----  116 
See  Ibrepabablb  Injtrt. 

Solicitor 627 

See  Nbouoenob  of  Solioitob. 

HEGUOSNCE  OF  BOUdTOR—Jurudiction^ 
Mortgage.']  A  bill  will  not  lie  against  a  solicitor 
for  negligence  in  investigating  a  title. — Chapman 
V.  Chapman  (Law  Rep.  9  Eq.  276)  observed  upon. 
Bbitish  Mxttval  Investment  Company  v.  Cob- 
bold     ------     627 

KZXT  OF  XIN — ^Agreement  not  to  contest  will 

[327 

^ee  Agbeement  not  to  contest  Will. 
KOTIGE— Act  of  bankruptcy  -  -     488 

See  iilxECUTiON  Cbeditob. 

Act  of  bankruptcy        .  -         -     268 

See  Satisfaction  of  Bill  of  Sale. 

Before  building  —  Obstruction   of  ancient 

lights  -  -  -  -     616 

See  Mandatobt  Injunction. 


VOmCE— continued, 

Foreign  divorce  -  -  -         -     384 

Sw  Alien's  Settlement. 

Petition  for  adjudication  -  -     441 

^ee  Petition  fob  Adjudication.    2. 

To  treat— Withdrawal  of         -  .       8S 

^e  Comi'ulsobt  Powebs.    1. 

OBJEGTIOirS  TO  PATEHT— Particulan  of  -       72 

iSee  Patent  Suit.    1. 
OBLIOOB — Debenture  of  company — Assignmeat 

See  Dbbbntube.  [902 

OBDE&   AHD    DlgPOSrriOir— ^tS   of  8aU  — 
Reputed  Ownership — Posseeeion  of  Sheriff  under 
Execution -Bankruptcy  Act,  1869  (32  d:  33  VieL 
c,  71),  8, 15.  AU&-S.  5.]    On  the  2nd  of  May  a  bill 
of  sale  of  chattels  was  executed,  and  it  was  nfUr- 
wards  duly  registered.    The  mortgagee  did  not 
demand  possession  of  the  goods  until  the  15th  o( 
June.    The  goods  had  been  seized  on  the  5th  of 
June  by  the  sheriff  under  an  execution  issittd  by 
another  creditor,  and  on  the  13th  of  Jane  the 
debtor  had  filed  a  liquidation    petition.      The 
sheriff  remained  in  possession  till  the  20th  of 
June  : — Held,  that  the  sheriff's  possessioa,  being 
wrongful  as  against  the  mortgagee,  did  not  pre- 
vent the  goods  from  being  in  the  order  or  disposi- 
tion of  the  debtor  at  the  commencement  of  the 
liquidation,  and  that  they  consequently  passed  to 
the  trustee. — Observations  on  Barrow  y.  BeU  (5  EL 
&  B.  540)  and  Ex  parU  Foas  (2  De  Q.  dt  J.  230). 
Ex  parte  Edet.    In  re  Cuthbebtson         -     M4 

OUDH— Kingdom  of— Act  of  State  -  -     500 

See  Sovereign  Act  of  Stats. 

PAST  PEBPORMAKCE— Specific  perfocmanoe — 
Outlay  on  property  -  -     647 

See  Acquiescence  in  Building. 

Statute  of  Frauds  -  -  -     174 

See  Frauds,  Statute  op.    1. 

PARnCXTLABS  OF  BREAGEEa— Patent  Buit    7S, 
See  Patent  Suit.    1,  3.  [889 

PARTIES— Bankrupt  Defendant     -  -     171 

See  Bankrupt  Defendant. 

Contract  not  to  tender  -  -  -     4S8 

See  Agreement  not  to  tender. 

Fraudulent  transaction— Agent         -     171 

See  Bankrupt  Dependant. 

PABTinOK  BtnX— Partition  Act,  ISe^—Juru- 
diction  —  Sale  —  Betroepeetive  Operation.'}  The 
Partition  Act^  1868,  s.  4,  though  retrui!>pective  in 
its  operation,  does  not  enable  the  Court  to  direct 
a  sale  under  a  decree  for  partition  made  before  \h<i 
Actf  but  not  carried  into  o()eration  at  the  time  of 
passing  the  Act. — The  usual  decree  was  made  in 
a  partition  suit  in  186i,  with  liberty  for  any  of 
the  parties  before  the  commission  should  be 
issued  *'  to  carry  in  proposals  for  a  sale  or  fur  a 
partition  before  th§  Judge  in  Chambers*' : — Sdd, 
that  although  a  commission  had  never  been  isiued^ 
the  Court  had  no  juri&diction.  without  the  con- 
sent of  all  parties  interested,  now  to  direct  a  sale 
instead  of  a  partition.    Pryor  v.  Pryob    -     595 

PARTNEBfiHIP— Articles— Arbitration  clause 

[14.599 
See  Submission  to  Abbitbation.    1,  2. 
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TARTSZBSSnf— continued, 

Liquidation   by   arrangement  —  Joint  and 

separate  estate        _  -         -     266 

See  Joarr  akd  Sepabatb  EdTATES. 

Sorviving  partner — Neglect  to  render  ac- 


count 

See  Pabtnership  Acxx^umts. 


-     843 


TABTHSBSEIP  A0CO17NT8 — Suit  hy  Exeewton  of 
Deceased  Partner — Conduct  of  Surviving  Partner — 
JS'eglect  to  render  Account — Costs  up  to  Hearing."] 
In  a  snit  by  the  executors  of  a  deceased  partner 
against  a  surviving  partner  who  was  bound  under 
the  articles  to  pay  theaa  annually  half  the  profits 
of  the  business,  the  bill  alleging  that  no  accounts 
bad  been  rendered,  though  application  had  been 
made,  for  some  years,  but  not  alleging  that  any- 
thing was  due  from  the  Defendant,  and  praying 
for  an  account  and  for  the  winding-up  of  the 
partnership — the  Defendant  having  by  his  answer 
admitted  the  allegations  in  the  bill  and  submitted 
to  lender  an  account  without  alleging  that  no- 
thing was  due : — Held,  that  the  Defendant  must 
giy  the  costs  up  to  the  hearing.  Norton  v. 
US8ELL-  -  -  -  -       848 

PATENT — Goyenant  to  assign         -         -     462 
See  AssiGNHEKT  OF  Patent. 

PATENT  SUTT— Practice — Delivery  of  Particulars 
of  Brecuihes  and  Objections — 15  A  16  Viet,  c  83, 
s.  41.]  The  practice  prescribed  by  the  statute 
15  &  16  Yict.  c.  83,  s.  41,  with  respect  to  actions 
at  law  for  the  infringement  of  lettt;rs  patent  ought 
to  be  followed  in  suits  in  equity  as  closely  as  cir- 
cumstances will  permit. — A  Plaintiff  in  a  patent 
suit  ought  either  to  state  in  his  bill  the  par- 
ticulars of  the  breaches  complained  of,  or  to 
deliver  along  with  his  bill  a  written  statement  of 
such  particulars,  which  statement  need  not  be 
filed.  A  Defendant  in  a  patent  suit  ought  to  set 
forth  in  his  answer  the  particulars  of  any  objec- 
tions on  which  he  relies.  Finnbgan  v.  James   72 

2. Practice — Inspection.']    An  order  will 

not  be  made  on  the  application  of  the  Plaintiff, 
in  a  suit  to  restrain  an  alleged  infringement  of  his 
patent,  for  inspection  of  the  Defendants'  works 
and  machinery  unless  the  Court  is  satislied  that 
the  inspection  is  essential  to  enable  the  Plaintiff 
to  prove  his  case.    Batley  v.  Kynock  (No.  1)  90 

8. Practice — Trial  of  Issues — Particulars 

of  Brea4ihes.]  Although  upon  the  trial  of  ques- 
tions in  a  patent  suit  the  Plaintiff's  particulars  of 
breaches  snould  give  the  Defendant  full,  fair,  and 
distinct  notice  of  tlie  case  intended  to  be  made 
against  him,  it  is  not  necessary,  in  the  case  of  an 
alleged  infringement  of  a  patent  for  improvements 
of  a  particular  article  (e.g.,  cartridges),  for  the 
particulars  tp  point  out  the  precise  portions  of  the 
specification  alleged  to  have  been  infringed  when 
the  thing  alleged  to  be  an  infringement  has  been 
made  an  exhibit.    Bailey  v.  Kynock  (No.  2) 

.     [229 

PETITION  FOE  ADJTn)ICATION---BanfcrMptey— 
Evidence  in  support  of  Petition—Delegation  of 
Judicial  Authority— Depuiy-Begistrar— Pouter  to 
make  Adjudication— Bankruptcy  Act,  1869  (32  A 
33  VUst.  c.  71),  M.  6,  8, 10,  Ql-Bankrupley  Bules, 
1870,  rr,  1,  3,  36,  Z7— Bankruptcy  Forms,  1870, 


FETinOV  FOB  ADTUVHCATIGS— continued, 

Nos,  11,  12.]  At  the  hearing  of  a  bankruptcy 
petition,  even  though  the  respondent  has  given  no 
notice  of  his  intention  to  shew  cause  against  the 
petition,  and  does  not  appear,  the  allegations  con* 
tained  in  the  petition  mmst  be  6upported  by 
further  evidence  than  the  common  affidavit  (No. 
11). — That  affidavit  is  made  only  for  the  purposie 
of  justifying  the  sealing  of  the  petition.— The 
Deputy-Registrar  of  a  County  Court  may  have 
delegated  to  him  by  the  Judge  the  power  of 
making  an  adjudication  of  bankruptcy.  Ex  parte 
Lindsay.    In  re  Lindsay      -         -         -       62 

2. Bankruptcy — Notice  to  Dd}U>r — Bank" 

ruptcy  Act,  1869  (32  A  33  Vict.  o.  71),  ss.  8, 125— 
Bankruptcy  Rules,  1870,  rr.  61,  65,  266,  267.]  An 
adjudication  of  bankruptcy  made  under  the  provi- 
sions of  Rule  266  of  the  Bankruptcy  Bules,  1870, 
must,  Uke  any  other  adjudication,  be  made  upon 
a  petition  presented  by  a  crtrditor,  and  after  ser- 
vice of  the  petition  upon  the  debtor  in  the  ordi- 
nary way.    Ex  parte  Stebbinq.    In  re  Stebbiko 

[441 

PIEACY—Ojpyright  in  designs       -         -     028 

See  COFYKIQHT  IN  DESIGNS. 

FLEABINO— Multifariousness  -  «-  56 
See  Multifariousness. 

Parties — Bankrupt  Defendant  -     171 

See  Bankbupt  Defendant. 

POLICY  —  Fire  insurance  —  Misdescription  of 
buildings ,    -  -  -  -     485 

See  Misstatement  in  Polioy. 

Life  insurance    -  -  -  -     607 

See  Restbainino  Aotion  on  Policy. 

F068ES8I0K — Part  performance'-Parol — Agree- 
ment to  let  -  -  -  -  174 
See  Frauds,  Statute  of.    1. 

PO88ES80BT  TITLE— Foreshore  -  -  558 
See  Fobeshobb. 

FOWEB — Ad  V8  noement — Preferment — Payment 
of  debts        -  -  -         -     166 

See  Adyancement.    1. 

Special — Appointment  to  trustees  for  object 

of  power       -  -         -         -       16 

See  Appointment  to  T&ustess. 

PRACTICE — Administration  summons — Seryice 
See  Administeation  Summons.         [467 

Bankruptcy— Adjudication  under  Rule  266 

[441 
See  Petition  for  Adjudication.    2. 

National  Debt  Commissioners— Re-transfer 

of  stock        -  -  -  -     480 

See  National  Debt  Commissionebs. 

Patent  suit         -         -  -    72,90,229 

See  Patent  Suit.    1,  2,  3. 
Pro  c(m/««o— Foreclosure  suit — Service  of 

decree  -         -  -       48, 49,  n. 

See  Pbo  Confesbo.    1,  2. 

Trustee  Act       -         -         -         -     852 

See  Trustee  Act. 

PEEFEBEHCE  SHARES       -         -         -     858 

See  Inobease  of  Capital  of  Company. 

PSSPESMENT  —  Advancement  —  Payment     of 

debts 166 

i8ea  Adyanoembnt.  1. 
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FEBBUXPTZOV— Grant  of /breahpre 
See  FoBBSHORB. 

— ^  Maniage — ^Reputation — Gondaci 
See  Etidenob  of  ACabbiaob. 
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?BOBATE  OOTTBT — ^Injunction  against  proceed- 
ings in  -  -  -  -  327 
See  Agbbbxent  not  to  contest  Will. 

mo  OOHTSSSO — Practice — Foreelontre— Decree 
pro  Confesdo  agairuA  tome  of  the  Defendantt — Service 
of  Decree  out  of  the  Jurisdiction  ordered  to  be 
effected  by  AdvertieemerU — Cone.  Ord,  xxil.,  rr.  11, 
12,  15.]  In  a  foreclosure  suit,  by  a  mortgagee 
who  had  been  in  possession  twelve  yoars,  against 
several  Defendants,  trustees  and  beneficiaries  under 
the  will  of  the  original  mortgagor — some  of  whom 
were  out  of  the  jurisdiction  in  America — the  bill 
having  been  ordered  to  be  taken  pro  oonfeeeo 
against  the  Defendants  out  of  the  lur'sdietion, 
and  at  the  hearing  none  of  the  Dtifendants  appear- 
ing, service  of  copy  of  the  decree  upon  the  Defen- 
dants oat  of  the  jurisdiction  was  permitted  to  be 
made  by  advertisement  in  two  London^  and  one 
American,  newspapers.    Htde  v.  Labgb  -       48 


2. 


ForedMure  Suit  r- Absconding  Defen- 


dantr-'Service  of  Decree  by  Advertisement — Cons, 
Ord,  XXII.,  rr,  11,  12,  15.]  "Where  a  decree  had 
been  made  pro  confesso  against  a  Defendant  in 
a  foreclosure  suit  who  could  not  be  found,  service 
of  notice  of  the  decree  was  allowed  to  be  made  by 
advertisement  in  the  Gazette  and  Jjondon  papers. 
CaNTEB  V,  WODEHOUSB      -  -  -       49,  n. 

FBODXTCnON  07  D0CTJMEHT8 — Foreign  Govern- 
ment Loan — Mortgage — Scrip  and  Bimds,]  A 
foreign  government  employed  K.  A  F.,  as  agents 
in  Ixmdon,  to  bring  out  a  loan  on  the  English 
market,  and  to  issue  scrip  certificates  to  the  sub- 
Bcribers,  and  to  exchange  such  scrip  for  bonds 
upon  the  amount  subscribed  being  fully  paid. 
The  government  employed  E.  d:  Co.  sa  their 
agents  and  bankers,  with  power  to  receive  from 
K.  &  F,  the  sums  subscribed.  Subsequently 
bonds  in  the  hands  of  K.  &  F.  were  pledged 
by  the  President  of  the  government  to  K  &  Co., 
but  the  validity  of  this  security  was  disputed  by 
the  government  The  government  filed  a  bill 
against  K,  &  F.,  E,  A  Co.^  and  others,  for  hcoounts 
of  the  dealings  connected  with  the  issue  of  the 
loan. — Upon  motion  that  a  member  of  the  firm  of 
K,  &  F.,  upon  cross-examination  in  the  cause, 
should  produce  certain  documents  to  the  produc- 
tion of  which  E.  A  Co.  objected : — Held,  that  the 
scrip  certificates  and  the  scrip  book  in  which  the 
certificates  were  entered  must  be  produced,  but 
not  the  bonds  themselves,  since  the  foreign 
government  might,  by  knowing  the  numbers  of 
the  bond)*,  use  their  information  to  the  prejudice 
of  E.  &  Co.,  their  mortgagees,  and  the  knowledge 
of  the  numbers  of  the  bonds  was  nnt  shewn  to  be 
relevant  to  the  suit.  Rei'Vblio  of  Gosta  Bioa  v. 
Eblanoeb       -----       88 


PS07IT8— Leasehold  collieries 

See  Enjotuent  in  Specie. 


-     895 


FBOOT  nr  BAVXBUVTCT— Gomposition^-Pover 

of  trustee  to  reject  proof    -  -     261 

See  Tbustee  in  Comfosition. 

PBOOF  nr  WnmiHO-tJP— Bill  of  ezchaDg«— 
Securities     -         -         -  -         i 

See  Sbcubitibs  fob  Bills  of  ESxchasgk. 

PBOSECXmOK  inmZB  DEBTOSS  act— Fr«i««f«. 
lent  Debtor— Representation  by  a  Creditor  to  the 
CimH—Dd>tors  Act,  1869  (32  A  33  Vict,  e  62),  s». 
11,  13, 16.]  The  representation  by  a  creditor  to 
the  Court,  mentioned  in  sect  16  of  the  Debtors 
Actf  1S69,  as  a  foundation  for  an  order  directing 
the  prosecution  of  a  bankrupt  for  alleged  offeoces 
under  the  Act,  must  be  made  in  writing,  supported 
by  proper  evidence,  and  filed  with  the  proceedings 
in  the  bankruptcy.  Ex  parte  Leonabd.  In  rt 
Leonabd  -  -  -  -  -      " 


PBOmSSOBT  irOTE— Verbal  promise  to  indem- 
nify drawer  -  -  -  -  19a 
See  Fbaids,  Statutx  of.    2. 


FUBUO  FOLIGY  —  Covenant  to   assign  faturc 
patents         *  -  -  .      ^gg 

See  Assignhent  of  Patent. 

PITBOEASE-MONBT— Bailway  company— Lands 
Clauses  Act  -  -  .  .     457 

See  Costs  undeb  Lands  Clauses  Act. 

FTTBE  AND  DCPirBB  FEBSOH  ALTT  -     4U 

See  MoBTMAiN. 


QXTALIFICATIOK — ^Director  of  company    - 
See  Dibbctob's  Qualification. 


BAXLWAT  COXPAITT—Compulsory  powers     8S, 
See  CoHPULSOBT  Powebs.    1,  2.  [9S 

Lands  Clauses  Act — Costs      -  -     457 

See  Costs  undeb  Lands  Clauses  Act. 

BEAL  ESTATE— Conversion— Devise  for  sale  113 
See  CoNVEBSiON. 

BEDUGnOK  INTO  P068E8SI0K— Wife's  ehote  w 

action  -  -  -  . 

See  Wife's  Chose  in  Action. 

BEDXrCTIOH  OF  PBOOF- Windiug-up— Secorities 
for  bills  of  exchange  -  ~         1 

See  Secubities  fob  Bills  of  Exchange: 

BEFBESHEB— Taxation  of  costs    -  -     473 

See  Taxation  of  Costs. 

BEDnrESTMENT     OF    PITBCEASE  -  MOHST— 

Lands  Clauses  Act — Purchase-^noney  of  Freehotd* 
— Investment  in  Leaeehiitds — Trufteesfor  Charity.] 
The  purchase- money  of  freeholds  poi'd  into  Cooit 
under  the  Lands  Clauses  Consolidation  Ad  may  be 
invested  in  the  purchase  of  leaseholds  if  the 
persons  paying  it  in  are  cltaritable  trustees  having 
an  absolute  legal  title.    In  re  Hehobotr  Chapel 

[180 

Costs        -  -  -  -  -     467 

See  Costs  ltideb  Lands  Clauses  Act. 

BEM0TENES8— Gift  to  children  at  twenty-fire 
See  Gift  at  Twintt-five.  [996 

BEET-CHABGE— Apportionment   -  -     371 

See  Appobtionvent. 

BEPUTATION  —  Marriage  —  Preponderanoe    of 
evidence       *  -  -  -       93 

See  KviDENOE  of  Mabbiaob. 

BE8  JITBICATA— Action  and  suit  on  life  poliov 

[tor 

See  Bestbaining  Action  on  Polict. 
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SESdSSIOir  OF  OOHT&AOT— Oondltions  of  aale 
See  Conditions  of  Sale.  [427 

BXSIDITE—Lapsed  share— Payment  of  debts  77 
See  Mabshalling.    1. 

Realty — Marshalling  assets    -         -       96 

See  Mabshallino.    2. 

BESOLUnOK  — Liauidation  by  arrangement— 
Close  of  liqnidation  —  Disdciarge  of 
debtor  -  >  -  -     246 

See  Close  of  Liquidation. 

BBSTSAINIHG  ACTIOK  OlT  VOUCJ^Practice— 
Jurisdictioa — Bee  Judicaia — Injunction — Suit  in 
Equity— Action  at  Law  in  reference  to  same  Sub- 
Jed-matter, '\  A  Plaintiff  in  equity  filed  his  bill 
stating  that  a  policy  had  become  void  at  layr,  and 
claimiDg  to  haye  it  treated  as  yalid  in  equity. — 
After  bill  dismissed  the  same  Plaintiff  sued  at  law 
on  the  policy : — Held^  that  a  bill  would  lie  to  re- 
strain the  notion,  and  injunction  granted  accord- 
ingly.    LOBD  TbEDEGAB  V,  WiNOUB  -      607 

BSSTRAIHT  OF  JKKKBlhiOtl^-Wm— Second  Mar- 
riage of  a  Jlfan.]  Bequest  to  husband  and  wife 
for  their  lives  and  the  life  of  the  survivor,  with  a 
gift  over  in  the  event  of  the  husband  surviving 
and  iiiarrying  again : — Held^  that  the  attempted 
defeasance  of  tiie  husband's  life  interest  was  void 
as  a  condition  subsequent  in  restraint  of  marriage. 
Allen  v,  Jaokson      ...  -     681 

BESTJITIKO  TBTTST— Transfer  into  jomt  names 
of  transferor  and  son-in-law  -  260 
See  Advancement.    2. 

BETAnnBB  BT  EXECUTOE— /fMoZtwuf  Eetai^— 
Exercise  for  Benefit  of  Trust  Estate.']  The  ad- 
ministrator of  a  sole  trustee  who  has  died  insol- 
vent is  entitled,  in  respect  of  the  trusteeship 
which  has  devolved  upun  him  as  such  adminis- 
trator, to  exercise  tlie  legal  right  of  retainer  in 
re»pect  of  any  debt  due  to  the  tnist  estate,  and 
is  bound  to  do  so  if  required  by  the  eeeluis  que 
trust,    Sandeb  v.  Heathfield  -       21 

BETBOSFECTIVE   EFFECT  —  Bankruptcy   Act, 

1869 483 

See  Volxjntaby  Settlement. 

BIOHT  OF  WAT-Dedication  to  public  -  876 
See  Dedication  of  Highway. 

BIPAEIAK  OWNER — ^Diversion  of  part  of  stream 
See  DivEBSioN  OF  Wateb.  [291 

BALE — By  Court — Conversion  -  -  118 
See  CoNVEBSioN. 

By  Court — Invalidity — Conditions  of  sale 

See  Conditions  of  Sale.  [427 

Partition  suit     -  -  -  -     696 

See  Pabtition  Suit. 

SATIBFAGTION  OF  BILL  OF  SALE— iVbeice  of  Act 
of  Bankruptcy — Payment  of  a  prior  Mortgage — 
Satisfaction  entered  up.]  At  tne  time  wiien  a 
bill  of  sale  was  executed,  the  mortgagee  had 
notice  of  an  act  of  bankruptcy  committed  by 
the  mortgagor,  upon  which  he  was  afterwards 
adjudicated  a  bankrupt.  The  money  secured  by 
the  deed  coDsisted  in  parts  of  a  sum  paid  by  the 
mortgagee  in  discharge  of  the  claim  of  the  holder 
of  two  prior  registered  bills  of  sale  executed 
before   the   act  of  bankruptcy  was  committed. 

Vol.  MX.— Eq. 


8ATISFACTX0E  OF  BILL  OV  UJLXr-coiUinued. 

The  old  bills  of  sale  were  not  transferred  to  the 
new  mortgagee,  and  satisfaction  of  them  was 
entered  up.  The  new  bill  of  sale  was  regis- 
tered : — Held,  that  the  new  bill  of  sale  was  valid 
as  against  the  trustee  in  the  bankruptcy  to  the 
extent  of  the  sum  paid  to  the  prior  mortgagee. 
Ez  parte  Habbib.    In  re  James      -  -     268 

8CBIF  GEBTDnCATES— Foreign  loan       -       83 

See  Pbodl'otiom  of  Documents. 
SECOHB  KABBIAGE— Restraint  of  -     631 

See  Rbstbaint  of  Mareiagb. 
8ECUKITIE8  FOB  BILLS  OF  EXCHANGE— JfuoT- 
vency  of  all  Parties  to  Bills — Application  of  Secu- 
rities— Ex  parte  Waring — Beduction  of  Proof,"] 
All  the  parties  to  a  bill  of  exchange  (the  payment 
of  which  was  secured  as  between  some  of  them) 
became  insolvent,  one  of  them  (a  company)  being 
ordered  to  be  wound  up.  The  security  was 
realized,  and  the  proceeds  paid  to  the  bill-holder 
upon  the  principle  of  Ex  parte  Waring  (19  Ves. 
845).  After  the  bill  had  matured,  but  before  the 
security  had  bt^en  realized,  the  holder  hud  proved 
against  the  company  for  the  full  amount: — Heldf 
that  the  proof  must  be  reduced  by  the  amount 
received  oy  the  bill-holder  from  the  security, 
and  any  dividends  received  on  the  excess  of  the 
original  over  the  reduced  proof  must  be  refunded. 
In  re  Babned's  Banking  Company.  Ez  parte 
Joint  Stock  Discount  Company  -  -  1 
^'SEGUBITIES  FOB  HOmSY  "—Construction  of 
Will— Bankers'  Deposit  Notes,]  A  testatrix,  having 
money  placed  with  her  baukera  on  deposit  notes, 
being  receipts  for  the  money  *'  to  account  for  on 
demand,"  gave  "  all  bonds,  promissory  notes,  and 
other  securities  for  money  iu  my  hands  at  the  time 
of  my  decease,  and  all  moneys  due  thereon,"  upon 
certain  trusts: — Held,  that  the  bankers*  deposit 
notes  were  not  included  in  this  bequest,  but 
passed  under  a  residuary  clause.  Hopkins  v, 
Abbott  -----     222 

8EIZUBE  AHB  SALE— Execution  creditor  488 
See  Execution  Cebditob. 

SEFABATE  WSATX — Married  Women's  Property 

Act 226 

See  Mabried  Women's  Pbopebtt  Act. 

8EPAEATI0N  DEED — Betum  to  Cohabitation^ 
Wife's  Equity  to  a  Settlement.]  The  Plaintiff  was 
entitled  at  the  time  of  her  marriage  to  a  sum  of 
money  secured  by  the  promissory  note  of  her 
brother.  A  deed  of  separation  between  the  Plain- 
tiff and  her  husband  was  executed,  in  which  the 
PlaintifTs  brother  covenanted  that  he  would  hold 
the  money  upon  trust  for  the  wife  and  husband 
bucoeasively  for  life,  and  then  for  the  child  of  the 
marriage.  The  husband  and  wife,  after  senaration, 
returned  to  cohabitation,  and  the  husband  became 
bankrupt : — Heid,  upon  demurrer  to  a  bill  by  the 
wife  and  child  to  have  the  money  held  upon  the 
trusts  of  the  separation  deed,  or  to  be  declared 
entitled  to  an  equity  for  a  settlement,  that  as  the 
deed  contained  provisions  beyond  the  purview  of  a 
mere  separation  deed  it  could  be  supported  as  a 
valid  settlement,  and  that  the  brother  having  by 
the  deed  made  himself  a  trustee  of  the  legal  debt, 
it  became  subject  to  the  wife's  equity  to  a  settle- 
ment.   Demurrer  overruled.    Buffles  v,  Alston. 

[689 
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BEBYIOB—Adminiitration  intnmoni  -  487 
See  Admikistbation  Sumioire. 

Decree— Pro  oon/sMO— Adyertisements    48, 

See  Pro  Contbsso.    1,  2.  [49,  n. 

—— Out  of  juriadiction— Pro  con/cMO       -       48 

See  Pro  Confesso.    1. 
—  Sammoiu  for  examination — Bankraptcy  181 

See  DiBCOTEBT  of  Bankbupt's  Pbofbbtt. 

8EI-0F7  nr  WTSJilSO'TrP— Company— Wind- 
ing-^p—ConiriMory— Set-off  againgt  Call  made 
he/ore  Winding-up  ^Cwnpauiee  Act,  1862  (25  d:  26 
Vict.  e.  89),  M.  38,  101.]  In  1873  a  oall  to  the 
amount  of  £432  was  made  on  a  shareholder  of  a 
limited  company  to  whom  the  company  was  in- 
debted in  JtlU6.  Ko  part  of  the  call  was  paid,  and 
in  1874  the  company  was  wound  up  under  super- 
vision : — Held,  that  the  debt  could  not  be  set  off 
against  the  oalL—Ca^'s^er's  Caae  (Law  Bep.  5 
Eq.  214)  disouBsed.  In  re  Stranton  Ibon  and 
Stbei.  OoMPAJSiY.    Babnbtt'b  Casb  -     449 


884 

880 

69 

488 


8BTTLS1CBHT— Alien  married  in  England 
See  Alien's  Sbttlehent. 

•*  Surviyor,"  read  "  other  "      - 

See  Subviyorship. 

—  Tenant  for  life— Calls  on  shares 
See  Lien  fob  Calls. 

Voluntary  bankruptcy 

See  YoLUNTABT  Settlement. 

SEASJSB— Calls-  Lien—Tenant  for  life    - 
See  Lien  fob  Calls. 

Director's  qualification  -  -     388 

See  DaEOTOBS  Qualification. 

Preference — Increase  of  capital  of  company. 

[358 
See  Incbease  of  Capital  of  (Company. 

8SDCBOT— Possession  of,  under  execution — Re- 
puted ownership  -  -  .  264 
See  Obdeb  and  Disposition. 

flHOBE— Title  to  foreshore   -  -         -     868 

See  FoREsaoRE. 

80LI0XT0B— Fraudulent  transaction— Parties  to 
suit  -----  171 
See  Bankbuft  Defendant. 

^—  Negligence— Investigation  of  title  -  627 
See  Negligence  of  Solicitob. 

BOLIGITOB'8  CLERK— Attendance  at  cross-exa- 
mination ....  473 
See  Taxation  of  Costs. 
BOVSBSIGir  AOr  OF  frrkTE— Annexation  of  the 
Kingdom  of  Oudh— Rights  of  the  Eatd  India  Com- 
pany—Want of  Juriedidion— Improper  Tribunal 
—DemurrerJ]  The  Plaintiffs,  w!io  represented 
certain  creditors  of  the  King  of  Oudh  in  respect 
of  a  debt  contracted  in  1794,  sued  the  Secretary  of 
State  for  India,  claiming  to  be  entitled  to  a  charge 
upon  the  revenue  of  the  territory  of  Oudh  :—Held, 
upon  demurrer,  that  as  the  debt  was  one  which 
there  were  no  means  of  enforcing  against  the 
King  of  Oudh  before  the  annexation  in  1856, 
neither  could  it  have  been  enforced  after  the  an- 
nexation against  the  East  India  Company  :— 
Heldy  also,  that  the  annexation  of  Oudh  having 
been  a  sovereign  act  of  state  by  the  East  India 
Con^pany  as  trustees  for  the  British  Government, 
that  act  could  not  be  reviewed  by  any  munidpal 


BOYEBSBSfS  ACT  OF  fnkTE— continued. 

Court,  and  the  bill  was  therefore  not  sustainable: 
—Heldy  also,  that  the  PlaintiflEs  being  natires  of 
India,  the  subject-matter  being  in  India,  and  the 
Defendant  being  capable  of  being  sued  ia  Lidia, 
an  English  Court  of  Equity  was  not  the  proper 
tribunal  to  try  the  question  between  the  parties:— 
Held,  also,  that  the  stalenesa  of  the  demand  snd 
the  impracticability  of  giving  effect  to  any  de- 
claration of  right  were  grounds  for  allowing  the 
demurrer.  Doss  v.  Secrbtart  of  Stats  rot 
India  in  Council      .... 


8FJSC1F1G  DEVIR— Marshalling  assets    -     98 
See  Marshalung.    2. 

SFEdFIG  LEGACY         -  -  -    SO,  501 

iSiwLEOACT,  Specific  or  DEMONSTBAnn. 
Lbqaot,  Specifio  OB  Genkeal. 

SFBOIFIO  FBBFORMAKCS-Oontiaet  by  agent 
See  CONTBAOT  BT  Agbmt.  [106 

Part  performance— Acquiescence  in  ontbr 

on  property  -  -  -         -    M7 

See  AoQUiESOBNCE  nr  BuxLonra. 

Eailway  company— Withdrawal  of  notioe  to 

treat  -         -  -  .        .     IS 

See  Comfulbobt  Powers.    1. 

Statute  of  Frauds— Part  performance     174 

See  Frauds^  Statute  of.    1 . 

STATUTE— Principles  of  construction  -  4S7 
See  Costs  under  Lanbs  Clacsu  Act. 

Betroepective  operation  -         -    591 

See  Partition  Suit. 

STATUTES: 

29  Car.  2,  c.  3— Statute  of  Frauds        174, 191 
See  Frauds,  Statute  of.    1, 2. 

9  Geo.  2,  0.  36— Iforematn  -         -    4tt 

See  Mortmain. 

3  &  4  Will.  4,  c.  105,  ss.  4,  9— DotMT    -    SIS 
See  Dower. 

1  Vict  c.  26,  s.  23— TFtHi  -         .         - 
See  DowEB. 

5  &  6  Vict.  c.  i5—Copyrtght 

See  Coftbioht  in  Designs. 

5  A  6  WUl  4,  c.  50,  SB.  23,  62^J?ig*i0ayi  S7» 
See  Dedication  of  Hiohwat. 

S  Yid.  c  IS— Lands  Clauses  Aot  -    IW 

See  Beinvebtxent  of  Pubchase-moket- 

18.84,85     -         .        -    »1 
See  Diversion  of  Water. 

ss.  69, 80  -  .         .    457 

See  Costs  under  Lands  Claubbb  Act. 
—  s.  92       -  -  -  8J,9S 

See  Compulsory  Powers.    1, 2. 

10  A  11  Vict.  c.  17.  s.  S—W(Ueneoris  Omtes 
See  Diversion  of  Water.  [Wl 

11  A  12  Vict.  c.  63,  s.  e^—Publie  Healtk  S75 
See  Dedication  of  IIighwat. 

12  Al3Vifit.c.  106,s.  126— BaiiJtni/)fcy  488 
See  Voluntary  Settlement. 

13  A  14  Vict,  a  60,  ss.  15,  32,  34  -  «• 
See  Tbuctee  Act. 

15  A  16  Vict.  c.  42,  s.  13— PiiWic  HeaUk  875 
See  Dedication  of  Hiohwat. 

c.  83,  s.  41— Patmts  -         -        -      71 

See  Patent  Suit,    1. 
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STATUTES— ooniiniMd. 

15  &  16  Yiot.  c.  86,  88.  42,  45      -  -     467 

See  Administratiok  SncxoNS. 

16  &  17  Vict  0.  51,  88.  2,  n—Suecession  JhOy 

[»74 
See  Customs  Ainn:iTT  and  Benevolent 
Fund. 

17  &  18  Vict,  c  125,  8. 11— Oimnon  Law  Pro- 

endure  -  -         -  14,699 

See  Submission  to  Abbttbation.    1,  2. 
25  &  26  Vict.  c.  89,  s.  12— Companies     -     308 
See  Incbbase  of  Capital  or  Company. 

88.88,101         -  -         -     449 

See  Set-off  in  Windinq-up. 

88.79,80  -         -         -     444 

See  Winding-up  Petition.    S. 

88.87,163         -  -         -     202 

See  Leave  to  fbooeed  aftbb  Winding- 
up. 

-      60 
See  D18TBB88  AFTEB  Windino-uf. 

30  &  31  Vict.  c.  127,  8.  96— Railway  Companies 
See  C0MFUL8OBT  PowEBS.    1.  [88 

SI  &  32  Vict  c.  40,  8.  ^—PaHition         -     695 
See  Pabtition  Sxht. 

32  &  33  Vict.  c.  62,  88.  11,  13,  16— Debtors  Act 

[269 
See  Pboseoution  undeb  Debtobs  Act. 

8.15       -  -  -  -     486 

See  Injunction  in  Bankbuftct. 

e.  71,  88.  6,  8.  10,  61— Bankruptcy  62,  441 
See  Petition  fob  Adjudication.    1,  2. 


88.6,11,87,75 
See  Execution  Cbbditob. 
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88. 12, 15,  47, 125 
See  Close  of  Liquidation. 

8. 91       -  -  -  -     488 

See  VoLUNTABT  Settlement. 

8.96       -  -  -  >     181 

See  DisoovEBT  of  Bankbuft*8  Pbopebtt. 

8.  104     -  -  -  -     266 

See  Joint  and  Sepabatb  Estates. 

8. 126     -  -  -  -     486 

See  Injunction  in  Banblbuftot. 

c  83,  88.  2,  20— Bankruptcy  Bepeal      488 

See  VoLUKTABT  Settlement. 

38  ft  34  Viet.  0.  35,  ss.  2,  H—Apportioiment 
See  Appobtionmsnt.  [271 

0.  71,  8.  22— National  Debt  -  -     296 

See  Marbied  Women's  Pbopebtt  Act. 

8.54       -         -  -  -     480 

See  National  Debt  Commissionebs. 

—  c.  9.3,  88.  3,  7,  11 — Married  Women      296 
See  Mabbied  Women's  Pbopebtt  Act. 

BTSEAM— Diversion  of        -  -  -     291 

See  Divebsion  of  Wateb. 

8TBXEI — Repairable  by  iDhabitants         -     876 
See  Dedication  of  Uighwat. 

BtniiaSSIOK  TO  ABBrrBAnOK-Proe^to^Pare- 
nership  Articles — Suit  for  Accounts — Common  Law 
Procedure  Act,  1854  (17  <fe  18  Vict.  c.  125),  «.  11— 
CosU.']  The  Plaintiff  instituted  a  suit  to  take  the 
ftooounts  of  a  partnership  between  himself  and  the 
Defendant,  the  terms  of  the  partnership  being  that 


SUBXIBSIOV  TO  ASBITBIiXIOV— eoRflniMl. 

the  Plaintiff  was  to  receive  one-twelfth  of  the 
profits  and  to  bear  one-twelfth  of  the  losses,  and 
that  the  Defendant  was  to  receive  and  bear  the  re- 
maining eleven-twelfths.  The  partnership  articles 
contained  an  arbitration  clause ;  and  an  order  was 
made  in  the  suit,  under  sect.  11  of  the  Common 
Law  Procedure  Act,  1854,  that  the  matters  in  dif- 
ference between  the  parties  be  referred  to  arbitra- 
tion and  the  proceeainy>;8  in  the  suit  stayed,  the 
costs  being  reserved.  Under  this  order  an  award 
was  mnde  finding  a  considerable  sum  due  to  the 
Plaintiff: — Seld,  that  the  costs  of  both  parties  of 
the  suit,  reference,  and  award,  ought  to  be  taxed 
and  paid  as  to  one-twelfth  thereof  by  the  Plaintiff 
and  as  to  eleven -twelfths  by  the  Defendant. 
Kewton  v.  Tatlob    -         -         -         -       14 

2. Partnership  Articles — Suit  for  Aeeounts 

— Common  Law  Procedure  Act,  1854, «.  11.]  Arti- 
cles for  a  partnership  for  one  year  contained  an 
arbitration  clause.  The  partnership  was  continued 
beyond  the  year  and  ultimately  dissolved  : — HM, 
that  the  arbitration  clause  was  in  force,  and  pro- 
ceedings in  a  suit  for  accounts  by  one  of  the 
partners  against  the  otlier  stayed  under  sect.  11 
of  the  Common  Law  Procedure  Act,  1854.  Gil- 
lfft  v.  Thornton      •         -         -         -     699 

81T0GE8SI0K  DUTY — Mortgage  on  interest  in 
Customs  Annuity  and  Benevolent  Fund 

[274 
See  CusrroMS  Annuitt  and  Benevolent 
Fund. 
8UUX0K8— Administration  -         -  -     467 

See  Administbation  Summons. 

Discovery  of  bankrupt's  property — Service 

[181 
See  DiBoovEBT  of  Bankbuft's  Pbopebtt. 

BUKViVUrO  PARTHXB— Neglect  to  render  ao- 
count  ....     848 

See  Pabtnsbship  Aooountb. 

"BUBVIVOB»'— Read**  other"       -         -     820 
See  Subvivobship. 

8UBV1V0B8HIP — Construction  of  Settlement  — 
*»  Survivor  "  tohe  read  *•  other,"!  The  word  "  sur- 
vivor" in  one  of  the  clauses  of  a  settlement  may 
be  read  **  other "  in  order  to  effectuate  the  clear 
intention  of  the  parties,  notwithstanding  that  the 
same  word  may  require  to  be  read  in  its  natural 
sense  in  other  clauses  of  the  same  settlement  re- 
ferring to  the  same  fund.  In  re  Palmeb's  Settle- 
ment Tbusts   -----     820 

TAXATION  OF  008T8— Paify  and  Party— Ex" 
planatory  Drawings — Solicitor's  Clerk—  CounseVs 
Fees — Aitendance  on  Cross-examination — Employ- 
ment of  three  CovmseL — BefreshersI]  On  taxation 
of  costs  as  between  party  and  party,  the  only 
costs  chargeable  against  the  unsuccessful  party 
are  such  as  are  necessary  for  the  conduct  of  the 
litigation.  Therefore,  in  a  suit  to  reAtrain  the 
infringement  of  a  patent,  in  which  tlie  Defendant 
bad  set  up  several  cases  as  anticipations,  the  coats 
of  drawings  of  exhibits  for  the  purpose  of  affixing 
to  the  margin  of  counsel's  briefs  were  disallowed. 
— Oharges  for  the  attendance  of  a  solicitor  s  clerk 
in  addition  to  the  solicitor  on  cross-examination 
will  not  in  any  case  be  allowed. — The  charge  to 
be  allowed  for  counsel's  fees  ibr  cross-examination 
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TAXAnOV  OV  (XMm-Hxmitnued. 
\?ill  not  ordinarily  exceed  £5  5«.  a  day  after  the 
first,  for  which  a  larger  fee  may  be  allowed  in 
heayy  oafiee;  and  where  the  caee  is  long  and 
complicated,  as  mnoh  aa  £7  7s.  a  day  may  be 
allowed  for  the  Bubaequent  days. — A  moderate 
fee,  such  as  £7  7«  a  day,  may  be  allowed  for  a 
scientific  witness  to  read  np  a  case  for  the  purpose 
of  giving  evidence. — The  rule  that  charges  will 
not  be  allowed  for  employing  more  than  two 
counsel  will  only  be  departed  from  in  exceptional 
circumstances,  and  in  determininjr  whether  snch 
circumstances  exist  the  amount  of  interest  which 
the  successful  party  has  in  maintaining  the  suit 
may  be  taken  into  consideration. — The  rule  of  the 
Common  Law  Courts  as  to  refreshers  applies  to 
the  heariug  of  heavy  suits  in  Chancery,  whether 
on  written  or  vivA  voce  evidence;  but  the  brief 
fee  may  fairly  be  taken  to  cover  two  days,  after 
which  refreshers  should  be  allowed.  Smith  r. 
BULLEB.  -----      478 

TSHAHT  fOB  UFS  AHB  BEJfAIHD: 

Calls  on  shares — Lien 
See  LizN  fob  Calls, 

-^—  Enjoyment  in  specie     -  -  -     806 

See  Enjotmsnt  nr  Sfecdb. 

TEHDEB^-Payment  of  calls  -  -     416 

See  WiKDiNG-rF  Pbtition.    2. 

TUE— Appeal  in  Bankruptcy        -  -     266 

See  Bamkbuftct  Appeal.    2. 

TITLS— Investigation  of— -Negligence       -     687 
See  Nbqliqknob  of  SouorroB. 

TBADEB—Yoluntary  settlement— Bankruptcy 


[488 
888 

860 
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See  YoLUNTABT  Settlement. 

TRAK8FZB— Intended         .  .  - 

See  Inoomplbtb  Gift. 

Joint  names  of  transferor  and  child   * 

See  Advakoembnt.    2. 

-^—  Shares— Infant  - 

See  Infant  Tbansfebbb. 

»—  Stock — Married  Women's  Property  Act  806 
See  Mabbied  Women's  Pbofbbtt  Aot. 

-^—  National  Debt  Commissioners  -     480 

See  National  Debt  CoMMiasiONEBS. 

TRESPASS— Foreshore— Possessory  title  -  668 
See  FoBESUOBB. 

TBXTSI— Declaration  of— Intended  transfer— Vo- 
luntary gift  -  -  -  -  888 
See  Incomplete  Gift. 

—  Besiilting  —  Transfer  into  joint  names  of 

transutror  and  son>in-law  -  -     860 

See  Advancement.    2. 

IBTI8TEE — ^Administrator  of— Bight  of  retainer 
See  Betaineb  bt  Executob.  [81 

—  Charity— Investment  of  purchase-money — 

Lands  Clauses  Act  -  -  *     180 

See  Beinvestment  of  Pubchase-monet. 

•^—  Composition  with  creditors      -  -     861 

See  Tbustee  in  Composition. 

—  Intervention  of— Special  power  of  appoint- 

ment- -         -  -  -       16 

See  Appointment  to  Tbustees. 
— ^  Liquidation        -  -  -  -     856 

See  Joint  and  Sepabatb  Estates. 


TKUWIKE-^eonUmied, 

Tmstee  Act — ^Vesting  order  - 

See  Tbdsteb  Act. 

TRTT8TBB  ACT,  1860  (13  A  14  Viet,  &  GO),  si.  15, 

32,  34— TViMeee  of  LeaeeholdB'-ItUeaaqf— Vetting 
Order.l  Where  a  trustee  of  leaseholds  baa  died 
intestate  and  has  no  legal  petBonal  representative; 
and  a  new  tmstee  has  been  duly  appointed  in  his 
place,  the  Court  will  not  reappoint  him  tnutee 
under  sect.  82  of  the  Trustee  Act,  1850,  merely  for 
the  a^e  of  making  a  vesting  order  under  aeet.  24.. 
—Re  Jundel'9  Tnut  (8  W.  B.  683)  not  followed.— 
The  Conrt  will,  however,  appoint  an  additiooal 
trustee  under  sect.  32,  and  will  thereupon  xnake  a 
vesting  order  under  sect.  34.  In  re  Dbivsb's 
Settlement.    -         -         -         -  - 


TBXrSTES  r^  OOXFOfilTIOK— ObrnpoctltbA  — 
PowenofTn  lee—Bejeelitm  of  Proof-^Sedmctiom 
of  Amount  ^^Inqtury  before  Begiirar  —  BafJt- 
ruptey  Btiles,  1870,  rr.  279,  311,  313]  The  trus- 
tee appointed  under  Bale  279  of  the  Bamkrupicf 
iZttZea,  1870,  to  receive  and  distribute  a  compoei- 
tion,  has  no  power  to  reject  in  toto  the  proof  of  a 
creditor  who  is  included  in  the  debtor's  statement. 
—But,  if  the  amount  of  the  debt  be  in  dispute 
between  the  debtor  and  the  creditor,  the  trustee 
ia  entitled  to  an  inquiry  to  ascertain  what  is  really 
due.    i£z  j>aWe  BoTTDra.   ^7n  rs  Bostel    >     861 

XTSBB — Bight  of  way — ^Dedication  to  public    878 
See  Dedication  of  Highway. 


XrSUAL  MINIKO  CLATTSEfl 
See  Mining  Lease. 
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VSNDOB  AHB  FT7BCEA8EB— Conditions  of  sale 
See  Conditions  of  Sale.  [487 

Contract  by  estate  agent         -  -      108 

See  CONTBAOT  &T  Aqent. 

VE8TUI0— Gift  to  children  at  twenty-five 
See  Gift  at  Twenty-five. 

VEBTUfO  OBDSB — Trustee  Aot     - 
See  Tbustee  Act. 

VIOniAGE— Common  of      -         -  -     Ui 

See  Waste  of  Fobest. 

YOLVHTA&T  OIET— Advancement  of  child 

See  Advancement.    2. 
Intttided  transfer        .  -  • 

See  Incomplete  Gift. 

YOLUVTART    8ETTLEKSHT  —  TSrader  —  Jaeo- 

lidity—Betroepeetive  Effect  of  Bankrupicf  Ael^ 
1869  (32  A  33  Viet,  e,  71).  s.  91— Sanftri^  Lair 
ChnsoUdation  Act,  1849  Cl2  A  13  Viet,  c  106), 
«.  126— Bankruptcy  Repeal  Act,  1869  (32  <j^  33  VidL 
e.  83),  M.  2,  20.J  Sect  91  of  the  Bankruptcy  Act, 
1869,  apnlies  to  settlements  executed  before,  as 
well  as  after,  the  Act  came  into  operation. — The 
I  corresponding  sect.  126  of  the  Bankrupt  Law 
Coneolidation  Act,  1849,  is  entirely  repealed  by 
the  Bankruptcy  Repeal  AoL,  1869,  and  has  no 
operation  upon  a  settlement  executed  by  a  person 
who  is  adjudged  a  bankrupt  after  the  Bania^ptey 
Aety  1869,  came  into  operation,  even  though  the 
settlement  was  executed  before  that  Act  came 
into  operation.   Ex  parte  Dawson.   In  re  Dawson 
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WABIKO,  SZ  PA&TS  (19  Yes.  845)— Doctrine  of 

[1 
See  SicuBiTiES  fob  Bills  of  Exchange. 

WASTE  OF  TOBEST-JRt^U  of  Common  Appurte- 
nant— Suit  againgt  Lord  of  manor  by  Oumers  and 
Ocoupiere  of  Land — Common  of  Vicinage — In- 
dosure — Injunction.']  In  a  suit  bj  the  owners 
and  occupiers  of  lands  in  Epping  Forest  against 
the  lords  of  the  several  manors  within  the  forest, 
clainking  to  be  entitled,  in  right  of  and  as  appur- 
tenant to  their  several  lands  and  tenements,  to 
common  of  pasture  for  cattle,  levant  and  c  'chant, 
on  their  respective  tenements  over  all  tlio  waste 
lands  of  the  forest^  and  praying  an  injunction  to 
restrain  the  inclosure  of  any  part  of  the  said 
waste  : — Heldy  on  the  evidence  in  the  case,  that 
such  right  had  been  established ;  that  the  Defen- 
dants had  failed  to  shew  that  the  r'o^ht  of  common 
was  only  common  of  vicinage;  jat  the  other 
grounds  of  defence  wholly  failed;  and  that 
any  further  inclosure  of  the  waste  must  be  re- 
strained.— ^Where  A.y  B.,  and  C  are  three  vills 
with  commons,  B.  lying  between  A.  and  C,  there 
can  be  common  of  vicinage  between  J.  and  B,  and 
between  B,  and  C.  but  not  between  A,  and  C, 
and,  eembUf  there  cannot  be  common  of  vicinage 
between  more  than  two  townships.  GoMiiiBSioinEBS 
OF  Sbwebs  v.  Glasse  -         -         -         -     184 

WATER — Damage  l^  flooding  mine— Injunction 
See  Ibbepasable  Injuby.  [115 

Diversion  of      -  -         -         -     291 

See  DivEBfliON  of  Wateb. 

WAT— Highway— Dedication  -  -  875 
See  Dedication  of  Highway. 

WIPE'S  CHOSE  nr  ACTIOK— TTt/c's  Property— 
Reduction  into  Poeteenon,']  A  woman  having  a 
sum  of  money  deposited  with  a  merchant,  and 
standing  in  her  name,  married  a  man  whom  she 
afterwards  accompanied  on  a  voyage,  and  both 
were  drowned  at  the  same  time.  The  money  was 
transferred  by  the  merchant  into  the  names  of  the 
husband  and  wife ;  but  the  only  direction  given 
to  the  merchant  by  the  husband  was  to  keep  this 
prooerty  separate  from  his  other  moneys.  The 
hubband  by  his  will,  after  reciting  that  his  wife 
had  previously  to  her  marriage  deposited  with 
the  merchant  this  money,  which  was  standing  in 
her  name,  disposed  of  the  property  as  his  own : — 
Iltld,  that  the  husband  had  done  no  act  to  reduce 
the  wife's  money  into  possession,  and  that  it 
would  go  to  her  personal  representatives.  Sobut* 
TON  r.  Fattillo         -         -         -         -     869 

WUL — ^Advancement  clause  -  -     196 

See  Advancemeitt.    I. 

Apportionment— Specific  devise        -     271 

See  Affobtiomment. 

Devise  for  benefit  of  widow — Right  to  dower 

See  DowEB.  [846 

•^—  Enjoyment  in  specie  -  -  -  895 
See  Enjoyment  in  Specie. 

—  Gift  per  capita  or  per  gtirpea  -  -       86 

See  G\rr  peb  Capita  ob  per  Stibpes. 

— ^  Gift  to  children  at  twenty-five  -     886 

See  Gift  at  Twenty-five. 
Legacy,  specific  or  demonstrative      -       80 

See  Legacy,  Specific  ob  Demonstbative. 
Vol.  XIX.— Eq.  3 


WILIr— eon/^itued. 

Legacy,  specific  or  general      -         -     501 

See  Legacy,  Specifio  ob  Genebal. 

Married  woman — ^Administration  summons 

See  Adminibtbation  SumtONs.         [467 

— -  Mistake  in  Christian  name     *         -     881 

See  Mistake  in  Will. 
Mortmain  -  -         -         -     468 

See  Mortvain. 
Restraint  of  marriage   -  -         -     631 

See  Restbaint  of  Mabbiage. 

Securities  for  money — Deposit  notes  -     888 

See  '*  Secubitibs  fob  Money.'"* 

WIVDDIO-tJP— Director— Qualification     -     868 
See  Dibbctob'b  Qualification. 

Distress  for  rent  -         -         -       60 

See  Dibtbess  afteb  Winding-up. 

Infant  transferee  -  -         -     688 

See  Infant  Tbansfebee. 

Leave  to  issue  execution         >         -     808 

iSSse  Leave  to  pboceed  afteb  Winding- 
up. 

Petition        ...     188,  416»  444 

See  Winding-up  Petition.   1,  2,  3. 

Proof— Bill  of  exchange — Securities  for     1 

See  Seoubitiss  fob  Bills  of  Exchange. 


Set-off    -         .         -         - 
See  Set-off  in  Winding-up. 
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WIHDIKO-tJP  FETinOK— Oomjjany— TF7ien  it 
wiU  he  restrained — Solvent  Company — Diiputed 
Debt.'j  A  creditor  of  a  solvent  company,  whoso 
debt  IS  bond  fide  disputed  will  be  restrained  from 
presenting  a  petition  for  winding  up  the  company. 
— A  contractor  entered  into  a  contract  with  a  com- 
pany for  the  execution  of  certain  works  for  the  sum 
of  £290,000,  of  which  £200,000  was  to  be  paid  in 
cash,  and  the  rest  in  paid-up  shares.  The  con- 
tractor had  received  £203,000  in  cash,  and  a  lurge 
number  of  shares,  but  he  claimed  to  be  entitled  to 
a  further  sum  of  £30,000.  The  company  disputed 
the  claim,  and  alleged,  on  the  contrary,  that  the 
COD  tractor  had  been  largely  overpaid.  The  con- 
tractor threatened  to  present  a  petition  to  wind 
up  the  company,  and  served  on  the  company  a 
demand  under  the  80th  section  of  the  Companieti 
Actj  1862 : — Hetdj  that  there  being  no  proof  of  the 
company  being  insolvent,  and  the  alleged  debt  of 
the  contractor  being  bona  fide  in  dispute,  the  con- 
tractor must  be  restrained  from  presenting  a  peti- 
tion to  wind  up  the  company.  Cadiz  Wateb- 
woBKB  Company  v,  Babnett      -         -        188 

8.  Company— Statement  in  Petition  Viat 

Petitioner  had  not  paid  CaUs— Demurrable  Petition 
— Of  ere  of  Payment  not  amounting  to  Tenders,"]  A 
Petition  for  winding  up  a  company  stated  that  a 
call  had  been  made  upon  the  Petitioner,  which  he 
had  not  yet  paid,  for  reasons  which  he  stated,  but 
that  he  was  willing  to  set  apart,  secure,  or  pay 
the  amount  in  such  manner  as  to  the  Court  might 
seem  just : — Held  (following  the  decision  in  In  re 
European  Life  Assurance  Society  (Law  Rep.  10 
£q.  403)  ),  that  the  Petition  was  unsustainable  on 
the  face  of  it,  and  must  be  dismissed. — From  the 
evidence  it  appeared  that,  the  Petition  having 
been  presented  on  the  2nd  of  February,  and  an- 
swered on  the  3rd  for  hearing  on  the  13th,  the 
A  2 
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WlHDDfCh-UP  WimO'S—eontitwed, 

Petitioner'B  solicitor,  on  the  8rd,  wrote  to  the 
secretary  of  the  company  stating  that  he  had  pre- 
sented the  Petition,  and  oflfering  at  onoe  to  pay 
the  amonnt  of  the  coll  if  the  directors  would  giye 
an  undertaking  not  to  deal  with  the  money  until 
after  the  result  of  the  Petition  was  seen.  This 
offer  having  been  by  letter  on  the  11th  declined, 
on  tlie  12th  the  Petitioner's  solicitor  tendered  to 
the  company's  solicitors  a  cheque  on  his  own 
bankers  for  the  amount  of  the  call  and  interest, 
and  informed  him  that  the  company's  costs  would 
be  paid  when  ascertained : — Held,  that  neither  of 
these  offers  amounted  to  a  legal  tender,  or  satisfied 
the  Petitioner's  default.  The  Petition  being  in 
the  position  of  a  bill  that  is  demurrable,  the  coets 
of  the  Bespondents'  affidayits  in  opposition  were 
not  allowed.    In  re  Steam  Stokeb  Compaiit   416 

8. Company — Crediior*8  Petition — Dis- 
puted Debtr-'CompanieB  Acty  1862  (25  A  26  Viet.  e. 
89X  M.  79, 80.]  The  omission  of  a  joint  stock  com- 
pany to  coropW  with  a  statutory  notice  requiring 
payment  of  a  debt,  served  by  a  creditor  on  the  com- 
pany under  the  Companies  Acty  1862,  s.  80.  sub-s. 
1,  is  not  **  neglect "  within  the  meaning  of  that 
sub-section,  unless  there  is  no  reasonable  cause  for 
the  omission. — ^A  creditor  who  has  served  such  a 
notice  is  n:^t  entitled  to  a  winding-up  order  if  the 
Mmpany  bond  fide  dispute  the  debt,  and  there  is 


WIVDDr&'tJP  ramiOK-— con^tfHMd. 

no  evidence  of  the  insolvency  of  the  company 
(other  than  the  noh-oompliance  with  the  notice), 
and  insolvency  is  denied  on  the  part  of  the  cooh 
pany. — ^Where  a  creditor  whose  debt  was  disputed 
served  such  a  notice,  and  at  the  expiration  of  three 
weeks  filed  a  Petition  to  wind  up  the  company 
under  circumstances  which,  in  the  opinion  of  the 
Court,  shewed  that  the  object  of  the  Petition  was 
not  to  obtain  a  winding-up  order,  but  to  pot 
pressure  on  the  company  : — Heid,  that  the  Petition 
must  be  dismissed  with  costs.  In  re  Lokdov  ahd 
Paris  Bamking  CoBPOBATiQir         -         -     414 

WUHDBAWAL  OF  KOTICS— Company— Com- 
pulsory powers  -  -  -  8S 
Bee  CoiiFULSOBT  Powebs. 

WOSBfr— '*  Any  small  balance*'       -  -     501 

See  Lboact,  Spbcific  ob  Gevbbau 

— ->  **  Highway  repairable  by  inhabitants  al 
large"  -  -  -  -     878 

See  Dedication  of  HiofiWAT. 

**  Indian  securities "      -  -         -       80 

See  Lbqact,  Speoifig  ob  Demonitbativb. 

"  Securities  for  money" 

See  **6iboubitibs  pob  MomET." 

"Survivor"        -         -         -         - 

See  Subvivobship. 
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